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CASES 


ARGUED   AXD   DETERMINED    IN 


THE    SUPREME    COURT 


OF 


NORXH  CAROLINA, 


AT   RALEIGH. 


FEBRUARY    TERM,    1888 


G.  W.  DUGGER  and  W.  L.  BRYAN  v.  WESLEY  McKESSON  and 
others,  and  JOHN  E.  BROWN,  who  defends  as  landlord. 

Probate — Evidence  in  Ejectment — Hearsay-^  Opinion — Record — 
Secondary  evidence  of  Stale  Gravis ;  Alteration  of —  When  void 
and  when  voidable — Judge^s  Charge  ;  Exceptions  to. 

1.  Before  the  change  in  our  judicial  system,  all  the  Judges  of  the  State 

had  the  power  to  take  the  probate  and  order  the  registration  of 
deeds. 

2.  The  testimony  of  one  who  assisted  a  surveyor,  since  deceased,  in  the 

sorvey  of  certain  old  grants  from  the  State,  as  to  a  marked  line 
which  was  pointed  out,  and  the  courses  taken  from  a  point  in  that 
Kne,  is  not  rendered  incompetent  by  the  fact  that  an  agent  of  the 
grantee  was  present  at  the  survey. 

3.  Objection  to  the  testimony  of  one  appointed  to  survey  the  lands  in 

controversy,  showing  how  the  calls  in  a  grant  were  inconsistent 
with  a  plat  attached  to  it,  comes  too  late  after  the  cross-examina- 
tion by  the  party' objecting. 
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4.  And  when  such  testimony,  offered  by  a  defendant  claiming  under  the 

.grant,  served  to  show  discrepancies  between  the  plat  attached  and 
the  land  to  which  he  is  attempting  to  fit  it,  the  plaintiff,  it  seenis, 
can  have  no  ground  to  complain  of  the  evidence. 

5.  Where  the  grants  for  large  bodies  of  land  contain  no  reference  to 

streams  claimed  to  be  within  their  boundaries,  it  is  admissible  to 
prove  by  an  experienced  surveyor  that  the  surveys  for  such  grants 
are  frequently  silent  as  to  the  streams,  when  not  lines  or  termini, 
or  lay  them  down  inaccurately. 

6.  The  opinion  of  such  surveyor  is  admissible  to  show  why  all  the  marks 

on  trees  along  a  line  of  a  grant  were  on  the  north  east  side,  in- 
stead of  on  opposite  sides,  so  as  to  show  the  exact  course  of  the 
line. 

7.  A  call  of  a  grant,  dated  Jtdy  ^th,  1796,  for  59,000  acres,  being  "north 

24°  east  3,098  poles  by  the  Washington  County  line  to  a  white 
oak,"  and  the  party  offering  the  grant  proposing  to  show  that  the 
tract  was  properly  laid  down  on  the  line  of  that  County  by  the 
act  of  1789,  ceding  the  County  and  the  State  of  Tennessee  to  the 
United  States,  and  offering  for  this  purpose  the  act  of  cession, 
the  act  appointing  commissioners  to  run  the  lines  in  1796,  a  reso- 
lution of  Assembly  of  December,  1799,  ratifying  their  report,  proof 
of  the  loss  of  the  report,  depositions  of  witnesses,  accompanied  by 
a  book  containing  notes  alleged  to  be  the  field  notes  of  the  sur- 
veyors who  ran  the  lines  for  the  commissioners  in  1799 — the 
depositions  showing  that  the  field  notes  were  in  the  handwriting 
of  one  of  those  surveyors  and  were  in  the  custody  of  the  son  of 
another,  and  their  accuracy  in  calling  for  the  State  line,  by  actual 
survey  and  knowledge  of  one  of  them — ^and  declarations  of  deceased 
persons  in  respect  to  the  proceedings  of  the  commissioners  and 
their  surveyors :  Held,  that  there  was  sufficient  evidence  of  the 
authenticity  of  the  record  of  the  surveys  to  permit  the^W  notes 
to  be  read  in  evidence ;  and  that  running  the  State  line  as  tlie 
boundary  In  the  grant,  was  a  recognition  of  the  location  of  the 
grant  by  the  grantor,  the  State. 

8.  Evidence  that  there  is  a  large  number  of  persons  settled  within  the. 

boundaries  of  two  grants  issued  in  1796,  of  59,000  and  99,000  acres 
respectively,  is  admissible  to  repel  the  idea  that  the  lands  so  occu- 
pied were  vacant,  and  liable  to  entry  in  1881. 

"9.  The  alteration  of  a  course  in  a  grant  after  its  issue,  does  not  revest 
the  land  in  the  State,  but  it  is  operative  in  its  original  form — there 
being  a  distinction  in  this  respect  between  executed  and  executory 
contracts. 
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10.  While  grants  for  land  not  subject  to  entry  are  void,  and  the  fact 

may  be  shown  on  the  trial  of  title  to  the  land,  a  grant  irregularly 
sued  out  cannot  be  avoided  in  a  suit  between  parties  claiming  the 
land,  but  may  be  annulled  by  proper  proceedings  instituted  by  the 
State. 

11.  Errors  in  a  Judge*s  charge  must  be  pointed  out  specifically,  and  they 

will  not  be  searched  for  in  an  entire  charge,  under  an  exception 
'*  to  the  charge  as  given.' 


» 


Action  for  the  recovery  of  land,  begun  in  Mitchell 
County,  and  removed  to  the  Superior  Court  of  Catawba, 
where  it  was  tried  before  MacRae,  J,  at  Fall  Term,  1888. 

The  verdict  and  judgment  were  for  the  defendants  and 
the  plaintiffs  appealed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  J,  F,  Morphew  and  Mr.  J.  M.  Ovdger,  for  the  plaintiffs. 
Mr.  P.  J.  Sinclair  and  Mr.  G.  N.  Folky  for  the  defendants. 

Smith,  C.  J.  The  plaintiffs'  claim  of  title  to  the  land  sued 
for,  and  described  in  the  complaint,  is  derived  under  a  grant 
of  six  hundred  and  forty  acres,  made,  on  February  2d,  1881, 
to  J.  F.  Amos,  and  a  deed  from  the  latter,  and  his  wife,  exe- 
cuted, on  the  30th  day  of  the  next  month,  to  the  plaintiffs. 
The  defendants,  all  of  whom  originally  served  with  pro- 
cess, were  acting  by  authority  of  John  E.  Brown,  subse- 
quently admitted  to  defend  as  landlord,  and  claiming  to  be 
the  owner,  concede  that  they  are  in  the  occupation  of  the 
same  tract,  And  aver  that  the  title  thereto  was  not  in  the 
State  when  the  grant  issued  to  the  plaintiffs'  bargainor,  but 
had,  long  before,  to-wit:  on  July  20th,  179G,  been  divested 
oat  of  the  State  by  a  grant  to  William  Cathcart,  of  a  tract 
of  fifty-nine  thousand  acres,  of  which  that,  now  in  dispute, 
formed  an  inconsiderable  part. 

The  essential  matter  in  contr  ;versy  is,  as  to  the  location 
of  the  boundaries  of  the  land  contained  in  the  earlier  grant, 
and  the  estate  in  which  is  claimed  bv  the  defendant  Brown. 
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The  issues,  eliminated  from  the  pleadings,  and  submitted 
to  the  jury,  were,  with  the  responses,  as  follows : 

1.  Are  the  plaintiffs  the  owners,  and  entitled  to  the  pos- 
session of  the  lands  described  in  the  complaint  ?  Answer. 
No. 

2.  Do  the  defendants  wrongfully  withhold  possession  of 
said  lands  from  plaintiffs?     Answer.  No. 

The  response  to  the  inquir}'  of  damages  was  rendei^ed  un- 
necessary by  the  other  findings,  and  none  was  returned. 

The  defendants  offered,  on  the  trial,  in  support  of  the 
claim  of  title  in  the  defendant  Brown : 

1.  A  grant  of  sixteen  thousand  acres,  issued  to  William 
Cathcart,  on  July  20th,  1796. 

2.  A  grant,  of  same  date,  to  William  Cathcart,  of  eight 
thousand  seven  hundred  and  sixty  acres. 

3.  A  grant  to  him,  of  same  date,  of  ninety-nine  thousand 
acres. 

4.  A  grant  to  same,  and  of  same  date,  for  fifty-nine  thou- 
sand acres. 

5.  A  grant,  issued  on  July  8th,  1796,  to  Samuel  Meeker 
and  Alexander  Cochran,  for  twenty-two  thousand  acres. 

6.  A  transcript  of  proceedings  in  the  Court  of  Equity  of 
Buncombe  County,  for  partition  among  the  heirs  of  William 
Cathcart,  in  1848  and  1849. 

7.  A  sale  and  conveyance  by  deed  of  I.  B.  Sawyer,  Clerk 
and  Master  in  Equity,  to  W.  J.  Brown,  executed  on  March 
10th,  1853. 

8.  A  deed  for  the  same  lands,  made  on  June  27th,  1883, 
by  said  W.  J.  Brown  to  John  E.  Brown,  the  defendant  ad- 
mitted into  the  action  at  Spring  Term,  1883,  and  before  the 

removal. 

It  was  admitted,  that  the  deeds  embrace  the  same  lands 
as  those  described  in  the  grant  to  Cathcart.  Much  evidence 
was  introduoed  on  each  side,  and  many  depositions  read  in 
the  defence,  of  aged  persons,  as  to  declarations  of  old  and 
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deceased  persons,  of  the  position  of  natural  objects,  and 
names,  acquired  by  reputation,  of  certain  localities,  with  a 
view  to  ascertain  the  boundaries  of  the  Cathcart  grants, 
of  which  so  much  only,  is  set  out  in  the  case  on  appeal,  as 
will  render  intelligible  the  errors  assigned  by  the  plaintiflFs 
and  intended  for  revision. 

Exception  1.  An  objection  was  made  to  the  form  of  pro- 
bate of  the  deed  of  the  Clerk  and  Master  when  it  was  pro- 
duced, but  as  the  probate  is  not  set  out,  nor  is  it  shown 
wherein  the  alleged  defect  consists,  the  exception  cannot  be 
entertained.  If  it  be,  as  the  brief  of  counsel  for  the  appellees 
state,  a  want  of  power  in  the  Judge  to  take  the  .probate,  and 
order  the  registration,  it  is  expressly  sanctioned  by  the  law 
in  force  before,  the  change  in  the  judicial  system.  Rev.  Stat., 
chap.  37,  sec.  1. 

Ex.  2.  One  Wiseman,  a  witness  for  defendants,  in  his 
examination  as  to  the  location  of  the  90,000  and  59,000 
acres  granted,  was  allowed,  after  objection,  to  say:  "When 
I  was  a  boy,  I  was  called  on  by  John  Brown  to  go  with  one 
Blackstock,  a  surveyor,  from  Buncombe,  and  went  to  a  place 
called  Davenport  Spring,  on  Toe  River,"  where  was  found  a 
white  oak,  line  marked,  near  to  the  spring,  and  the  witness 
testified  to  the  courses  taken  from  that  point.  It  does  not 
appear,  that  Brown  pointed  out  the  tree,  or  made  any  remark 
in  regard  to  these  .objects,  but  he  was,  at  the  time,  the  gen- 
eral land  ageat  of  Cathcart,  and  this  fact,  it  was  claimed, 
rendered  inadmissible,  as  evidence,  what  occurred  in  his 
presence.  We  are  unable  to  see  how  evidence,  otherwise  free 
from  objection,  is  rendered  incompetent  by  reason  of  the 
presence  of  the  agent.  What  was  said  and  done,  proceeded 
from  the  surveyor,  a  disinterested  person,  and  was  admissi- 
ble upon  his  death,  in  accordance  with  repeated  adjudica- 
tions in  questions  of  ancient  boundaries.  Ccddivell  v.  Neely, 
81  N.  C,  114;  Huffman  v.  Walket^  83  N.  C,  411;  Strickland 
V.  Draughn,  88  N.  C,  315. 
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This  is  so  when  the  declarant  was  at  the  time  a  slave,  dis- 
abled to  testify,  inasmuch  as,  if  living  at  the  trial,  he  would 
have  been  heard.     Whitehurst  v.  Petiipfier,  87  N.  C,  179. 

Ex.  3. — ^C.  W.  Watkins,  who  surveyed  the  lands  and  made 
the  plats  in  the  action,  under  an  order  of  the  Court,  was  ex- 
amined at  great  length  upon  the  boundary  lines  laid  down 
by  him,  and  testified  in  regard  to  the  99,000  acre  tract,  that 
one  of  its  calls  for  the  line  of  the  Meeker  and  Cochran  grant 
would  never  reach  it,  if  the  course  was  followed,  and  in  pur- 
suing it  the  tract  of  99,000  acres  would  cut  it  in  two ;  and 
he  spoke  of  errors  in  the  diagram  attached  to  the  grant, 
which,  according  to  his  testimony,  did  not  pursue  the  calls 
in  the  grant  itself,  though  professing  to  do  so. 

He  testified  further,  that  Toe  River  and  the  mouth  of 
Plum  Tree  are  placed  upon  the  original  plat  differently  from 
their  location  on  his  own,  and  that  the  survey  covers  land, 
judging  from  the  streams,  inside  of  the  59,000  acre  grant. 

After  the  testimony  had  been  heard  and  the  cross-exami- 
nation ended,  but  before  the  re-direct  examination  was  con- 
cluded, plaintiffs'  counsel  asked  that  all  the  foregoing  evi- 
dence, offered  for  the  apparent  purpose  of  correcting  the 
original  plat,  be  withdrawn  from  the  consideration  of  the 
jury.  The  motion  was  denied,  for  that,  if  tenable,  the  ob- 
jection came  too  late. 

This  application  is  not  of  right,  but  was  addressed  to  the 
discretion  of  the  presiding  Judge,  and  his  ruling  is  conclu- 
sive upon  the  reviewing  Court,  State  v.  Efiei\  85  N.  C,  585 ; 
State  V.  Pratt,  88  N.  C,  639. 

We  do  not  mean  to  say  that,  if  made  in  apt  time,  the  ob- 
jection to  the  evidence  would  prevail,  for  it  seems  to  conduce 
to  a  more  intelligent  apprehension  of  the  controversy,  to  put 
the  jury  in  possession  of  all  the  discrepancies  between  the 
plat  and  the  locality  to  which  it  is  attempted  to  be  fitted 
which  seem  to  affect  unfavorably  the  defendants'  case,  and 
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not  that  of  the  plaintiffs,  so  far  as  it  has  any,  and  therefore 
furnishes  no  ground  of  complaint  from  them. 

Ex.  4. — The  grants  were  noted  for  the  absence  of  reference 
to  streams  within  their  boundaries,  and  the  defendants  pro- 
posed to  inquire  of  the  witness,  as  an  experienced  surveyor 
and  familiar  with  the  subject,  whether,  in  laying  down  the 
lines  in  old  grants,  the  surveys  were  careful  to  give  theni 
an  accurate  position  when  not  called  for  as  termini  or  cross- 
ings. The  answer,  after  objection  taken  and  overruled,  was: 
**  Thev  may  be  correct  or  incorrect.  Where  thev  are  not 
called  for,  I  do  not  think  thev  are  usually  laid  down  at  all. 
I  have  seen  them  very  inaccurate." 

The  ruling  is  correct,  for  the  usage  among  old  surveyors, 
derived  from  personal  examination  of  them  by  a  surveyor, 
himself  acquainted  with  the  territory  over  which  they  ex- 
tend, tends  to  account  for  error  in  the  position  of  natural  ob- 
jects, which,  not  forming  a  part  of  the  description  of  the  lines, 
seem  not  to  have  been  carefully  observed.  The  fact  may  be 
of  little  significance  in  determining  the  location  of  the  grant, 
but  as  furnishing  some  aid  thereto,  it  was  properly  made 
known  to  the  jury. 

Ex.  5 — Another  surveyor.  Bright,  admitted  to  be  an  ex- 
pert, had  testified  as  to  an  alleged  boundary  of  the  8,700 
acre  tract  on  the  north ;  that  all  the  marked  trees  found  on  the 
line  bore  marks  on  the  northeast  side,  about  the  same  posi- 
tion every  time.  He  was  then  asked  by  defendants' counsel  to 
explain  why,  in  his  opinion,  the  marks  were  put  on  the  north 
side  of  the  trees,  variant  from  the  direction  in  which  the 
line  ran.  The  plaintiffs  objected,  but  the  answer  was  re- 
ceived, and  the  witness  said,  that,  in  his  opinion,  it  was  to 
protect  the  marks  from  the  effect  of  the  sun,  and  they  would 
remain  longer  on  the  north  tlian  on  the  south  side  of  the 
tree. 

We  think  the  explanation  was  entirely  proper,  and  that 
inexperienced  jurors  w^ere  entitled  to  know  why  the  marks 
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were  not  on  opposite  sides  of  the  trees,  so  as  to  show  the 
course  of  the  line  they  were  put  there  to  designate,  and  thus 
an  error  be  avoided. 

Ex.  6— The  2Dth  call  of  the  59,000  acre  grant  being  "  north 
24°  east  3,098  poles  by  the  Washington  County  line  to  a 
white  oak,"  the  defendants  proposed  to  show  that  the  tract 
was  properly  laid  down  on  the  line  of  that  county,  as  de- 
fined by  the  act  .of  cession,  in  which  the  county  and  the 
State  of  Tennessee  were  ceded  to  the  United  States,  and  that 
this  hne  ran  a  .direct  course  from  the  Yellow  Mountain  to 
the  point  on  the  Stone  Mountain  at  a  place  where  the  Wa- 
tauga river  breaks  through;  that  the  distance  between  these 
points  is  fourteen  miles,  and  the  course  north  24°  east,  and 
that  the  line  of  the  59,000  tract,  surveyed  in  1799,  ran  a  di- 
rect course  for. nine  or  ten  miles  with  the  Washington  County 
line,  as  established  in  the  ceding  act;  and,  further,  that  this 
line,  as  thus  fixed,  was  capable  of  being  made  certain  by 
the  provision  in  the  act  at  the  time  of  the  entry  of  that 
tract  in  1796,  under  a  survey,  and  that  the  line  and  course, 
as  surveyed,  is  identical  with  that  run  and  adopted  by  the 
State,  through  the  conimissioners  appointed  to  survey  and 
locate  the  lines  of  the  Western  lands,  transferred  to  the 
United  States,  pursuant  to  said  act  of  cession. 

For  this  purpose  the  defendants  offered  in  evidence: 

1.  The  act  of  cession  aforesaid,  found  in  1st  Martin's  Col- 
lection, ch.  299,  and  in  2  Rev.  Stat.,  at  page  171. 

2  The  act  appointing  commissioners  to  run  the  lines  in 
1796.     1st  Mart.  Coll^.  ch.  461. 

3.  A  joint  resolution  of  the  General  Assembly  of  Decem- 
ber 4th,  1799,  ratifying  the  commissioners*  report. 

4.  The  affidavit  of  the  Chief  Clerk  in  the  office  of  the 
Secretarv  of  State  of  his  search  for,  and  inabilitv  to  find,  the 
report  of  the  commissioners,  with  the  survey,  accepted  as 
evidence  in  the  cause. 

5.  The  report  of  commissioner  J.  M.  Gudger,  employed  to 
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ascertain  and  fix  the  boundary  between  this  State  and  Ten- 
nessee,  a  document  of  the  General  Assembly  of  1887. 

6.  The  depositions  of  E.  Clayton  and  R.  B.  Justice,  with 
the  book  containing  the  field  notes  of  John  Strother  and 
Robert  Henry,  alleged  to  be  the  suryeyors  who  ran  the  line 
for  the  commissioners  in  1799. 

The  plaintiffs  objected  to  the  reception  of  the  field  notes 
as  evidence,  on  the  ground : 

1.  The  want  of  proof  of  their  being  contemporaneous  en- 
incs,  and 

2.  For  that  the  survey  took  place  in  1799,  after  the  issue 
of  the  grant  to  Cathcart  in  1796. 

The  depositions  of  E.  Clayton  and  R.  B.  Justice  identify 
the  book,  which  is  transmitted,  with  the  record,  to  this  Court, 
as  containing  the  field  notes,  by  which  the  State  line  was 
run  in  1799,  defining  the  boundary  of  the  ceded  territory 
as  being  in  the  handwriting  of  John  Strother,  one  of  the 
surveyors  employed  to  run  and  ascertain  the  line,  and  it 
came  from  the  custody  of  the  late  Judge  J.  L.  Henry,  whose 
father,  Robert  Henry,  was  also  one  of  the  surveyors  engaged 
in  surveying  the  line  for  the  commissioners,  Joseph  Mc- 
Dowell, D.  Vance  and  Mussendine  Mathews,  and  its  accu- 
racy in  calling  for  the  State  line  is  verified  by  the  deponent 
Justice,  from  actual  surveys  and  personal  knowledge,  thus 
acquired  bj'^  himself.  Testimony  was  given  of  declarations 
of  deceased  persons  to  the  Vitnesses  in  respect  to  the  pro- 
ceedings by  the  commissioners  and  surveyors,  which  was  not 
at  the  time  objected  to,  but  was  afterwards. 

We  think  the  authenticity  of  the  record  of  the  surveys, 
then  made  and  forming  part  of  the  survey  itself,  sufficiently 
established,  to  be  read  in  evidence,  the  original  report  thereof 
being  shown  to  have  been  lost. 

The  second  reason  assigned  for  rejecting  the  evidence,  is 
alike  untenable.  The  running  the  State  dividing  line,  as  the 
boundary  in  the  grant,  is*a  recognition  of  the  location  of 
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the  grant,  oomiog  from  the  grantor  who,  alone,  has  an  interest 
in  the  lands,  and  an  inducement  to  narrow,  rather  than  en- 
large, the  limits,  and  is  evidence  of  reputation,  as  to  where 
they  lie.  Such  evidence  is  admitted  as  hearsay,  when  com- 
ing from  disinterested  and  deceased  persons,  and  when  called 
for  in  a  junior  grant.  Dobson  v.  Mnky,  8  Jones,  495;  Bethea 
V.  Byrd,  96  N.  C,  309 ;  HalMead  v.  Mullm,  93  N.  C,  252. 

Ex.  7.  The  plaintiffs  also  objected  to  proof  offered,  that 
there  are  settled,  upon  the  59,000  and  90,000  acre  tracts,  a 
large  number  of  persons,  perhaps  as  many  as  400  or  500. 
The  evidence  was  pertinent,  as  tending  to  repel  the  idea,  that 
the  lands,  so  occupied,  were  vacant,  and  subject  to  entry,  in 
1881,  when  the  grant,  under  which  the  plaintiffs  claim,  was 
issued.  The  presence  of  the  county  town  of  Mitchell  within 
the  99,000  acre  tract,  is  hardly  reconcilable  with  a  supposed 
vacancy,  or  of  a  grant  void  for  indefiniteness  of  description 
of  the  area  enclosed. 

Ex.  8.  This  exception  rests  upon  an  alleged  unauthorized 
change  in  the  26th  call  of  the  59,000  acre  grant,  since  its 
issue,  from  ** South  17°  east  to"  South  30°  east. 

To  support  the  plaintiffs'  contention,  they  produced  a  cer- 
tified copy  of  the  grant,  from  which,  it  appeared  that  this 
call,  in  the  body  of  the  instrument,  was  for  17  degrees,  and 
in  figures,  on  the  margin,  30  degrees.  The  defendants  ex- 
hibited the  original  grant,  and  the  disputed  call,  being  iu 
"the  crease  of  the  fold,"  and  th%  paper  much  worn,  it  was 
uncertain  what  the  true  reading  was,  and  conflicting  evi- 
dence was  offered,  by  the  respective  parties,  upon  the  ques- 
tion of  an  alteration. 

The  Judge,  upon  inspection,  held  it  to  be  30  degrees. 

But  there  was  also  testimony  tending  to  show,  that,  how- 
ever read,  the  effect,  so  far  as  the  land  claimed  by  the  plain- 
tiffs was  concerned,  would  be  the  same,  and  either  running 
would  take  in  the  plaintiffs'  grant.  If,  in  fact,  the  change 
was  made  in  the  terms  of  the  gratit  after  its  issue,  it  would 
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not  reinstate  the  title  in  the  State,  but  it  would  operate  stilL 
in  the  original  form  to  vest  the  estate  in  the  grantee. 

Destroying  a  deed  has  no  legal  force  in  restoring  the  estate 
after  it  passes  out  of  the  grantor  and  vests  in  the  grantee,- 
and  the  case  bears  no  resemblance  to  the  effect  produced 
upon  an  executory  agreement.  The  distinction  is  between 
a  contract  executed  and  passing  an  estate,  and  a  contract  exe- 
cutory and  to  be  enforced  against  one  by  a  spoliator,  to 
which  the  Ck)urt  will  refuse  to  lend  its  aid. 

The  plaintiffs  asked  for  a  series  of  instructions,  of  which 
the  1st,  2d  and  5th  were  given  in  very  words ;  the  2d,  with 
additions  set  out  in  the  charge,  and  the  4th  and  6th,  denied. 
Those  refused  are  as  follows : 

4-  If  the  grant  of  the  59,000  acre  tract  has  been  altered  by 
the  defendants  in  the  26th  call,  so  as  to  substitute  30  degrees 
in  place  of  17,  the  grant  tliereby  becomes  void,  and  the  jury 
must  determine  how  that  is  from  the  evidence. 

6.  The  grant  is  void,  because,  upon  the  plat  of  the  survey 
attached,  it  appears  that  no  survey  was  ever  made  by  one 
having  authority  to  survey  and  locate  entries. 

The  first  of  the  refused  instructions,  numbered  4  in  the 
aeries,  has  already  been  considered  and  disposed  of;  the  last 
only  remains. 

While  grants  of  land,  the  entry  of  which  is  forbidden  by 
law,  are  void,  and  the  fact  may  be  shown  on  the  trial  of  title 
thereto,  as  in  case  of  the  Indian  reservations,  and  ^'  vacant 
lands/'  as  defined  in  State  v.  BeverSy  86  N.  C,  588,  and  others 
not  subject  to  entry,  as  held  in  Strother  v.  Cathetfy  1  Murph.,. 
162,  and  in  Stanmire  v.  Powdl,  13  Ired.,  312,  it  is  as  well  set- 
tled, that  for  irregularities  in  suing  out  a  grant,  it  cannot  be- 
avoided  in  an  action  between  parties,  but  must  be  vacated 
in  proper  proceedings,  instituted  by  the  State,  to  revoke  the 
issue  and  annul  the  deed.  Waugh  v.  Richardson,  8  Ired.^ 
470;  Stanmire  v.  Powell,  supra,  and  other  cases. 

The  rulings  are  to  the  same  effect  in  Lovivggood  v.  Burgess^ 
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Busb.,  407;  McCormick  v.  Monroe,  1  Jones,  13,  and  Harshaw 
V.  Taylor y  3  Jones,  513. 

The  charge  of  the  Court,  which  shows  familiarity  with  all 
the  matters  in  controversy  arising  in  the  protracted  trial, 
and  is  full  and  explicit,  we  give  entire : 

"  The  general  principle  upon  which  we  try  cases  of  this 
kind,  is,  that  the  plaintiff  must  recover  on  the  strength  of  his 
own  title,  and  not  upon  the  weakness  of  that  of  his  adversary, 
and  the  burden  is  upon  the  plaintiflF  to  prove  his  case ;  but 
in  this  case  the  burden,  upon  the  question  of  location,  has 
shifted. 

The  plaintiffs,  Dugger  &  Bryan,  bring  their  action  to  re- 
cover of  the  defendants,  McKesson  and  others,  a  certain  tract 
of  land  in  Mitchell  Countv;  and  John  E.  Brown  comes  in 
and  makes  himself  a  defendant,  and  undertakes  to  defend 
the  suit,  as  landlord,  for  all  of  his  co-defendants.  The  plain- 
tiffs show,  in  evidence,  a  grant  to  J.  F.  Amos  for  640  acres 
in  February,  1881,  and  a  deed  from  Amos  and  wife  in  March, 
1881.  to  them,  the  plaintiffs. 

The  defendants  admit  that  the  land  in  dispute,  the  640 
acres,  is  properly  located  on  the  plat,  and  is  covered  by  the 
grant  and  deed  shown  by  plaintiffs. 

The  plaintiffs,  having  shown  title  out  of  the  State  and  in 
themselves  for  the  land,  are  entitled  to  recover,  unless  the 
defendants  can  show  the  right  to  the  possession,  which  they 
admit  they  hold,  under  a  better  title  than  that  of  the  plain- 
tiffs. The  issues  are:  First,  are  the  plaintiffs  entitled  to  the 
possession  of  the  land  described  in  the  complaint?  The  plain- 
tiffs having  shown  title,  insist  that  it  is  upon  the  defendants 
now  to  satisfy  you,  by  a  preponderance  of  evidence,  that  they 
have  a  better  title.  They  offer,  in  evidence,  a  grant  to  Wm. 
Cathcart,  dated  July  30th,  1796,  and  the  plat  and  survey 
accompany  the  same,  which  you  have  a  right  to  consider  in 
•determining  the  locatipn  for  59,000  acres,  and  they  also  offer 
you  evidence  of  a  succession  of  conveyances  of  this  land  by 
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which  it  comes  to  defendant  Brown,  under  whom  all  the- 
other  defendants  claim.     Now,  the  question  is,  have  the  de- 
fendants satisfied  you  that  this  59,000  acre  grant  covers  the- 
640  acre  tract,  for  which  plaintiffs  are  prosecuting  this  ac- 
tion ?     If  they  have  located  it  so  as  to  include  within  its^ 
boundaries  this  640  acre  tract,  they  have  shown  an  older^ 
and,  therefore,  a  better,  title  to  the  land  than  plaintiffs,  and 
your  response    to  the  issue   should  be.  No,  the   plaintiffs 
are  not  the  owners.     But  if  thev  have  failed   to  convince 
you  of  the  fact,  the  burden  being  upon  them,  you  should 
answer,  Yes,  the  plaintiffs  are  the  owners,  etc.     Most  of  the 
testimony  offered  on  each  side  has  been  directed  to  the  ques- 
tion of  the  location  of  the  boundaries  of  the  59,000  acre 
tract,  and  in  order  to  properly  locate  it,  the  defendants  have 
oflTered  in  evidence  several  other  grants  to  the  same  party^ 
Wm.  Cathcart,  and  one  to  Meeker  and  Cochran  for  large 
bodies  of  land,  which,  they  say,  will  aid  you  in  your  investi- 
gation, and  enable  you  to  determine  whether  the  59,000  acre 
tract  has  been  properly  located  by  defendants.    They  have, 
also,  called  your  attention  to  the  many  acts  of  Assembly, 
establishing  counties  in  the  northwestern  section  of  the  State, 
to  the  act  of  1789,  by  which  a  very  large  portion  of  territory 
was  ceded  to  the  United  States,  out  of  which  the  State  of  Ten- 
nessee was  subsequently  formed.     It  is  a  very  interesting 
chapter  of  history  which  has  been  brought  to  our  attention, 
and  we  cannot  fail  to  have  obtained  much  information  as  to 
the  early  settlement  of  this  section,  and  the  manner  of  dis- 
position of  the  land  belonging  to  the  State  in  those  early 
days  of  its  existence.    They  have  offered  you  evidence  of 
the  establishing  of  the  County  of  Burke  in  1777  from  the 
older  County  of  Rowan,  and  of  the  boundaries  of  Burke  at 
its  formation,  also  of  Wilkes  and  of  Washington,  which 
were  erected  at  the  same  session  with  Burke,  and  of  subse- 
quent acts  fixing  their  boundaries.    The  59,000  acre  tracts 
as  described  in  the  grant,  is  in  Burke  County.    The  begin- 
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ning  comer  is  said  to  be  a  white  oak,  standing  on  what  is 
supposed  to  be  the  line  of  Wilkes  County,  and  the  last  call 
of  the  grant  is  from  a  black  oak  So.,  45°  W.,  2,040  perches, 
along  the  line  of  Wilkes  County,  to  the  beginning.  Unless 
the  59,000  acre  tract,  or  a  part  of  it,  is  in  the  boundaries  of 
Burke  County,  as  it  then  was,  the  grant  is  then  void  and  of 
no  effect,  but  if  part  of  thie  land  granted  is  in  Burke,  the  grant 
is  not  void,  by  reason  of  part  of  it  being  outside  of  the  old 
boundaries  of  Burke.  Have  they  located  the  beginning  cor- 
ner of  the  tract?  In  order  to  locate  a  tract  of  land,  it  is  not 
necessary  that  the  surveyor  should  begin  his  survey  at  the 
beginning  corner;  he  may  begin  at  »iny  point  which  can  be 
satisfactorily  established,  and  when  one  point  has  been  set- 
tled upon,  he  may  fix  the  other,  if  he  can.  The  Washing- 
ton County  line  has  also  been  called  for  as  one  of  the  lines 
of  the  tract.  Have  the  defendants  satisfied  you  of  the  loca- 
tion  of  this  line,  and  of  the  point  near  which  the  Washing- 
ton and  Wilkes  lines  intersect?  One  call  is  for  the  line  of 
Washington  County;  this  line  of  the  grant  must  go  to  the 
Washington  County  line,  if  it  can  be  found,  the  line  of 
Washington  County  as  it  was  in  1796,  and  whether  it  had  been 
surveyed  or  not,  at  the  date  of  this  grant,  makes  no  differ- 
ence, if  it  was  afterwards  run  in  accordance  with  an  act 
theretofore  passed,  ascertaining  where  the  Washington  County 
line  was;  therefore  I  have  admitted  in  evidence  the  notes  of 
the  surveyor  who  ran  the  State  line  in  1799,  in  accordance 
with  the  act  of  cession  made  in  1789,  in  order  that  you  may 
determine  whether  this  location,  as  contended  for  by  the 
defendants,  is  the  correct  one,  and  has  reached  the  Wash- 
ington County  line. 

The  defendants,  for  the  purpose  of  satisfying  you  of  the 
proper  location  of  the  59,000  acres,  have  offered  evidence 
tending  to  show  the  location  of  the  four  or  five  other  tracts, 
and  the  same  rules  will  apply  to  the  location  of  each  tract 
;as  applies  to  the  59,000  acre  traot.     The  number  of  acres 
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called  for  in  a  grant  is  not  always  very  material,  for  the  boun- 
daries will  control,  and  if  they  are  correctly  ascertained,  the 
grantee  is  entitled  to  all  within  them,  and  not  excepted, 
whether  the  number  be  greater  or  less  than  that  stated  in 
the  grants,  but,  in  ascertaining  the  situation  of  doubtful 
boundaries,  the  number  of  acres  stated  in  the  grant  may  be 
considered. 

Courses  and  distances  are  controlled  by  a  call  for  known 
objects  or  established  lines.  If  the  lines  of  99,000  acres 
have  been  located  to  your  satisfaction,  and  there  is  a  call  in 
the  59,000  acre  grant  from  a  point  which  has  been  located 
to  and  with  the  line  of  the  99,000  acres,  you  must  go  to  it 
with  this  line  regardless  of  course  and  distance,  but  if  the 
99,000  acres  cannot  be  found,  you  must  follow  the  course 
and  distance  of  the  59,000  acre  grant.  Where  lines  of  other 
tracts  or  counties,  or  State  lines,  are  called  for,  which  were 
known  at  the  time  of  the  grant,  then  the  true  boundary  is 
80ch  lines  so  called  for,  but  if  at  the  time  of  the  issuing  of 
the  grant  such  lines  were  not  run  and  marked,  then  the  jury 
are  at  liberty  to  locate  such  lines  according  to  the  calls  or 
points  designated,  without  reference  to  any  subsequently 
marked  line,  unless  they  have  been  satisfied  that  such  sub- 
sequently marked  line  was  run  in  accordance  with  the  act 
or  grant  establishing  the  line.  If  they  are  satisfied  that  the 
subsequent  survey  reached  the  true  location,  they  will  be 
governed  by  it.  These  general  directions  will  apply  to  the 
location  of  each  of  the  tracts  which  the  defendants  have  un- 
dertaken to  locate  to  your  satisfaction.  The  contention  of 
defendants  is,  that  all  of  these  grants,  made  on  the  same 
day,  were  a  series  of  grants  calling  for  each  other,  and  that 
the  Meeker  &  Cochran  grant,  issued  a  few  days  before  the 
others,  is  also  called  for  in  some  of  these  grants,  and  they 
say  that  if  they  have  satisfied  you  of  the  location  of  each  of 
these  different  tracts,  and  that  they  correspond  with  each 
other,  that  they  will  materially  assist  you  in  arriving  at 
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your  conclusion  whether  the  defendants  have  properly  lo- 
cated their  59,000  acres  so  as  to  include  the  land  in  dispute. 
And  so,  if  they  have  failed  to  locate  the  other  grants,  the 
plaintiffs  contend  that  as  the  location  of  the  59,000  acres  is 
so  intimately  connected  with  that  of  the  others,  they  have 
failed  to  locate  the  59,000  acres. 

The  copies  of  the  survey  and  of  the  grants  of  the  59,000 
acre  tract  were  admitted,  to  enable  you  to  see  whether  there 
has  been  an  interlineation  or  erasure  in  the  body  of  the 
grant,  changing  the  26th  call  from  So.  IT""  E.  to  So.  30^  E. 

It  matters,  not  what  interlineations  are  made  in  the 
surveyor's  plat  and  description.  The  question  for  you  is, 
Has  that  call  been  changed  in  the  grant  since  it  was  issued; 
and  if  so,  what  is  the  effect  of  it?  If  it  has  been  changed 
since  it  was  issued,  would  it  affect  the  location  of  the  tract 
to  the  prejudice  of  plaintiffs?  For,  unless  the  effect  of  the 
alteration,  if  there  has  been  any  alteration,  would  be  to  in- 
clude the  land  claimed  by  plaintiff,  when  otherwise  by  the 
grant,  as  it  was  originally  issued,  it  would  not  have  done  so,  it 
would  make  no  difference.  I  don't  think  an  alteration  would 
make  void  the  grant ;  it  would  only,  in  this  case,  impose 
upon  you  the  task  of  ascertaining  what  were  the  original 
calls  of  the  grant,  and  whether,  as  it  was  written,  it  includes 
the  boundaries  of  plaintiffs'  claim,  the  land  in  dispute.  But 
to  prove  an  alteration,  the  burden,  as  entered  upon  the 
plaintiffs'  authority,  must  satisfy  you  of  its  truth  by  a  pre- 
ponderance of  evidence. 

The  response  to  the  second  issue  will  follow  the  response 
to  the  first.  If  you  respond  Yes,  to  the  first,  or  No,  to  the 
first,  make  the  same  response  to  the  second. 

The  third  issue  is  as  to  damages.  If  you  have  found  the 
first  and  second  issues  in  favor  of  the  plaintiffs,  the  only 
testimony  to  damages  is  that  of  plaintiff  Dugger,  who  testi- 
fies that  it  was  more  than  $200,  but  they  claim  no  more  than 
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that  sum.     But  if  vou  have  answered  the  first  and  second 
issues  No,  you  need  not  trouble  yourselves  about  the  third. 

The  plaintiflF  "  excepted  to  the  charge,  because  of  the 
charge  as  given,  and  because  of  the  failure  of  the  Judge  to 
give  the  charge  as  requested  in  the  plaintiffs*  prayer  for  spe- 
cial instructions."  The  jury  rendered  a  verdict  in  response 
to  the  first  and  second  issues,  No. 

We  reproduce  the  instructions,  as  given,  at  large,  in  order 
to  show  their  fairness,  and  the  correct  exposition  made  of 
the  law  by  the  able  Judge  who  presided  and  conducted  the 
trial,  of  which  no  better  evidence  can  be  furnished  than  the 
&ilure  of  the  appellants  to  point  out  any  specific  error  in  it. 
We  cannot  entertain  an  exception,  that,  failing  to  do  this,  is 
taken  "  to  the  charge  as  given."  Errors  must  be  pointed  out, 
or  they  will  not  be  searched  for  in  an  entire  charge,  under 
general  words,  such  as  are  here  used. 

There  is  no  error  and  the  judgment  is  affirmed. 

Affirmed. 
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A.  B.  DAVIDSON  v.  AXN  GIFFORD  and  others. 

Issues — Ejectment — Admissions  of  Counsel, 

1.  When,  in  an  action  of  ejectment,  it  is  alleged  in  the  complaint ''  that 

plaintiff  was  the  owner"  and  **  entitled  to  the  possession'*  of  the 
land  in  controversy,  and  the  defendant,  in  his  answer,  denies  each 
of  these  allegations,  and  sets  up  new  matter  as  a  defence :  Held. 
to  be  error  to  refuse  to  submit  the  issues  raised  by  the  allegations 
of  the  complaint,  and  to  only  submit  those  issues  arising  on  the 
new  matter  set  up  in  the  answer. 

2.  When  the  complaint  in  ejectment  does  not  set  up  any  particular  evi- 

dence of  title  in  plaintiff,  or  that  plaintiff  claims  under  any  8i)eci- 
fied  title,  the  plaintiff  is  at  liberty,  on  the  trial,  to  prove  title  in 
himself,  in  any  way  he  can,  allowed  by  law. 

8.  The  material  issues  of  fact,  raised  by  the  pleadings,  must  be  submit- 
ted, unless  it  appears  to  the  Court  that  this  right  is  waived  by  the 
parties. 

4.  When  the  pleadings  are  so  framed  as  to  present  the  case  of  either 
party  in  more  than  one  asi^ect,  as  to  the  evidence  that  may  be  pro- 
duced, the  issues  should  not  be  so  framed  as  to  exclude  any  perti- 
nent evidence  affecting  the  merits,  but  should  be  so  shaped  as  to 
embrace  the  whole  of  the  material  allegations  controverted.  This 
may  be  insisted  upon,  as  of  right,  by  either  party  to  the  action. 

Jb.  Merely  casual,  hasty,  inconsiderate  admissions  of  counsel,  in  the 
course  of  a  trial,  do  not  bind  his  client,  and  evidence  of  such  ad- 
missions should  be  excluded.  This  is  so,  although  the  client  was 
present  when  the  admissions  were  made,  and  did  not  correct  his 
counsel,  or  disclaim  his  authority. 

Civil  action,  tried  before  MacRae^  J.,  and  a  jury,  at  the 
Fall  Term,  1887,  of  Mecklenburg  Superior  Court. 

There  was  a  verdict  and  judgment  in  favor  of  the  defend- 
ants.    Plaintiff  appealed. 

The  facts  are  set  out  in  the  opinion  of  the  Court. 

Messrs.  W,  P.  Bynum  and  C.  N.  Tillett,  for  the  plaintiff. 
Mr.  P.  D.  Walker^  for  the  defendants. 
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Merrimon,  J.  The  plaintiff  alleged  in  the  complaint, 
simply,  that  he  was  the  owner  and  entitled  to  the  possession 
of  the  land  described  therein;  that  the  defendants  were  in 
possession  thereof,  and  wrongfully  withheld  possession  from 
him ;  that  the  rental  value  of  tlie  property  was  $300,  and 
the  defendant  Gifford  had  had  such  wrongful  possession 
ever  since  November,  1878,  and  received  the  rents,  <fec. 

The  answer  of  the  defendants  broadly  and  specifically 
denied  the  several  allegations  of  the  complaint,  except  that 
alleging  possession  of  the  defendants,  but  it  was  alleged,  as 
to  it,  that  their  possession  was  lawful ;  and  it  was  further 
alleged  in  the  answer,  as  matter  of  defence,  that  the  plaintiff 
claimed  title,  by  virtue  of  a  mortgage  from  the  defendant  Ann 
Gifford  executed  to  the  Charlotte  Building  and  Loan  Associa- 
tion of  Charlotte,  North  Carolina ;  and  also,  a  mortgage  of  the 
land  executed  to  him  bv  her  co-defendant  Steinhouse,  who 
fraudulentlv  obtained  a  deed  from  her  for  the  land  before  he 
executed  the  last  mentioned  mortgage,  and  the  plaintiff  had 
notice  of  such  fraud,  and  of  her  right  in  equity  to  have  the 
deed,  so  executed  by  her  to  her  co-defendant,  declared  void 
for  fraud,  &c. 

At  the  trial,  the  plaintiff  tendered,  and  asked  the  Court  to 
submit  to  the  jury  issues,  whereof  the  following  is  a  copy  : 

*•  1.  Is  the  plaintiff  the  owner  of  the  property  mentioned 
in  the  complaint,  and  entitled  to  the  immediate  possession 
thereof? 

2.  Do  the  defendants  unlawfully  withhold  the  possession 
thereof? 

3.  What  damages,  if  any,  has  the  plaintiff  sustained?" 
The  Court  declined  to  do  so,  and  this  refusal  is  assigned 

as  error. 

The  plaintiff  objecting,  the  Court  submitted  to  the  jury 
issues,  whereof  the  following  is  a  copy : 

"1.  Was  the  d^ed  from  the  defendant  Ann  Gifford  to  de- 
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fendant  J.  E.  Steinhouse,  obtained  by  fraud,  surprise,  or 
undue  influence  over  her  on  the  part  of  the  said  Steinhouse? 

2.  Did  the  plaintiff,  A.  B.  Davidson,  purchase  the  land  in 
controversy  for  value,  and  without  notice  of  the  equity  of 
said  Ann  Gifford? 

3.  Did  the  defendant  Ann  Gifford  have  notice  of  the  sale 
under  the  mortgage  from  her  to  the  Mechanics'  Building 
and  Loan  Association? 

4.  Did  plaintiff  take  an  assignment  of  the  note  and  mort- 
gage given  by  Ann  Gifford  to  the  Mechanics'  Building  and 
Loan  Association,  and  did  he  afterwards  sell  the  land,  or 
cause  the  same  to  be  sold,  under  said  mortgage,  and  buy  the 
same  at  said  sale  ?  " 

The  submission  of  these  issues  is  assigned  as  error.  The 
Court  seems  to  have  rejected  the  issues  tendered  by  the 
plaintiff,  on  the  ground,  that  the  state  of  the  pleadings  not 
only  did  not  raise  them,  but  rendered  them  wholly  nuga- 
tory. In  this  view,  we  cannot  concur ;  on  the  contrary,  they 
were,  in  our  judgment,  the  principal  issues  raised  by  the 
pleadings,  and  the  plaintiff  had  the  right  to  have  them  sub- 
mitted, granting  that  those  submitted  were  not  improper, 
though  not  really  necessary,  as  they  were  incidental  and 
collateral  to  the  principal  ones. 

The  plaintiff  did  not  allege,  in  tht  complaint,  any  partic- 
ular evidence  of  title  in  himself  to  the  land  in  questron,  nor 
did  he  allege  that  he  claimed  title  thereto  by  virtue  of  any 
particular  claim  of  title,  or  title  deeds  specified,  and  more 
particularly,  he  did  not  allege  that  he  claimed  title  by  virtue 
of  the  deed,  which  the  defendant  Gifford  alleges  her  co-de- 
fenHant  obtained  from  her  by  fraudulent  practices,  of  which, 
she  alleges,  the  plaintiff  had  notice,  nor  by  the  mortgage  she 
executed  to  the  Loan  Association  mentioned.  He  was,  there- 
fore, at  liberty,  on  the  trial,  to  prove  title  in  himself,  in  any 
way  he  could,  allowed  by  law.  If  he  could  not  prove  title 
in  himself  by  the  mortgages  and  other  deeds,  the  validity  of 
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which  was  questioned  on  the  trial,  he  had  the  right,  under 
the  pleadings,  to  give  any  other  evidence  of  such  title  within 
bis  power,  and,  moreover,  he  would  have  had  the  right,  under 
the  issues  tendered  by  him,  to  prove  that  the  defendant  Gif- 
ford  ratified  and  confirmed  the  deed,  which  she  alleged  her 
co-defendant  fraudulently  obtained  from  her.  No  one  of 
the  issues  raised  any  question  in  this  respect,  although  there 
was  some  evidence  of  such  ratification,  which  was  not  called 
to  the  attention  of  the  jary,  by  the  Court  in  its  instructions 
to  them,  for  the  reason,  no  doubt,  that  it  was  not  pertinent 
to  the  issues  submitted. 

There  is  nothing  in  the  record  which  shows  that  the  plain- 
tiff consented  at  all,  that  his  title  depended  altogether  upon 
the  deeds  specified  in  the  defendant's  answer,  and  put  in 
question  by  the  issues  submitted.  On  the  contrary,  it  ap- 
pears that  he  insisted  that  the  principal  issues,  plainly  raised 
by  the  pleadings,  should  be  submitted  to  the  jury,  so  that 
he  could  give  any  evidence  of  title  he  might  be  able  to  give. 

The  defendants  did  not  admit  in  their  answer  that  the 
plaintiff  had  title,  unless  they  could  avoid  and  overthrow  his 
apparent  title.  On  the  contrary,  they  broadly  denied  that 
he  had  any  title,  and  then,  as  a  particular,  specific  defence, 
alleged  the  matter  already  adverted  to,  which,  if  sustained,  was 
not  conclusive  against  the  plaintiff's  title,  nor  did  it  pre- 
vent him  from  showing  title  otherwise,  and  from  other 
sources,  nor  from  proving  that  the  defendant  ratified,  and 
was  thus  bound  by,  the  alleged  fraudulent  deed,  already  re- 
ferred to.  The  issues  raised  by  the  special  defence  pleaded, 
were  subordinate  and  collateral  to  the  principal  ones  raised 
by  the  general  defence,  and  they  did  not  exclude,  supersede, 
or  necessarily  conclude  inquiries  pertinent,  raised  by  the 
principal  issues ;  indeed,  they  involved  but  a  single  aspect 
of  the  case,  which  was  not,  in  view  of  the  pleadings,  conclu- 
sive of  the  whole  case.  It  is  not  sufficient  to  say,  that  the 
plaintiff  put  in  evidence  only  the  deeds  questioned  by  the 
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answers.  These  deeds,  and  only  these  deeds,  in  certain  as- 
pects of  them,  were  put' in  question  by  the  issues  submitted, 
and  they,  and  not  other  evidence  of  title,  were  pertinent.  If 
the  principal  issues  raised  by  the  pleadings  had  been  sub- 
mitted, it  may  be  that  the  plaintiff  would  have  produced 
other  evidence,  competent  and  pertinent,  to  prove  his  alleged 
title.  It  may  be  that  the  deeds  litigated  were  the  only  evi- 
dence of  title  in  himself  that  the  plaintiff  could  produce,  but 
it  does  not  so  appear  from  the  pleadings,  or  in  the  record,  by 
admission  or  otherwise,  and  we  can  only  see  and  apply  the 
law  to  the  case  as  it  appears  in  the  record. 

The  material  issues  of  fact  raised  by  the  pleadings  must 
be  submitted  to  the  jury,  unless,  in  some  way,  to  be  seen  by 
the  Court,  the  right  of  a  party,  in  this  respect,  shall  be 
waived.  This  is  essential  to  a  proper  determination  of  the 
action,  particularly  in  respect  to  the  matters  of  fact  therein. 
Porter  v.  The  Railroad,  97  N.  C,  66. 

When  the  pleadings  are  so  framed  and  directed  as  to  prer 
sent  the  case,  on  the  part  of  the  plaintiflF  or  the  defendant, 
in  more  than  one  aspect  as  to  the  evidence  that  may  be 
produced  on  either  side,  the  issues  of  fact  should  not  be  so 
framed — narrowed  in  their  scope  and  application— as  to  ex- 
clude any  relative  pertinent  evidence,  affecting  the  merits  of 
the  cause  of  action,  or  the  defence  alleged ;  they  should  be 
so  shaped  as  to  embrace  the  whole— not  simply  a  part— of 
the  material  allegations  controverted,  and  put  at  issue  by 
the  pleadings.  While,  perhaps,  it  may,  in  some  cases,  be  con- 
venient to  submit  issues  incident  and  subordinate  to,  and 
embraced  by,  the  principal  ones  raised,  the  latter,  as  we  have 
already  said,  should  always  be  submitted  to  the  jury,  unless 
they  shall  be  waived,  because  the  trial  of  them  is  necessary 
to  settle  and  conclude  all  the  material  controverted  allegations 
of  the  pleadings;  and  this  may  be  insisted  upon,  as  of  right, 
by  either  party  to  the  action.     Hmry  v.  Rich,  64  N.  C,  379; 
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UcElwee  v.  Blachwdl,  82  N.  C,  345 ;  Porter  v.  The  Railroady 
97  N.  C,  66,  and  the  cases  there  cited. 

The  defendant  Gifford  was  examined  as  a  witness  in  her 
own  behalf  on  the  trial,  and  stated,  that  she  was  present  and 
examined  on  a  former  trial;  that  the  plaintiff  was  then 
present  sitting  behind  his  counsel,  and  he  was  then  exam- 
ined as  a  witness.  Her  counsel  then  put  to  her  this  ques- 
tion :  "  What  was  admitted  by  the  counsel  of  plaintiff  on  the 
other  trial?"  She  answered,  "  It  was  admitted  by  counsel 
that  I  did  not  have  time  to  think  before  signing  the  paper." 
The  plaintiff  objected  to  the  question  and  answer.  The  ob- 
jection was  overruled,  and  this  is  assigned  as  error. 

It  is  not  denied  that  the  evidence  objected  to  was  material, 
if  competent.  We  think  it  was  incompetent,  and  ought  to 
have  been  excluded.  Exactly  in  what  connection,  and  why, 
the  admission  was  made,  is  not  stated,  but  it  does  not  appear 
to  have  been  a  distinct,  formal,  solemn  admission,  made  for 
the  express  purpose  of  relieving  the  defendant  from  proving 
on  the  trial  the  fact  so  admitted,  or  some  like  purpose.  Such 
must  have  been  the  character  of  the  admssatiou,  to  render  it 
competent  as  evidence  against  the  plaintiff.  Merely  casual, 
hasty,  inconsiderate  admissions  of  counsel  in  the  course  of  a 
trial,  do  not  bind  the  client;  they  are  not  intended  to  have  such 
effect,  nor  does  the  nature  of  the  relation  of  attornej'  and 
client  produce  such  result.  And  this  is  so,  although  the 
client  be  present  when  such  inconsiderate  admissions  are 
made.  It  would  be  rude,  indecorous,  disorderly  and  confus- 
ing, if  the  client  should  interpose  to  correct  his  counsel  and 
disclaim  his  authority  to  make  such  admissions.  Neither 
the  Court,  counsel,  nor  any  intelligent  person  expects  him 
to  do  so.  And  for  the  like  reason,  the  client,  if  examined  as 
a  witness,  is  not  required  to  disclaim  such  admissions  of  his 
attorney,  unless  he  shall  be  examined  by  the  opposing  party 
for  that  purpose.  Moffit  v.  Witherspoon,  10  Ired.,  185;  Guy 
v.  Mariuel,  89  N.  C,  83;  Reed  v.  Reed,  93  N.  C,  462;  7b- 
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bacco  Co.  V.  McElwee,  96  N.  C,  71;  1  Gf.  Ev.,  §  186;  Whar. 
on  Ev.,  §  1184;  Weeks  on  Attorneys,  390;  Young  v.  Wright, 
1  Comp.,  138 ;  PetUe  v.  Lyon,  9  Adolph  and  Ellis,  147. 

There  are  numerous  other  assignments  of  error,  but  we 
need  not  advert  to  them. 

The  plaintiff  is  entitled  to  a  venire  de  novo,  and  we  so  ad- 
judge. Let  this  opinion  be  certified  to  the  Superior  Court 
according  to  law.     It  is  so  ordered. 

Error.  Venire  da  novo. 


JORDAN  SULUVAN  v.  WM.  POWERS,  RUTH  ANN  POWERS 

and  others. 

Deedy  in  Consideration  of  Marriage — Registraiion, 

A  deed  was  executed  in  May,  1872,  by  A,  for  an  expressed  considera- 
tion of  ^500,  but  really  in  consideration  of  the  promise  of  the 
bargainee,  a  single  woman,  to  marry  him;  in  November  following 
she  did  marry  him,  and  the  deed  was  not  registered  until  1885; 
Held,  that  the  deed  was  not  a  marriage  settlement,  or  marrioffe 
contract,  which,  under  g  1269  of  The  Code,  is  rquired  to  be  regis- 
tered within  six  months,  to  make  it  valid. 

Civil  action,  tried  before  MacRae,  J.,  at  Spring  Term, 
1887,  of  the  Superior  Court  of  Ashe  Countj\ 

This  action  is  to  recover  possession  of  land,  and  the  sole 
controvery  is,  as  to  the  plaintiff's  title  thereto,  under  the  fol- 
lowing facts : 

The  defendant  William  Powers  owned  the  laud,  and,  be- 
coming a  surety  on  the  official  bond  of  one  Parsons.  Clerk 
of  the  Superior  Court  of  Ashe  County,  was  sued  as  such, 
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judgment  recovered,  and  execution  issued,  under  which  the 
Sheriff  sold  and  conveyed  the  land  to  the  plaintiff. 

The  ferae  defendant  Ruth  A.,  in  support  of  her  title,  intro- 
duced a  deed  from  the  said  William  Powers  to  herself,  exe- 
cuted in  May,  1872,  for  the  recited  consideration  of  five  hun- 
dred dollars,  conveying  the  land  to  herself,  and  proved  that 
in  April  preceding,  the  grantor  had  agreed  that,  if  she  would 
marry  him,  and  to  this  she  gave  consent,  he  would  make 
her  title  thereto,  in  pursuance  of  which,  the  deed  was  made; 
and  this  was  before  the  execution  of  the  official  bond  of  the 
Clerk.  The  marriage  took  place  in  November  of  the  same 
year,  and  the  deed  to  the  feme  defendant  was  registered  some 
time  in  the  year  1885. 

Before  the  trial  of  the  issues,  and  these  facts  appearing  in 
evidence,  the  Court  instructed  the  jury,  that  the  deed  to  the 
feme  defendant  was  a  marriage  contract  or  settlement,  and, 
not  having  been  proved  and  registered  within  six  months, 
was  inoperative  against  the  plaintiff.  To  this  charge  the 
defendants  excepted,  and  after  verdict  and  judgment  against 
the  defendants,  they  appealed. 

No  counsel  for  the  plaintiff. 

Mr.  J.  W.  Hinsdale,  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case).  The  statute,  on  the 
construction  of  which  the  ruling  is  predicated,  is  brought 
forward  in  The  Code,  and  constitutes  section  1269,  and  is  in 
these  words : 

"  All  marriage  settlements  and  other  marriage  contracts, 
whereby  any  money  or  other  estate  shall  be  secured  to  the 
wife  or  husband,  shall  be  proved  or  acknowledged,  and  reg- 
istered in  the  same  manner  as  deeds  for  land,  within  six 
months  after  the  making  thereof;  otherwise,  they  shall  be 
void  against  creditors." 
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The  act  of  February  12th,  1872,  sections  11  and  12  of 
which  are  in  pari  materia,  and  may  modify  the  effect  of  that 
cited,  since  it  went  into  operation  on  the  first  day  of  July 
thereafter,  has  no  application  to  the  present  case,  the  deed 
having  been  executed  before  that  time.  The  Code,  §§  182, 
1821. 

The  same  may  be  said  of  the  Act  of  1885,  which  gives 
efficacy  to  deeds  conveying  lands,  other  than  leases  not  ex- 
ceeding three  years  in  duration,  only  from  the  date  of  reg- 
istration, since  this  deed  was  registered  under  the  provision 
of  the  law  before  in  force. 

The  instrument  before  us,  is,  in  form  and  substance,  and 
was  80  intended  by  the  parties  an  absolute  deed,  passing  the 
land  unclothed  with  any  trust  whatever,  though  its  consid- 
eration unexpressed  and  the  inducement  to  making  were  a 
contemplated  future  marriage,  afterwards  entered  into. 
Registration  would  have  disclosed  nothing,  upon  the  face  of 
it,  to  distinguish  it  from  other  conveyances  of  real  property. 
The  question  is,  whether  the  deed,  because  of  its  considera- 
tion, is  within  the  purview  of  the  statute  cited.  In  our  opin- 
ion, it  is  not.  The  law  requiring  registration  refers  to  three 
classes  of  deeds:  those  absolute,  and  those  with  attaching 
trusts,  and  of  the  latter,  distinguishes  between  such  as  are 
securities,  and  are  denominated  "  deeds  of  trust  and  mort- 
gages," and  "  marriage  settlements,"  and  contracts  to  be  en- 
forced as  such.  These  distinctions  run  through  all  the  en- 
actments in  reference  to  registration.  "The  deed  in  trust, 
meant  in  the  act,"  says  Rlffin,  C.  J.,  in  Saunders  v.  Ferrill^ 
1  Ired.,  at  page  101,  **  is  that  species  which,  though  of  recent 
origin,  has  grown  into  general  use  as  a  security  for  debts,  in 
the  nature  of  a  mortgage,  with  a  power  of  sale."  He  intended, 
of  course,  to  include  in  debts  liabilities  of  every  kind,  fixed 
or  contingent,  against  which  security  or  indemnity  were  in- 
tended to  be  provided.  In  the  same  opinion,  he  speaks  of 
marriage  settlements  in  these  words:     "This  particular  spe- 
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ciet  of  deed  of  trust  is  to  be  governed  by  its  own  peculiar  reg- 
ulations "  A  marriage  settlement  is,  then,  a  conveyance  of 
property  upon  defined  trusts,  as  a  marriage  contract  is  an 
agreement  that  it  shall  be  made,  enforceable  in  a  Court  of 
e^quity,  and  its  effect  to  give  a  different  direction  to  property 
from  that  which  would  result  from  a  marriage  without  any 
settlement  or  contract  for  settlement,  and  looks  most  usually 
to  the  interest  of  the  wife  and  the  issue  of  the  marriage 
nnioD. 

The  present  deed  is  a  simple  conveyance  to  the  use  of  the 
grantee,  with  no  consideration  or  trusts  resting  in  parol, 
which,  as  evasive  of  the  statute  and  incapable  of  registration, 
might  vitiate  the  instrument  as  against  creditors,  upon  the 
ruling  in  Dukes  v.  Jones,  6  Jones,  14. 

What  difference  can  it  make,  in  the  nature  and  effect  of 
the  deed,  whether  the  consideration  was  in  money  to  be  paid 
or  marriage  to  be  performed,  or  there  was  no  consideration 
at  all,  unless  it  was  put  in  this  form  for  the  purpose  of  de- 
frauding future  creditors,  which  is  not  suggested,  inasmuch 
as  the  liability  upon  the  oflBcial  bond  was  not  incurred  until 
afler  the  execution  of  the  deed  ?  We  are  unable  to  see  how 
the  nature  of  the  consideration  can  change  the  character  of 
the  deed,  and  correct  that  which,  alike  in  form  and  intent, 
was,  and  is,  an  absolute  deed,  into  a  marriage  settlement. 
Nothing  else  but  the  title  to  the  land  is  settled,  and  the  wife, 
as  well  as  the  husband,  retains  every  legal  right  that  results 
from  the  marriage  consummated,  to  his  and  her  own  prop- 
erty, and  the  property  of  the  other,  present  or  afterwards  ac- 
quired. It  is  in  no  sense  the  marriage  settlement  contem- 
plated by  the  statute,  and  to  give  it  a  wider  force,  it  would 
embrace  every  gratuity  given  after  contract,  and  in  expecta- 
tion of  the  forming  of  future  marital  relations.  "  Money  or 
other  estate,"  is  the  comprehensive  term  used  in  the  Act,  re- 
quiring the  registration  in  six  months.  Even  an  infant  fe- 
male  can  execute  a  marriage  settlement,  so  far  as  affects  her 
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personal  estate — Satterfidd  v.  Riddick,  8  Ired.  Eq.,  265 — while 
she  could  not  make  a  deed  for  it,  not  avoidable,  to  a  stranger. 
There  is  error,  and  the  judgment  is  reversed  and  a  new 
trial  awarded. 

Error. 


M.  P.  PEGRAM  V.  THE  WESTERN  UNION  TELEGRAPH 

COMPANY. 

Principal  and  Agent — Tekgi^aph  Company — Negligence  in  trans- 

mitting  Telegram, 

1.  The  sender  of  a  telegram  constitutes  the  Telegraph  Company  his 
agent  for  the  transmission  and  delivery  of  the  message  just  as  it  is 
written  hy  him  and  no  further ;  therefore,  the  sender  is  not  hound 
by  the  terms  of  a  telegram  in- which  a  material  alteration  is  made 
by  the  negligence  of  the  company  in  transmitting  it. 

^.  The  sender  of  a  telegram  is  entitled  td  at  least  nominal  damages,  and 
to  such  substantia)  damages  as  he  may  sustain  by  reason  of  his 
message  being  improperly  transmitted ;  that  is,  such  damages  as 
are  the  natural  and  proximate  consequence  of  the  company's 
negligence. 

:8.  The  sender  cannot  recover  of  the  company  damages  sustained  by  the 
receiver  of  a  message,  although  the  sender  has  been  obliged,  by  the 
judgment  of  a  Court  in  another  State,  to  pay  damages  sustained 
by  such  receiver,  in  consequence  of  the  wording  of  the  telegram 
being  changed  in  transmission. 

4.  If  an  agent,  upon  being  sued  for  a  personal  liability  incurred  by  him 
in  carrying  out  his  principal's  orders,  give  due  notice  of  the  suit 
to  his  principal,  to  the  end  that  he  may  defend  it,  and,  after  this, 
judgment  is  rendered  against  the  agent,  such  judgment  is  con> 
elusive  upon  the  principal,  as  to  the  extent  of  the  agent's  loss,  in 
an  action  brought  by  the  agent  against  his  principal  for  indem- 
nity. But  no  such  relation  exists  between  the  sender  of  a  tele- 
gram and  the  Telegraph  Company  as  makes  this  principle  appli- 
cable. 
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Civil  action,  tried  before  MacRae,  J.,  and  a  jury,  at  Sep- 
tember Term,  1887,  of  Mecklenburg  Superior  Court. 

The  plaintiff  resided  in  the  town  of  Charlotte,  in  this  State, 
and  W.  C.  Sedden  &  Co.  were  doing  the  business  of  brokers 
in  the  city  of  Richmond,  in  the  State  of  Virginia,  in  the  year 
1881. 

On  the  4th  of  February  of  that  year,  these  brokers  sent 
the  plaintiff  a  letter,  as  follows : 

•*  If  your  customer  will  offer  100  shares  (or  any  part  of  it), 
i\  C.  &  A.  R.  R.  stock  at  43,  delivered  here,  please  wire  us 
at  our  expense." 

Afterwards,  on  the  14th  of  the  same  month,  the  plaintiff 
addressed  to  the  brokers  mentioned,  a  message,  in  these 
words: 

"  Party  offers  100  shares  C.  C.  &  A.  stock  at  forty-three. 
Answer  quick."  And  he  delivered  it  to  the  defendant,  to  be 
transmitted  over  its  telegraph.  It  is  admitted  that  this  mes- 
sage was  not  sent  truly,  but  that  the  word  "  three, "  at  the 
end  of  the  word  "  forty,"  was  omitted,  so  that  the  message, 
as  transmitted  by  the  defendant,  contained  the  word  "  forty"^ 
instead  of  "  forty-three,"  as  it  should  have  done.  The  plain- 
tiff paid  the  defendant  sixty-two  cents,  the  price  required 
for  sending  the  telegram,  and  the  agent  of  the  defendant 
understood  at  the  time  he  sent  the  message  that  it  referred 
to  the  stock  of  the  Charlotte,  Columbia  and  Augusta  Railroad 
Company. 

In  about  two  hours  after  the  message  was  so  transmitted,. 
on  the  same  day,  the  brokers  named  replied  to  the  plaintiff's 
message,  as  follows : 

"  Will  take  the  hundred  shares;  draw  at  sight,  with  stock 
attached." 

Thereupon,  at  once,  on  the  same  day,  the  plaintiff  pur- 
chased one  hundred  and  one  shares  of  the  stock  mentioned,. 
and  made  his  draft  on  the  brokers  named  for  $4,843,  the 
price  of  the  stock  at  "  forty-thpee,"  and  sent  the  same  to  a 
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ibank  in  Richmond  for  collection,  with  the  stock  attached, 
with  instructions  to  the  bank  to  deliver  the  stock  when  the 
4raft  should  be  paid. 

Afterwards,  on  the  16th  of  the  same  month,  when  the  bank 
presented  the  draft  for  payment,  the  brokers  were  surprised 
at  the  amount  of  the  same,  and  called  upon  the  plaintiff  for 
.an  explanation,  who  at  once  replied  as  follows : 

"  My  offer  was  forty-three  plainly,  and  you  replied,  *  Will 
take  stock,'  and  bought  on  your  reply." 

The  draft  was  not  paid,  and  the  stock  was  not  delivered. 
This  action  is  brought  to  recover  damages  sustained  by  the 
plaintiff,  by  reason  of  the  grossly  negligent  and  false  trans- 
mission, by  the  defendant,  of  his  telegram  to  the  brokers 
named  above,  on  the  14th  of  February,  1881,  as  above  stated. 

In  the  complaint  it  is  alleged,  among  other  things,  that 
in  consequence  of  the  plaintiff's  telegram  so  falsely  sent,  the 
brokers  named  at  once  sold  the  stock  named,  then  in  transitu 
to  them  as  above  stated,  at  the  price  of  $41.75  per  share, 
which  was  the  market  value  thereof  in  Richmond  (the  face 
value  being  $100  per  share),  and  as  they  failed  to  get  the 
stock  from  the  plaintiff  as  they  expected  to  do,  they  had 
to  buy  such  stock  to  make  their  contract  good,  at  the  price  of 
$41.75  per  share,  or  more,  and  that,  in  consequence  of  such 
negligence  of  the  defendant,  the  plaintiff  was  afterwards  com- 
pelled to  pay  the  said  brokers  the  difference  between  §40 
per  share  and  $41.75  per  share  of  the  stock,  and  other  costs 
and  damages,  aggregating  $250. 

On  the  trial,  it  was  in  evidence,  that  the  plaintiff  did  not 
send  his  first  telegram  mentioned,  in  response  to  the  letter 
^f  the  4th  of  February,  1881,  of  the  brokers  to  him:  and 
that  the  first  knowledge  he  had,  of  the  missending  of  the 
telegram,  was  the  information  he  received  from  the  brokers, 
as  stated  above. 

It  was  likewise  in  evidence,  that  the  stock  named  was  not 
(regularly  quoted  as  to  price,  but  it  was  quoted  in  the  Rich- 
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mend  papers  at  $41  to  $48,  and  the  market  value  of  it  in 
Charlotte  was  $42.50 ;  that  propositions  between  Charlotte 
and  Richmond  to  buy  and  sell  stock,  did  not  go  bej^ond  the 
day  they  were  made. 

It  was  likewise  in  evidence,  that  the  brokers  named 
brought  their  action  against  the  present  plaintiff  in  an  ap- 
propriate Court,  in  the  State  of  Virginia,  to  recover  damages 
for  bis  failure  to  deliver  the  stock  he  so  contracted  to  sell 
them — ^that  he  made  active  and  earnest  defence  thereto,  but. 
nevertheless,  the  plaintiffs  therein  recovered  the  sum  of  $175 
as  damages,  as  well  as  costs,  and  he  had  to  pay  reasonable 
ooonsel  fees,  and  other  costs. 

The  plaintiff  offered  evidence  to  prove,  that  he  gave  the 
defendant  ample  notice  of  the  action  and  its  nature  so 
brought  against  him  in  the  Court  of  Virginia,  to  the  end  it 
might  make  defence  thereto,  and  save  him  harmless — that 
he  would  hold  it  responsible  to  him  for  any  recovery  that 
might  be  had  against  him — that  after  the  recovery  against 
him,  he  paid  the  judgment,  costs,  &c. 

The  defendant  objected  to  this  evidence;  the  Court  sus- 
tained the  objection,  and  this  is  assigned  as  error. 

There  was  much  other  evidence,  that  need  not  be  reported 
here. 

At  the  close  of  the  evidence,  the  plaintiff  requested  the 
Court  to  give  the  following  instructions  to  the  jury  : 

"1.  That  if  the  plaintiff  was  sued  by  W.  C.  Sedden  &  Co. 
in  a  Court  in  Richmond,  ^'^a.,  having  jurisdiction  of  an  ac- 
tion for  the  recovery  of  damages,  arising  out  of  the  mistake 
in  the  message,  and  Pegram,  the  plaintiff,  gave  the  defend- 
ant company  reasonable  notice  to  come  in  and  defend  the 
said  action,  and  the  defendant  company  failed  to  do  so,  and 
P^ram.  the  plaintiff,  in  good  faith,  and  with  due  diligence, 
defended  the  said  action,  and  W.  C.  Sedden  &  Co.  recovered 
judgment  against  him,  the  defendant  would  be  estopped  to 
deny  its  liability  to  the  plaintiff,  and  the  plaintiff  would  be 
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entitled  to  recover  the  amount  of  the  said  judgment,  with 
costs,  provided  said  judgment  and  costs  were  paid  by  him. 
This  instruction  was  refused,  and  the  plaintiff  excepted. 

2.  That  if  Pegram  delivered  his  telegram  of  the  14th  of 
February,  1881,  to  the  defendant,  not  in  answer  to  Sedden's 
letter  of  the  4th  of  February,  1881,  but  as  an  original  and 
independent  proposition  to  Sedden,  to  sell  him  the  stock,  then 
the  defendant  was  the  agent  of  Pegram,  and  liable  to  him 
for  any  damages  sustained  by  him  from  its  gross  negligence 
in  transmitting  the  message. 

This  instruction  was  not  given  in  the  words  asked,  and 
the  plaintiff  excepted. 

The  Court  did  instruct  the  jury,  that  the  defendant  would 
be  liable  for  gross  negligence,  and  that  if,  by  the  exercise  of 
ordinary  care,  the  defendant  could  have  avoided  the  mis- 
take in  the  message,  the  jury  should  respond  to  the  first 
issue,  Yes. 

3.  That  if  the  jury  believe  the  evidence,  the  defendant 
was  the  agent  of  Pegram,  and  liable  to  him,  by  reason  of  its 
negligence  in  transmitting  the  message. 

This  instruction  was  not  given  in  the  words  asked,  but  as 
above  stated,  and  plaintiff  excepted. 

4.  That  apart  from  the  estoppel  referred  to  in  the  firai 
prayer  of  plaintiff  for  instructions,  the  measure  of  damages 
would  be  the  difference  between  the  price  as  stated  in  the 
Sedden  copy  of  Pegram's  message  of  the  14th  of  February, 
1881,  and  the  market  value  of  the  stock  at  Richmond,  Va., 
on  the  day  it  was  to  be  delivered  to  Sedden. 

This  instruction  was  refused,  because  the  whole  conten- 
tion of  plaintiff,  as  it  appears  by  his  complaint,  was,  that  his 
damage  was  that  he  *  was  compelled  to  pay  W.  C.  Sedden  the 
diflFerence  between  100  shares  of  said  stock,  at  $40  per  share, 
and  the  same  stock  at  $41.75  per  share,  and  other  costs  and 
damages,'  &c.,  and  the  Court  held  that  plaintiff  could  not 
recover  back  the  damage  alleged  in  the  complaint,  and  has 
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proven  do  other  except  the  amount  paid  for  the  transmission 
of  the  telegram.     Plaintiff  excepted. 

His  Honor  stated,  in  his  charge,  on  the  second  issue,  that 
the  plaintiff  had  proven  no  damages,  except  the  amount 
paid  for  the  transmission  of  the  message,  and  this  is  sixty- 
two  eentf). 

The  plaintiff  excepted  to  the  instructions  and  charge 
given,  and  especially  assigns  as  errors  therein,  that  his  Honor, 
instead  of  the  charge  he  gave,  should  have  instructed  the 
jnry : 

1.  That  the  plaijitiff  is  entitled  to  recover  as  damages 
the  difference  between  the  price,  as  stated  in  the  telegram 
delivered  by  him  to  the  defendant  on  the  14th  day  of  Feb- 
ruary, 1881,  and  that  stated  in  the  telegram  delivered  to 
Sedden  on  said  day,  or  the  difference  between  the  price  of 
the  stock  as  stated  in  the  message,  as  delivered  to  Sedden 
bv  the  defendant  on  said  dav,  and  its  market  value  in  Rich- 
mond,  Va.,  on  the  day  the  stock  w^as  to  be  delivered  to  Sed- 
den, or  at  the  time  Sedden  first  discovered  the  mistake;  or, 
that  plaintiff  is  entitled  to  recover  as  damages,  at  least  the 
amount  recovered  of  him  in  the  action  by  Sedden  against 
him,  and  which  he  paid  before  this  suit  was  brought,  or  said 
amount  and  the  cost  of  said  action  so  paid  by  him  on  said 
amount,  and  the  cost  and  reasonable  expenses  incurred  by 
him  in  defending  the  said  action,  after  reasonable  notice  to 
the  defendant  and  its  refusal  to  defend  the  same,  provided 
said  amount,  costs  and  expenses,  were  paid  by  this  plaintiff, 
after  notice  thereof  to  defendant,  given  before  this  action  was 
brought;  and  further,  that  plaintiff  was  entitled  to  interest 
on  said  amount  so  paid  by  him,  and  certiiinly  entitled  to 
recover  interest,  if  the  jury  should  see  fit  to  allow  it. 

There  was  a  verdict  for  the  plaintiff  on  the  first  issue  sub- 
mitted, and  a  verdict  on  the  second  issue  submitted,  in  ac- 
cordance with  the  instructions  of  his  Honor,  to-wit:  that 
plaintiff  was  entitled  to  recover,  as  damages,  sixty-two  cents." 
100—3 
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There  was  judgment  for  the  plaintifiF,  from  which  he  ap- 
pealed to  this  Court. 

Messrs.  W.  P,  Bynum  and  P.  D,  Walker^  for  the  plaintiff. 
Mr.  C.  N.  TiUetty  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts)  A  brief  reference 
to  the  nature .  and  purpose  of  the  defendant's  employment 
will  serve  to  throw  light  upon  the  plaintiff's  cause  of  action, 
and  the  extent  of  damages  to  which  he  is  entitled.  It  is  a 
corporation,  invested  with  powers,  and  has  functions  appro- 
priate in  kind  and  extent,  to  effectuate  and  facilitate  the 
transmission  of  intelligence  from  one  place  to  another,  by 
means  of  electricity.  The  chief  instrumentality  it  employs 
for  its  purposes  is  a  machine,  apparatus  or  contrivance, 
styled  the  electric  telegraph,  or  electro  magnetic  telegraphy  an 
instrument  that  conve)'s  intelligence  with  the  velocitj^  of 
lightning,  by  means  of  signals,  certain  mechanical  move- 
ments, or  sounds  representing  letters,  words,  ideas,  or  ex- 
pressions, produced  by  the  application  of  electricity — elec- 
tric fluid — conducted  through  and  along  iron  wires  for  any 
distance,  long  or  short. 

The  business  of  the  defendant  ordinarily  is,  to  employ  its 
telegraph,  for  the  use,  benefit,  advantage  and  convenience  of 
the  public — all  persons  who  desire  to  take  benefit  of  it  in 
the  transmission  of  intelligence  that  may  be  lawfully  trans- 
mitted, upon  the  payment  of  reasonable  compensation.  In 
other  words,  its  business  is,  by  such  means  and  appliances, 
simply  to  transmit  intelligence — what  one  or  more  persfljis 
lesire  and  intend  to  sav  or  commuicate  to  another  or  other 
persons  aTa  distance — delivered  to  it  for  transmission  in  the 
shape  ot  messages/dispatches,  telegrams,  or  communications, 
usually  and  properly  in  writing.  Its  office  and  undertak- 
ing are  to  transmit  promptly,  as  directed,  in  the  message  to 
be  sent,  precisely  what  is  said  and  expressed  therein — that  is, 
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to  transinit,  by  such  signals  in  the  way  indicated  above,  the 
exact  words,  in  their  proper  order  and  connection,  as  set 
down  in  the  message.  In  the  absence  of  special  agreement, 
it  undertakes  to  do,  and  has  authority  from  the  sender  of 
the  message,  to  do  no  more. 

Generally,  when  it  receives  the  message,  it  agrees,  in  terms, 
orby  implication,  toso  send  it,  and  has  no  other  agency  of 
TEe  sender,  or  of  the  persontojvhom  it  is  sent,     it  hasno  au- 


thonty  or  agency  of  the  person  sending  or  to  whom  a  mes- 
sage is  sent,  to  make,  modify,  or  alter  at  all,  the  terms  or 
effect  of  an  agreement  or  proposition  to  buy  or  sell  anything 
contained  in  the  message  it  receives  to  transmit,  or  has  been 
transmited  by  it,  or  to  bind  a  person  sending  or  receiving 
such  message.  Its  sole  duty  is  to  send  the  message,  truly, 
and  as  promptly  as  may  be,  in  the  order  of  business.  If  it 
is  negligent,  and  fails  in  this  respect,  the  party  injured  by 
such  neglect  will  have  his  cause  of  action  against  it,  and 
may  recover  such  damages  as  he  has  sustained. 

Now,  it  appears  that  the  defendant  received  from  the 
plaintiff,  and  undertook,  for  compensation  paid,  to  transmit 
for  him,  as  directed,  this  message:  "Party  offers  100  shares 
C.  C.  &  A.  stock  at  forty-three.     Answer  quick." 

It  sent  only  a  part  of  this  message — it  negligently  omitted 
to  transmit  the  word  "three"  at  the  end  of  the  w^ord  "forty," 
thus  materially  changing  the  proposition  to  sell,  and  misin- 
forming and  misleading  the  party  to  whom  it  was  sent,  and 
causing  the  latter  to  send  a  message  in  reply  that  misled  the 
plaintiff.  I 

Such  neglect  created  the  plaintiff's  cause  of  action,  alleged 
in  the  complaint,  and  he  is  clearly  entitled  to  recover  at  least 
nominal  damages,  and  such  substantial  damages  as  he  has 
sustained ;  that  is,  such  as  in  the  course  of  things  were  nat- 
urally the  proximate  consequence  of  the  wrong  complained 
of — such  as  the  parties  may  havefairlv  cont^mplatftd  by  tViAir 
contract,  in  case  of  a  breach  thereof;  but  not  suclu^o  may^ 
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have  been  the  consequence  of  secondary  and  remote  causes, 
indirectly  growing  out  otTsuch  breach. 

Thus,  if  the  plaintiff,  in  consequence  of  the  message  re- 
ceived by  him  in  reply  to  his,  falsely  transmitted  by  the  de- 
fendant to  the  brokers  in  Richmond,  purchased  the  stock  re- 
ferred to,  and  failed  to  realize  for  it  what  it  cost  him,  and 
reasonable  compensation  for  his  labor  and  trouble  about  it, 
he  might  recover  the  amount  so  lost  and  such  compensation, 
and  also  the  sum  he  paid  for  transmitting  the  message. 

But  he  could  not  recover  damages  for  anv  injury  snst;ained 
by  the  persons — the  brokers — to  whom  his^jngssflg?  ^'ft° 
falsely  transmitted,  bv  reason  thf^rfiof,  b^Cftnse  the  injury 
done  to  them  was  not  anjnjury  to  him.  He  had  no  cause  of 
action  on  that  accojontj^thsyhad^  if  they  so  sustained  injury. 
^  Nor  was  the  plaintiff  liable  to  the  brokers  for  any  9^\](*h  in-^ 
i  jur\^^ustained  by  them,  or  on  account  of  the  breach  of  any 
contract  wijli_theiii ,  (T^^^^H  byjj^^j^^g^g^  as  transmitted, 
because  he  did  not  send,  or  direct  the  defendant  to  transmit, 

/  the  mcsS{lg^>  it  trirnsnutlofi— hft  Hid  TlobrrffiyrpT^r^rpPj  to  sp.11 

to  the  brokers  the  stock  at  "  forty" — they  had  no  contract 
with  him. 

As  we  have  seen,  the  defendant  had  no  agency  or  author- 
ity of  the  plaintiff  to  change  or  modify,  in  terms,  the  mes- 
sage he  delivered  to  it  to  be  transmitted  to  the  brokers 
named.  It  transmitted  the  false  message  to  them  in  its  own 
wrong,  and  it  alone  was  answerable  to  them  for  any  injury  they 
sustained  thereby — the  plaintiff  had  done  them  no  injury — 
the  defendant  may  have  done  so,  in  delivering  to  them  the 
false  message,  upon  which  they  may  have  acted  to  their  det- 
riment. If  they  did  not,  they  could  not  have  recovered  sub- 
stantial damages      West.  U.  T.  Co.  v.  Hall,  124  U.  S.,  444. 

But  it  is  earnestly  contended  by  the  plaintiff^Jlmt^hebro- 
kers  named  brought  thefr  "action  in  a  Court  in  the  State  of 
Virginia,~KaviTi^  proper^'jurlsdTcEion^  against  him,  and  re- 
covered judgment  for  damages  and  costs,  which  he  paid,  orf 
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agoount  of  such  falsely  transinittedjnessage  to  them :  that  _^ 
^gj)laiDtiff  notified  the  defepder^^  ^^pp<^^^  »^^  ^ftf^^^  ^^^ 
action,  and  save  him  harmless,  which  it  failed  to  do,  and  he 
18,  therefore,  entitled,  in  this  action,  to  recover  such  outlay 
on  his  part  asjdamages.  ^ 

We  cannot  so  decide.  We  are  unable  to  see  how  an  action 
upon  a  contract,  never,  in  fact,  made,  could  be  successfully 
prosecuted  against  the  present  plaintiff;  and^it  is  still jnore 
difficult  t;Q  comprehend^  how  the  damages  he  has  sustained  in 
fitiTih  flQtion^  f>r  <^ny  rtntlftgof  his  therelh,  cahT)e  recoveredTby 
him  in  this  action,  there  being,_as  we  have  seen,  "no  privily 
between  the  j)J[aintiff  and  jififendant  in  that  respect,  and  no" 
such  relatiojia.5Ub8istmga  theiormfir  cause  for  redress 

against  the  defendants  measnred-by  the  results  of  the  action 
referred  toTthejmly  evidence^_whicTi  was" the  transcript  of" 
the  record  thereof.  Such  evidence  wouTJbe  admissi'Bte,ifTttt- 
agent,Tn  performing  his  principal's  orders,  should  incur  a 
personal  responsibility  and  loss,  and  seek  indemnity  therefor 
against  the  latter,  on  the  ground  of  their  relations.  In  such 
case,  if  the  principal  had  notice  of  the  action,  its  result  would 
be  conclusive  as  to  the  extent  of  the  damage.  But  this  is  a 
very  different  case  from  one  of  that  nature. 

Here,  the  present  plaintiff  was  not  answerable  to  the  plain- 
tiffs in  the  action  just  refegedjo  lor  .injuries ^thfij^  *gu^ta,iiiH 
by  the  negligence  of  the  present  defendant,  4ior-wa&Jchelat- 
iSv  answerable  therefor  to  the  plaintiff  in  this  action  in  any 
aspect  of  their  Yelations.  "  Hare  v.  Grant,  77  N.  C,  203  ;  Leak 
V.  Covington,  99  N.  C,  559. 

As  the  defendant  was  not  answerable  to  the  plaintiff  for 
any  injury  the  brokers  named  sustained,  by  reason  of  the 
false  message  transmitted  to  them  by  itjlTie  plain trff  cannot 
recover  from  the  defendant,  as  damages  in  this  action,  gny 
sum  tb¥^rokers  may  have,  for  any  cause,  recovered  from 
the  plaintiff. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 
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Davis,  J.,  dissenting.  The  plaintiff  sent  a  message  and 
received  a  reply  thereto.  By  reason  of  the  gross  and  inex- 
cusable negligence  of  the  defendant,  the  message  was  not 
delivered  as  it  was  given  for  transmission,  in  consequence  of 
which,  a  reply  was  made  to,  and  received  by,  the  plaintiff, 
upon  which  lie  acted,  and  upon  which  he  had  a  right  to  act, 
because  he  had  a  right  to  assume  that  the  message,  to  which 
it  was  a  response,  had  been  correctly  sent.  Acting  upon  the 
reply  received  to  the  message  so  transmitted,  he  purchased 
and  sent  stock  to  Richmond,  which,  in  consequence,  and  as 
a  direct  consequence,  of  the  misunderstanding  caused  by  the 
gross  negligence  of  the  defendant,  was  there  attached,  and 
the  plaintiff  was  put  to  necessary  and  unavoidable  cost,  ex- 
pense, and  loss,  for  which,  (there  being  gross  negligence 
found)  I  think,  the  defendant  was  liable.  By  the  inexcusa- 
ble negligence  of  the  defendant,  the  plaintiff  has  been  made 
to  incur  expense  and  loss,  which  he  could,  by  no  possible 
diligence,  prevent,  and  for  which,  I  think, *the  defendant 
ought  to  answer.  It  was  the  direct  and  unavoidable,  not  the 
speculative  or  remote,  result  of  the  negligence. 

I  cannot  concur  in  the  view  taken  of  the  authorities  cited, 
as  applied  to  this  case. 


A.  G.  THORNTON  and  wife  v.  A.  G.  BRADY. 

» 

Appeal — Practice — Error  Apparent  in  Record — Assignment  of 

Error. 

The  statute  (g  957  of  The  Code)  requiring  the  Supreme  Court  to  render 
such  judgment,  &c. ,  as  shall  appear  to  be  proper  from  inspection 
of  the  ivhole  record,  has  reference  to  the  essential  parts  of  the 
record,  such  as  the  pleadings,  verdict  and  judgment,  in  which,  if 
there  be  error,  the  Court  will  correct  it,  though  it  be  not  assigned. 
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If  there  be  error  in  such  matters  as  are  not  necessarily  of  the 
record,  the  Court  will  not  see  and  correct  it,  unless  it  be  assigned. 
(Report  of  State  y.  Reynolds,  95  N.  C,  616,  adverted  to  as  incor- 
rect and  misleading). 

Civil  action,  heard  before  Clark,  J.,  at  Spring  Term,  1887, 
of  the  Superior  Court  of  I  umberland  County. 

Judgment  was  rendered  in  favor  of  defendant  and  the 
plaintiffs  appealed. 

Mr,  N,  S.  Ray,  for  the  plaintiffs. 
Mr.  £>.  Rose,  for  the  defendant. 

MERRiMtiN,  J.     In  this  ease,  no  exception  or  assignment 
of  error  appears,  in  terms  or  by  implication,  in  the  case 
stated  or  settled  on  appeal,  or  in  the  record  proper.     This  is 
oonceded,  but  on  the  argument  the  counsel  for  the  appel- 
lants insisted  that  inasmuch  as  the  statute  ( The  Codey  §  957,) 
provides  that,  **  In  every  case  the  Court  (this  Court)  may 
render  such  sentence,  judgment  and  decree,  as,  on  inspection 
of  the  whole  record,  it  shall  appear  to  them  ought,  in  law,  to 
be  rendered  therein,"  <fec.,  it  becomes  the  duty  of  this  Court  to 
scrutinize  all  such  matters  and  things  as  may  occur  and  be 
noted  on  the  record  in  the  course  of  the  action,  including  the 
trial,  whether  error  be  assigned  or  not.     This  is  a  misinterpre- 
tation of  the  statutory  provision  cited.     It  refers  only  to  such 
constituent  matters  of  the  action  as  must  necessarily  go  upon 
and  constitute  the  record  of  it,  and  which  the  Court  sees  and 
must  take  notice  of,  sifch  as  the  pleadings,  the  verdict,  and 
the  judgment;  it  does  not  refer  to  such  matters  and  things 
as  are  of,  but  incident  to  the   action    and  do  not  necessa- 
rily go  upon  the  record,  such   as  the  rulings  of  the  Court 
upon    questions    arising    upon  motions,   evidence,  its  in- 
structions to  the  jury,  and  the  like.     Such  matters  as  those 
last  mentioned,  do  not  go  upon  and  become  part  of  the 
record,  unless  the  correctness  of  the  decisions  of  tlie  Court, 
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upon  them  is  questioned,  in  which  case,  they  are  made  part 
of  the  record,  to  the  end,  the  complaining  party  may  enter 
his  objections,  and  the  grounds  thereof,  and  assign  error. 
Such  decisions  of  the  Court  are  presumed  to  be  correct  and 
acceptable  to  the  parties,  in  the  absence  of  objections  so 
made.  But  as  to  the  essential  parts  of  the  record,  as  pointed 
out  above,  the  Court  will,  ex  mero  motu,  take  notice  of  errors 
apparent  in  it,  correct  them  and  enter  such  judgment  as  in 
law  ought  to  be  rendered  The  reason  is,  that  it  is  the  first 
and  imperative  duty  of  the  Court,  to  render  only  such  judg- 
ment as  the  law,  upon  the  facts  ascertained,  allows  and  will 
sanction.  If  what  it  must  necessarily  see  in  the  record  of 
the  action  is  erroneous,  it  will  correct  the  error,  although  it 
be  not  assigned.  If  there  be  error  in  such  matters  as  are  not 
necessarily  of  the  record,  it  cannot  see  and  correct  the  same, 
unless  and  until  it  shall  be  assigned.  Hence  Chief  Justice 
RuFFiN  said  in  Gant  v.  Hinisucker^  12  Ired.,  254 :  "  But 
though  that  be  the  opinion  of  the  Court,  it  is  not  now  open 
to  the  plaintiff  to  complain  of  that  error,  because  he  took  no 
exception  to  it  on  the  trial.  For  the  best  reasons  it  is  en- 
tirely settled,  that  the  Court  can  take  no  notice  of  an  error 
not  apparent  in  the  record,  that  is,  in  the  pleadings,  verdict, 
or  judgment,  unless  the  appellant  excepted  to  it  at  the  trial. 
Besides  the  presumption,  that  every  thing  was  done  right 
until  the  contrary  be  alleged,  there  is  another,  that,  for  pur- 
poses of  his  own,  the  party  assented  to  or  acquiesced  in  every 
opinion  of  the  Court  to  which  he  did  not  at  the  time  except." 
King  v.  Kingy  4  Dev.  &  Bat.,  164, 

Error,  as  has  been  decided  in  many  cases,  must  be  assigned 
in  the  case  stated,  or  settled  on  appeal,  or  in  the  record  of 
the  cause,  or   proceedings  in  the  action,  unless  the  errror 
is  apparent  in  the  essential  parts  of  the  record,  as  pointed 
out  above. 

The  counsel  of  the  appellant  cited  State  v.  Reynolds,  95 
N.  C,  GIG,  as  a  case  in  which  no  error  was  assigned  as  to 
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the  instmctioDS  given  by  the  Court  to  the  jury,  but  neverthe- 
less, this  Court  examined  the  instructions  sent  up,  and  discov- 
wed  and  corrected  error  therein.  The  report  of  the  case  in 
this  respect  is  misleading.  It  is  said  in  the  report,  that 
*^  the  case  on  appeal  did  not  show  that  any  exception  was 
made  to  the  charge  below."  This  is  a  mistake.  On  refer- 
mce  to  the  record,  we  find  that  Justice  Ashe,  who  delivered 
the  opinion,  did  not  say,  in  his  statement  of  the  case,  that 
error  was  not  assigned,  and  it  also  appears  that  exception  to 
the  charge  was  expressly  taken. 

In  this  case,  error  in  the  record  is  not  apparent,  nor  is 
error  assigned  in  the  record,  or  in  a  case  stated  or  settled  on 
appeal.     The  judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 


J.  N.  DORSET  and  others  v.  NANCY  B.  MOORE,  H.  C.  BENNETT 

and  others. 

Life  Estate — Waste. 

1.  While  a  life-tenant  of  forest  lands  may  cut  sufficient  timber  for  lire- 

wood,  fences,  repairs  of  buildings  and  erection  of  such  as  are  rea- 
sonably needed  on  the  land  or  plantation,  it  is  waste  to  cut  timber 
merely  for  sale. 

2.  One  who  purchases  timber  trees  from  a  life-tenant,  and  severs  them 

from  the  land,  is  liable  to  the  reversioner  for  the  value  of  the  tim- 
ber severed,  or  for  the  damage  thereby  done  the  inheritance. 

3.  The  fact  that  a  purchaser  of  timber  trees  from  a  life-tenant  has  paid 

the  life-tenant  for  them,  is  no  defence  to  an  action  brought  against 
him  by  the  reversioner,  for  the  waste  committed  in  severing  the 
trees  from  the  land. 

Civil  action,  tried  before  Boykin,  J.,  at  Fall  Term,  1887, 
of  Burke  Superior  Court. 
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It  appears  that  Babel  Moore  died  in  the  County  of  Burke 
in  1874,  leaving  a  last  will  and  testament,  which  was  duly 
proven,  by  which  he  devised  to  his  surviving  widow,  Nancy 
B.  Moore,  all  his  real  estate — the  land  described  in  the  com- 
plaint— for  her  life  or  widowhood,  and  then  to  the  plaintiffs, 
except  the  husband  plaintiff,  in  fee. 

This  action  was  brought  by  the  plaintiffs,  as  the  owners 
of  the  fee  simple  estate  in  the  lands,  subject  to  the  life  estate, 
to  recover  damages  for  alleged  waste  by  the  life-tenant  and 
the  other  defendants,  and  for  general  relief,  &c.  ^The  follow- 
ing is  a  copy  of  the  case  settled  upon  appeal : 

"The  plaintiffs  allege  in  their  complaint,  that  the  defendant 
Nancy  B.  Moore  was  the  owner  of  a  life  estate  in  the  lands  de- 
scribed  in  the  complaint,  and  was  in  the  possession  thereof  at 
the  commencement  of  this  action.  They  further  allege,  that 
said  defendant  has  forfeited  her  said  estate,  by  reason  of  waste 
committed  by  her  in  selling  valuable  timber  thereon  to  de- 
fendant Bennett,  and  in  permitting  him  to  erect  and  operate 
a  saw-mill  thereon,  and  in  allowing  her  agent,  the  defendant 
Gaither  Conly,  to  cut  and  remove  large  numbers  of  cross- 
ties  therefrom.  It  appears  in  the  complaint,  that  the  de- 
fendant H.  C.  Bennett  and  defendant  Nancy  B.  Moore,  the 
life- tenant  as  aforesaid,  had  entered  into  a  contract,  whereby 
the  purchaser,  said  Bennett,  was  permitted  by  the  life-tenant 
to  cut  and  remove  said  timber,  and  to  erect  and  operate  said 
mill.  They  demand  damages  against  the  defendants,  and 
ask  that  they  be  restrained  from  committing  further  waste. 

The  defendants  Bennett  and  Conly  allege  in  their  answer, 
that  they  committed  the  acts  complained  of  under  a  contract 
with  the  said  life-tenant,  as  appears  likewise  in  the  com- 
plaint, and  declare  that  they  have  satisfied  her.  At  the  be- 
ginning of  the  trial,  the  death  of  the  life-tenant  Nancy  B. 
Moore,  since  the  last  continuance,  was  suggested,  whereupon 
the  plaintiffs  entered  a  nol  pros,  as  to  her.  The  Court  was  of 
opinion  that  the  plaintiffs  were  not  entitled  to  recover  upon 
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the  pleadings  and  admissions,  because  the  life-tenant  was 
dead,  and  no  personal  representative  appeared  in  her  behalf 
in  the  cause,  and  that,  therefore,  as  to  her  employee  Conly,  no 
damages  could  be  recovered,  it  being  admitted  in  the  com- 
plaint that  said  life-tenant,  by  and  through  said  Gaither 
C  only,  was  engaged  in  cutting  and  hauling  away  cross-ties,. 
timber,  &c.  As  to  defendant  H.  V.  Bennett,  it  being  alleged 
in  the  complaint,  that  he  had  cut  and  removed  said  timber, 
and  erected  and  operated  said  mill,  by  virtue  of  a  contract 
with  the  life-tenant,  it  was  held  by  the  Court,  that  plaintiffs 
could  not  recover  damages  therefor  in  this  action  against 
him.  The  Court  did  not  pass  upon  the  right  of  plaintiffs- 
with  reference  to  the  other  defendants,  further  time  being 
granted  to  make  service,  &c.  The  plaintiffs  asked  the  Court 
to  sign  judgment,  perpetually  enjoining  Bennett  and  the 
other  defendants  from  committing  waste  on  said  land,  and 
taxing  the  defendant  rvith  the  cost  of  the  injunction.  The  Court 
refused,  inasmuch  that  it  appears  from  the  restraining:  order 
of  his  Honor,  Judge  MacRae,  that  the  defendant  Nancy  B. 
Moore,  Gaither  Conly  and  Thomas  Conly,  and  their  agents, 
\>e  restrained  from  committing  waste,  &c.  The  defendant 
Bennett  was  not  restrained,  and  it  was  upon  this  order  that 
the  motion  was  made  by  the  plaintiffs.  Plaintiffs  excepted  ; 
there  was  judgment  for  the  defendants  Bennett  and  Conly.'' 
The  Court  gave  judgment,  whereof  the  following  is  a  copy : 
*'This  action  having  been  brought  to  trial  by  the  Court, 
and  it  appearing  that  the  plaintiffs  allege  a  contract  between 
the  defendant  Nancy  B.  Moore  and  Gaither  Conly  for  the 
sale  of  timber,  and  that  the  said  Nancv  B.  Moore  was  in 
possession  of  the  freehold,  and  the  said  Bennett  and  Gaither 
Conly  had  paid  said  Nancy  B.  Moore  in  full  under  said  con- 
tract, it  was  now,  on  motion,  adjudged  that  the  plaintiffs 
take  nothing  by  their  WTit  against  said  Bennett  and  Conly ; 
that  said  defendants  be  discharged  and  go  hence  without 
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day ;  that  they  recover  their  cost  of  suit,  to  be  taxed  by  the 
Clerk." 

From  this  judgment  the  plaintiffs  appealed  to  this  Court. 

Mr.  C.  M.  BiisbeCy  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Merrimon,  J.,  (after  stating  the  facts).  As  to  forest  lands 
and  timber  trees  thereon,  generally,  the  life-tenant  may,  if 
need  be,  clear  tillable  land,  to  be  cultivated  for  the  necessary 
support  of  himself  and  his  family,  and  this  he  may  do 
although  the  ordinary  forest  timber  be  destroyed  in  the 
course  of  clearing  the  land.  He  may  also  cut  and  use  tim- 
ber appropriate  for  necessary  fuel,  for  repairing  fences,  for 
making  such  as  are  necessary — for  repairing  houses  and 
building  such  as  are  reasonably  needed  on  the  land  or  plan- 
tation. But  it  is  waste  to  cut  timber  from  the  land  merely 
for  sale — to  sell  the  timber  trees  and  allow  them  to  be  cut 
down  and  manufactured  into  lumber  for  market — because 
this  would  impair  the  substance  of  the  inheritance — it  would 
take  from  the  land  that  which  is  not  incident  to  the  life  es- 
tate and  the  just  enjoyment  of  it  consistently  with  the  estate 
and  rights  of  the  remaindermen  or  reversioners.  The  law 
intends  that  the  life-tenant  shall  enjoy  his  estate  in  such 
reasonable  way,  as  that  the  land  shall  pass  to  the  reversioner, 
as  nearly  as  practicable,  unimpaired  as  to  its  natural  capaci- 
ties and  the  impovements  upon  it.  Ballentine  v.  Poyner^  2 
Hay.,  2G8  (110);  ChurchiU  v.  Speight's  Executors,  Ibid.,  515 
<338);  Ward  v.  Sheppard,  Ibid.,  461  (283);  Shi7ie  v.  Wilcox, 
1  D.  it  B.  Eq.,  031 ;  Davis  v.  Gilliavi,  5  Ired.  Eq.,  308;  PoUer 
v.  Mardre,  74  N.  C,  36. 

Accepting  the  facts  as  alleged  in  the  complaint,  and  admit- 
ted in  the  answer  to  be  true,  the  life-tenant,  in  this  case,  clearly 
•committed  waste.  She  sold  from  the  land,  for  the  purpose 
of  gain,  large  numbers  of  **  cross-ties,"  and  much  timber — 
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to  one  of  the  defendants,  who  erected  a  saw-mill  on  the  land 
and  sawed  the  timber  into  lumber  for  market.  All  this,  the 
life-tenant  had  no  right  to  do.  Plainly,  she  committed  waste. 
She,  it  appears,  died  pending  the  action,  and  thus  passed  out 
of  it,  and  it  has  not  been  revived  against  her  personal  rep- 
resentative— indeed,  the  action  as  to  her  is  abandoned. 

The  appellees  admit  that  they  cut  down  and  took  the 
timber  from  the  land,  substantially,  as  alleged  in  the  com- 
plaint, but  they  seek  to  justify  these  "acts  coi^plained  of 
under  a  contract  with  the  life-tenant  *  *  *  and  declare 
they  have  satisfied  her."  But  they  cannot  thus  excuse  or 
justify  their  acts  as  to  the  plaintiffs.  The  life-tenant  could 
not,  by  contract  or  otherwise,  authorize  them  to  cut  down 
and  remove  the  timber  for  any  purpose ;  she  had  neither 
right  nor  authority  to  do  so,  and  the  fact  that  they  "satisfied 
her,''  cannot  alter  the  case.  She  could  not  authorize  them 
to  do  what  she  could  not  lawfully  do  herself.  They  cut 
down  the  timber  in  their  own  wrong,  and  thus  a  cause  of 
action  arose  in  favor  of  the  plaintiffs  against  them.  Their 
acts  were  an  injury  to  the  inheritance — indeed,  trees,  as  soon 
as  thej'  were  cut  down,  became  the  personal  property  of  the 
plaintiff,  and  they  could  have  maintained  an  action  to  re- 
cover the  same.  They  might  have  sued  for  and  recovered 
the  value  of  the  timber  severed  from  the  land ;  or  they  may 
maintain  their  action  for  the  injury  to  the  inheritance,  and 
this  seems  to  be  the  scope  and  purpose  of  the  present  action, 
which,  under  the  system  of  civil  procedure  that  lately  pre- 
vailed in  this  State,  would  be  designated  as  an  action  on  the 
case,  in  the  nature  of  waste,  Williams  v.  Lanier^  Bush.,  30 ; 
Dozier  v.  Gregory,  1  Jones,  100;  Bennett  v.  Thompson,  6  Id., 
210 :  Burnett  v.  Thompson,  7  Id.,  486 ;  Potter  v.  Mardre, 
supra ;  Elliott  v.  Smith,  2  New  Hampshire  Rep.,  430 ;  Close 
V.  HazeUon,  Id.,  175;  6  Wait's  Ac.  &  Def.,  253. 

The  judgment,  it  seems,  is  founded  upon  the  supposition, 
that  the  contract  between  the  life-tenant  in  possession  and 
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the  appellees,  purporting  to  give  them  the  right  to  cut  and 
remove  the  timber,  had  the  legal  effect  to  exempt  them  from 
liability  to  the  plaintiffs  on  such  account.  This  was  a  mis- 
apprehension of  the  law  applicable.  Upon  the  pleadings, 
the  Court  should  have  given  judgment  for  the  plaintiffs, 
directing  an'inquiry  as  to  the  damnges. 

There  is  error.  The  judgment  must  be  reversed,  and 
further  proceedings  had  in  the  action  according  to  law.  To 
that  end,  let  this  opinion  be  certified  to  the  Superior  Court. 

It  is  so  ordered. 

Error.  Reversed. 


C.  A.  MULL  and  others  v.  P.  J.  WALKER  and  others. 

Step-father — Parent  and  Child — Execxdors  and  Administrators — 
Statute  of  Presumptions — Pleading — Counterclaim — Va- 
riance. 

1.  Plain tififs  sued  the  defendant,  who  was  their  step-father,  and  admin- 
istrator of  their  deceased  father,  for  their  distributive  shares  in 
their  father's  estate.  The  defendant  set  up  as  a  counter-claim  the 
money  expended  by  him  in  the  necessary  support  of  plaintiffs 
during  their  minority,  and  while  they  lived  with  him  as  part  of 
his  family:  Held,  (1)  that  as  plaintiffs'  demand  ^as  against  the 
defendant  personally,  for  an  estate  wasted  and  misapplied,  there 
was  no  want  of  mutuality  in  defendant's  demand  for  reduction 
of  plaintiffs'  claim,  although  it  was  not  strictly  a  counter-claim; 
(2)  that  as  the  parties  in  this  case  constituted  one  family  and  were 
provided  for  in  common,  and  it  did  not  appear  that  the  defendant 
step-father  had  not  means  of  his  own,  sufficient  for  the  support  of 
the  plaintiffs,  plaintiffs  incurred  no  liability  to  defendant,  upon 
an  implied  contract,  for  their  support  and  maintenance. 

2.  If  a  step-father,  or  father,  has  not  means  of  his  own  sufficient  for  the 
support  of  his  step-children  or  children,  he  may  retain  the  interest 
on  funds  in  his  hands  belonging  to  them  and  expend  it  in  their 
necessary  support.  Such  expenditure  will  be  allowed  him  as  a 
lawful  disbursement. 
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1  The  statute,  Bev.  Ckxie,  ch.  65,  §§  18.  19,  was  enacted  to  quiet  contro- 
▼enies  and  prevent  the  presentation  of  stale  demands,  and  con- 
tains no  saving  clause  or  exception  in  favor  of  infants  or  femes 
covcrtm 

i.  Where  a  defendant,  sued  for  an  account,  sets  up,  in  his  answer,  mat- 
ter in  bar  of  an  account,  but  also  demands  a  reference  and  ac- 
count, the  demand  for  the  account  will  not  be  construed  as  a 
waiver  of  the  other  defences,  but  must  be  understood  as  contin- 
gent upon  the  failure  of  the  other  defences.  Therefore  such  a 
demand  in  answer  is  not  a  variance. 

Civil  action,  tried  at  the  Fall  Term,  1887,  of  the  Supe- 
rior Court  of  BuRKK  County,  before  BoykiUy  J.,  and  a  jury. 

The  defendant  P.  J.  Walker,  individually,  and  as  admin- 
istrator of  Job  Hicks,  appealed. 

The  facts  appear  in  the  opinion. 

Mr.  S.  J.  Arwin,  for  the  plaintiffs. 
Mr.  E.  C.  Smithy  for  the  defendant. 

Smith,  C.  J.  The  case  made  in  the  complaint,  is  this : 
One  Job  Hicks,  the  first  husband  of  the  defendant  Eliza, 
removed  in  1851,  without  his  family,  to  California,  and  soon 
tfter  died.  Administration  on  his  estate  was,  on  November 
24th,  1853,  committed  to  the  defendant,  Peter  J.  Walker, 
with  whom  his  surviving  widow  had  intermarried,  and  took 
possession  of  the  intestate's  personal  estate. 

The  present  action,  begun  on  May  21st,  1886,  is  prosecu- 
ted by  the  intestate's  two  surviving  daughters,  Mary  Jane 
and  Martha,  with  their  husbands,  A.  J.  Cooper,  the  husband 
of  a  deceased  daughter,  and  their  infant  children,  against 
the  defendant  Peter  J.  Walker  and  wife,  and  Joseph  Brittain, 
to  recover  judgment  for  their  distributive  shares,  and  to  pur- 
sue a  part  of  the  trust  fund  alleged  to  have  been  invested  in 
a  tract  of  land  sold  to  said  Peter  by  the  last  named  defend- 
ant, the  title  to  which  he  retains,  and  subject  the  land  to  their 
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claim,  as  well  as  the  rents  and  profits  derived  by  the  admin- 
istrator therefrom. 

The  complaint  further  alleges  that  the  infant  daughters 
all  married  while  under  age. 

The  answer  admits  the  allegations  of  the  complaint  in  re- 
gard to  the  death  of  the  said  Job  Hicks,  and  the  issue  of  let- 
ters of  administration  to  him,  as  well  as  his  taking  posses- 
sion of  the  personal  property,  but  alleges  that  he  has  used 
the  same,  and  more,  in  the  support  of  the  children,  while 
living  with  him  before  marriage,  to-wit:  for  the  several  pe- 
riods of  15,  14,  and  8  years,  and  denies  the  purchase  and 
payment  of  the  land  to  have  been  made  with  the  moneys  or 
funds  of  the  trust  estate. 

It  moreover  sets  up  the  defence  of  the  statute  of  limitations, 
and  the  lapse  of  the  long  period  of  time  since  the  issue  of 
letters  of  administration,  as  a  bar  to  the  relief  asked. 

The  defendant  Joseph  Brittain  admits  his  sale  of  the  land 
and  reception  of  full  payment,  and  submits  to  make  title  to 
whomsoever  the  Court  may  direct. 

There  was  a  replication,  denying  the  debt  denominated 
a  counter-claim,  its  validity,  as  such,  in  the  present  suit,  and 
interposing  the  statutory  bar,  if  it  ever  existed. 

At  March  term,  1887,  of  Burke  Superior  Court,  a  "  restrain- 
ing order,"  the  terms  of  which  are  not  set  out  in  the  record, 
was  issued,  and  the  cause  tried  at  the  next  term,  before  a 
jury,  upon  issues,  in  which  they  find,  that  the  infant  daughters 
of  the  intestate  each  married  before  attaining  their  majority, 
and  that  the  land  in  dispute  was  not  bought  with  money  be- 
longing to  the  estate  of  the  intestate :  and  thereupon  judgment 
was  rendered  against  the  defendant  Peter  Walker  for  the  sum 
admitted,  in  his  inventory,  filed  on  February  22, 1855,  to  be 
the  value  of  the  personal  estate,  reduced  by  debts  paid  and 
commissions,  and  mentioned  in  the  judgment;  from  which 
the  defendant  appeals. 
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After  the  empaneling  of  the  jury,  and  the  reading  of 
the  pleadings,  the  Court  expressed,  or,  as  the  case  states,  in- 
timated an  opinion,  against  the  counter-claim,  as  it  is  called, 
on  the  two-fold  ground,  that  it  is  personal  to  the  defendant, 
while  the  action  is  against  him  in  his  capacity  as  adminhtra- 
i€fr,  and  that  the  law  raised  no  contract,  on  account  of  the  re- 
lations of  the  parties,  of  indebtedness  on  the  part  of  the  in- 
fant distributees  to  pay  expenses  incurred  in  their  support 
while  members  of  the  family.  Without  exception  thereto, 
bat  in  consequence  of  this  intimation  of  intended  ruling,  no 
evidence  in  support  of  this  part  of  the  defence  was  offered. 

The  defendant  insisted  upon  the  statutory  bar  and  the 
presumption,  arising  from  the  lapse  of  time,  of  payment  or 
abandonment  of  the  present  demand,  and  further,  that  the 
action  would  not  lie  until  "  the  filing  of  a  linal  account.'^ 
The  Court  ruled  against  the  defence  under  the  statute  and 
refused  the  motion  to  dismiss  the  action  on  account  of  the 
delay  in  bringing  the  suit.  These  rulings  are  involved  in 
the  appeal  and  are  to  be  here  reviewed  and  the  law  declared. 

If  the  refusal  to  entertain  the  demand  for  a  reduction  of 
the  plaintiffs*  claim  by  the  sums  expended  in  their  necessary 
support,  out  of  their  or  his  own  funds,  not  strictly  a  counter- 
claim, but  a  diminution  of  the  defendants'  liability,  had  no 
other  support  than  the  first  reason  assigned  for  its  rejection, 
we  should  be  reluctant,  if  we  did  not  refuse,  to  give  our  sanc- 
tion to  the  ruling. 

There  is  no  want  of  mutuality  in  the  relation  of  the  claim. 
The  plaintiffs'  demand  is  against  the  defendant  personally, 
for  an  estate  wasted  and  misapplied  by  his  individual  con- 
duct, and  the  execution  upon  the  judgment  would  run 
against  his  own  property  only.  Where  the  judgment  and 
execution  are  against  him  upon  a  liability  incurred  by  the 
intestate  (or  testator,  as  the  case  may  be),  it  is  against  him 
in  his  representative  capacity,  and  satisfaction  is  to  be  made 
out  of  the  goods  of  the  deceased. 
100—4 
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But  the  second  ground  assigned  for  disallowing  the  defence, 
in  the  form  in  which  it  was  presented  to  the  Court,  is  tenable 
And  quite  suflScient.  No  liability  is  incurred  upon  an  implied 
<;ontract,  where  the  parties,  as  in  this  case,  constitute  one 
family  and  are  provided  for  in  common.  Hussey  v.  Roun- 
ireey  Busb.,  110;  Dodson  v.  Mc Adams,  96  N.  C,  149;  Barnes 
V.  Ward,  Busb.  Eq.,  93. 

If,  however,  the  step-father,  or  even  the  father,  has  not 
means  of  his  own,  and  has  in  his  hands  funds  belonging  to 
them,  which  he  employs  in  their  necessary  maintenance, 
he  would  be  allowed  to  retain  so  much  as  does  not  exceed 
accruing  interest,  and  be  accountable  for  what  remains,  not 
as  a  contract,  but  as  a  lawful  disbursement. 

But  these  modifying  circumstances  are  not  suggested,  to 
exempt  the  claim  from  the  operation  of  the  rule,  that  ex- 
cludes the  inference  of  an  implied  contract,  which  would  be 
drawn  if  no  such  family  relations  existed.  Walker  v.  Orow- 
der,  2  Ired.  Eq.,  478. 

But  we  do  not  concur  in  the  opinion  and  consequent  rul- 
ing against  the  defence,  growing  out  of  the  long  lapse  of 
time  since  the  cause  of  action  existed  and  the  bringing  of 
the  suit. 

Letters  of  administration  issued  in  1853,  two  years  after 
which  the  administrator  could  have  been  called  to  an  ac- 
count and  settlement.  The  suit  was  not  brought  until  nearly 
thirty-one  years  had  passed,  and  if  the  time  during  which  all 
legal  and  statutory  presumptions  are  drawn  from  its  lapse 
be  deducted,  there  would  still  remain  about  22  years  of  inac- 
tion. The  statute  then  in  force,  Rev.  Code,  ch.  65,  §§  18  and  19, 
restricts  the  period  to  ten  years,  after  which  all  contracts,  un- 
recognized as  binding  during  the  intermediate  space,  are 
presumed  to  have  been  satisfied,  and  all  " equitable  inter- 
ests," after  "  the  right  of  action  shall  have  accrued  on  any 
equitable  interest  or  claim,"  are  presumed  to  have  been,  in 
like  manner,  paid  or  abandoned. 
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Now,  there  is  no  saving  clause  in  this  enactment,  made  to 
quiet  controversies,  and  prevent  the  presentation  of  stale  de- 
mands, or  exception  in  favor  of  infants  or  femes  covert^  and 
hence  the  cumulative  disabilities,  which  prevent  the  starting 
of  the  statute  limiting  the  time  in  which  other  actions  are 
to  be  brouglit,  have  no  application  here.  Hamlin  v.  Mebane^ 
1  Jones  Eq.,  18 ;  Hodges  v.  Council^  86  N.  C,  181 ;  Headen  v. 
Womack,  88  N  C,  468. 

The  answer  of  the  defendant  Walker,  whom  we  refer  to 
when  using  the  word,  inasmuch  as  he  is  the  only  contestant 
party,  itself  demands  a  reference  and  acccAint,  the  ordinary 
effect  of  a  judgment  for  which  concludes  all  defences  that 
are  made  to  the  defendant's  liability.  But  obviously  this 
consequence  cannot  be  ascribed  to  the  present  pleading,  con- 
sistent with  its  general  purpose  and  other  parts,  as  the  ob- 
jection to  the  action  is  made,  and  the  right  to  make  it  recog- 
nized and  acted  on  by  the  Court.  The  demand  for  the  ac- 
count must,  therefore,  be  understood  as  contingent  upon  the 
failure  of  the  defence  to  the  action,  when  it  might  become 
necessary.     This,  then,  is  not  a  variance. 

At  the  opening  of  the  cause,  the  appellee  moved  to  dis- 
miss the  appeal,  upon  the  alleged  insufficiency  of  the  papers 
to  warrant  it  in  forma  pauperis,  but  was  denied. 

There  is  error,  and  the  judgment  is  reversed,  and  the  Court 
below  will  proceed  to  dispose  of  the  case  in  accordance  with 
the  law,  as  declared  in  this  opinion. 

Error.  Reversed. 
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W.  SMITHDEAL,  surviving  partner,  &c.,  v.  JAS.  WILKERSON. 

Venxve,  or  Place  of  Trial — Claim  and  Delivery — Distress, 

The  words  *' distrained  for  any  cause^^'  (sec.  190,  (4)  of  The  Code), 
in  reference  to  the  place  of  trial  of  actions  for  the  recovery  of 
personal  property,  do  not  apply  to  the  seizure  by  the  Sheriff  in 
the  provisional  remedy  by  claim  and  delivery  ;  and  the  situation 
of  the  property  in  such  actions,  in  which  claim  and  delivery  is  re- 
sorted to,  doej  not  regulate  the  place  of  trial  of  the  actions. 

Civil  a<  tion,  for  the  recovery  of  personal  property,  heard 
before  (lark,  J.,  at  November  Term,  1887,  of  the  Superior 
Court  of  Rowan  County. 

The  plaintiff  alleges  that  he  is  the  surviving  partner  of 
Smithdeal  &  Ritchie,  and,  as  such,  is  the  owner,  and  entitled 
to  the  immediate  possession  of  the  horse  described  in  the 
complaint. 

The  plaintiff  is  a  resident  of  Rowan  County,  and  claims 
the  horse  by  virtue  of  a  chattel  mortgage,  executed  by  one 
Daniel  to  Smithdeal  &  Ritchie,  and  duly  registered  in  Ca- 
barrus County.  The  defendant  is  a  resident  of  Stanly  Count}', 
and  the  plaintiff  alleges  that  the  horse  is  wrongfully  de- 
tained by  him. 

At  the  same  time  that  the  summons  was  issued  to  the 
County  of  Stanly,  (November  3d,  1887),  the  plaintiff  filed  the 
necessary  affidavit,  &c.,  for  Claim  and  Delivery,  which  was 
issued,  and  under  which  the  horse  was  taken  by  the  Sheriff 
of  Stanly,  but,  the  defendant  giving  the  requisite  undertak- 
ing, the  horse  was  left  in  his  possession. 

At  the  return  term,  after  complaint  filed,  and  before 
answering,  and  before  the  time  to  file  an  answer  expired,  the 
defendant  made  a  motion,  in  writing,  for  a  change  of  venue 
from  the  County  of  Rowan  to  the  County  of  Stanly,  in  which 


FEBRUARY  TERM,  1888.  53 

_ 

SHTTHDEAL  V,  WiLKEBSON. 

the  defendant  resided,  and  in  which  the  horse,  the  subject 
of  the  action,  was,  when  the  summons  and  order  were  issued. 

"The  Court  (Clark,  J.)  being  of  opinion,  upon  a  proper 
construction  of  §  190,  subsec.  4,  of  The  Code,  that  the  plain- 
tiflF  can  bring  his  action  in  the  County  of  Rowan,  in  which 
the  plaintiff  resides,  the  motion  for  change  of  venue  was  de- 
nied." 

From  this  the  defendant  appealed. 

Mr.  Theo.  F.  Klviz,  for  the  plaintiff. 

Mr.  J.  M.  Brown  (by  brief),  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  The  defendant  insists 
that  the  action  should  have  been  brought  to  the  County  of 
Stanly,  in  which  the  defendant  resides,  and  where  the  horse, 
the  subject  of  the  action,  is.  He  says  it  is  governed  by  §  190, 
subsec.  4,  of  T?ie  Code,  which  provides,  that  actions  "for 
the  recovery  of  personal  property,  distrained  for  any  cause," 
must  be  "  tried  in  the  county  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated,"  and  that  the  place 
of  trial  should  be  changed,  as  provided  in  section  195,  of 
The  Code. 

This  depends  upon  the  construction  to  be  placed  upon  the 
words  "  distrained  for  any  causer 

It  is  said  by  Chief  Justice  Taylor,  in  Kitchen  v.  Tyscm,  3 
Murph.,  314,  "  It  is  a  rule,  that  when  a  statute  makes  use  of 
a  word,  the  meaning  of  which  was  well  ascertained  at  com- 
mon law,  the  word  will  be  understood  in  the  sense  it  was  at 
common  law."  The  same  rule  is  laid  down  in  Adams  v. 
Turreniine,  8  Ired.,  150. 

The  word  "  distrained,"  used  in  The  Code,  must,  of  neces- 
sity, constitute  an  exception  to  this  general  rule.  The  old 
action  of  "  Distress,"  which  Blackstone  says  was  of  "  great 
use  and  consequence,"  was  limited  to  the  distraining  cattle  or 
goods  for  "  non-payment  of  rent,  or  other  duties,  or  distrain- 
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ir^  another's  cattle,  damage  feasanC  This  old  remedy,  as 
was  said  by  Judge  Rodman  in  Harrison  v.  RickSy  71  N.  C,  7, 
quoting  Dalgleishv.  Grandy,  Conf.  R.,  22,  "  was  long  ago  held 
to  have  been  abolished  in  this  State."  The  word  "distraint" 
or  "  distrained,"  cannot  have  the  old  technical  common  law 
meaning,  in  the  legal  vocabulary  of  the  present  day;  with 
all  its  "use  and  consequence"  to  the  landlord  of  old,  and  all 
the  ancient  learning  incident  to  it,  we  now  have  no  practical 
concern.  But  conceding,  as  the  appellant  insists,  that  its 
common  law  meaning  no  longer  attaches,  we  are  unable  to 
see,  if  it  has  any  meaning,  how  it  can  help  the  defendant;  for 
the  property  in  question  was  not  "  distrained"  for  any  cause ; 
and,  to  adopt  the  construction  insisted  upon  by  him,  these 
words  must  be  treated  as  superfluous  and  unnecessary,  which 
is  not  permissible,  if  any  consistent  meaning  can  be  given  to 
them.  If  the  view  of  the  defendant  be  correct,  the  Legisla- 
ture would  have  simply  said,  "for  the  recovery  of  personal 
property,"  without  the  added  words,  which  limited,  and  were 
intended  to  limit  it,  to  property  "  distrained,"  that  is, "  seized," 
"  taken  and  lawfully  held,"  not  wrongfully,  but  by  some  rec- 
ognized legal  right.  We  think  this  is  made  clear  by  the  oath 
required  of  a  plaintiff  before  he  can  obtain  an  order  for  the 
delivery  of  personal  property.  He  is,  among  other  things, 
required  to  make  oath,  that  the  property  "  has  not  been  taken 
for  tax,  assessment,  or  fine,  pursuant  to  a  statute,  or  seized 
under  an  execution  or  attachment  against  the  property  of 
the  plaintiff,"  &c. 

There  is  another  view,  fatal  to  the  appellant's  contention. 
Claim  and  delivery  is  not  a  substantive  action^  but  is  only 
provisional  and  ancillary  to  the  action  for  the  recovery  of 
personal  propertj',  where  the  plaintiff  seeks  to  get  possession 
of  the  property,  pending  the  action,  and  in  this  respect  it  is 
not  unlike  the  old  action  of  Replevin,  which  would  not  lie 
against  an  officer  who  had  seized  property  under  legal  pro- 
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cess,  or  "  against  persons  holding  the  same  in  custody  of  the 
law/' 

The  plaintiff  is  not  obliged,  when  he  brings  an  action  for 
the  recovery  of  personal  property,  to  make  the  affidavit  and 
give  the  undertaking  required  for  Claim  and  Delivery.  The 
latter  is  only  ancillary,  and  if  he  does  not  give  such  under- 
taking, the  judgment,  if  he  recover,  as  in  the  old  action  of 
Detinue,  is  for  the  possession  of  the  property,  or  for  its  value, 
and  damages  for  its  detention.     Jarman  v.  Wardj  67  N.  C,  32. 

It  may  be  that  great  inconvenience  and  difficulty  may 
sometimes  arise,  in  the  enforcement  of  the  ancillary  remedy 
(tf  Claim  and  Delivery,  when  the  plaintiff  resides  in  a  county 
at  a  great  distance  from  that  in  which  the  defendant,  from 
whose  possession  the  property  is  taken,  resides ;  but  this  can- 
not affect  the  clear  meaning  of  the  statute,  which  allows  ac- 
tions for  the  recovery  of  personal  property  (unless  "  distrained 
for  any  cause'*)  to  "  be  tried  in  the  county  in  which  the  plain- 
tiffs, or  the  defendants,  or  any  of  them,  shall  reside  at  the 
commencement  of  the  action." 

Before  the  present  system,  (Revised  Code,  Chap.  31,  §37, 
and  Chap.  98,)  a  plaintiff  residing  in  the  county  of  Cherokee 
might  bring  his  action  of  Replevin  to  the  Supei'ior  Court  of 
that  county,  against  a  defendant,  wrongfully  in  possession  of 
his  property,  residing  in  the  County  of  Currituck.  We  think 
the  law  is  plain,  and  the  difficulties  or  inconvenience  that 
mav  result,  are  not  for  our  consideration. 

There  is  no  error.  Affirmed. 
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JOS.  DOBSON  and  others  v.  ROXANNA  SIMONTON,  Executrix,  and 

others. 

Res  Judicata — Judgments  of  the  Supreme  Court 

1.  When  this  Court  announces  its  decision,  that  there  is  no  error  in  the 

judgment  rendered  in  the  Court  below,  that  Court  has  no  rijz^ht  or 
power  to  modify  the  judgment  in  any  respect.  The  judgment 
cannot  be  modified  except  by  a  direct  proceeding,  alleging  fraud, 
mistake,  imposition,  &c.  This  rule  holds  and  applies  also  to  an 
adjudication  upon  an  interlocutory  order  reviewed  on  appeal. 

2.  The  Superior  Cour^has  no  right  to  disturb  a  judgment  which  has 

been  affirmed  by  the  Supreme  Court,  no  matter  how  unjust  the 
ruling  might  be,  if  it  were  an  open  question. 

Civil  action,  heard  by  Gilmer,  J.,  at  May  Term,  1887,  of 
Iredell  Superior  Court. 

T.  (\  Hauser's  executors,  who  were  plaintiffs,  appealed. 
The  facts  appear  in  the  opinion  of  the  Court. 

Mr,  J.  B,  Batchelor,  for  the  plaintiffs. 

Messrs,  D,  M,  Furches  and   B,  F,  Lang,  for  the  defendants. 

Smith,  C.  J.  T.  C.  Hauser  deposited  moneys  in  the  Bank 
of  Statesville,  which,  with  interest  computed  to  December 
13th,  1880,  the  rest  fixed  in  the  referee's  report,  at  which  the 
value  of  all  the  creditors*  claims  is  ascertained,  amounts  to 
$3,125.27.  Of  this  sum,. he  had  sued  and  recovered  from 
Samuel  McD.  Tate,  two  thousand  and  five  hundred  dollars, 
the  facts  connected  with  which,  forming  the  basis  of  his 
demand,  and  set  out  in  the  case  on  appeal,  are  reported  in 
85  N.  C,  81.  The  judgment  has  been  paid  in  full.  In  the 
distribution  of  the  assets  of  the  insolvent  Bank  among  the 
creditors  in  the  present  action,  Hauser  proved  his  whole 
claim,  as  if  none  of  it  had  been  paid,  and  claimed  a  pro  rata 
share  of  the  fund,  estimated  upon  his  entire  and  undimin- 
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ished  debt  against  the  bank,  and  it  was  allowed  by  the  refe- 
ree. The  ruling,  upon  exceptions,  was  so  far  corrected  by 
the  Court  as  to  allow  a  pro  rata  division  upon  the  whole 
deposit,  except  that  when  the  deficiency,  that  is  the  differ- 
enoe  between  the  sum  recovered  from  Tate  and  the  proved 
demand,  was  made  up,  and  the  whole  demand  thus  satisfied, 
Hauser  should  receive  no  more.  Tate  does  not,  himself, 
prefer  any  claim  on  the  fund.  From  this  ruling,  Hauser 
appealed,  while  none  others  did,  and  the  appeal  was  disposed 
of  by  affirming  the  judgment.  See  case  reported  in  95  N. 
C,  312. 

The  concluding  sentence,  in  the  opinion,  declares,  that, 
"there  is  no  error  in  the  order  appealed  from,  of  which  the 
appellant  can  complain"  very  distinctly  intimating  that  if 
there  were  error  in  the  ruling,  it  was  in  allowing  the  appel- 
lant to  share  in  the  apportionment  upon  any  larger  sum 
than  the  excess  of  his  demand  over  what  he  had  collected. 
Upon  the  resumption  of  the  case  in  the  Court  below,  the 
Judge  directed  the  receiver  to  pay  over  to  the  executors, 
who,  after  the  death  of  Hauser,  had  assumed  the  administra- 
tion of  his  personal  estate  and  been  made  parties  in  his 
place,  "the pro  rata  per  cent,  on  the  sum  of  $617.36,  as  has 
been,  or  shall  be  hereafter,  paid  to  the  other  creditors  of  the 
bank,  who  have  proven  their  claims,  and  which  have  been 
passed  on  and  allowed  by  the  Court.  That  30  per  cent,  upon 
this  amount  shall  be  paid  to  the  executors  of  said  Hauser 
before  the  creditors,  who  have  heretofore  received  that 
amount,  shall  receive  any  more." 

The  previous  adjudication  determined  the  sum  which  was 
to  share  with  the  other  proved  claims,  and  this  was  not  un- 
settled by  the  appeal,  but  the  judgment  in  this  respect  re- 
mained in  force,  the  distribution  being  arrested  when  the 
debt  was  paid  in  full,  so  that  there  should  be  no  overlapping 
beyond. 
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In  Calvert  v.  Peebles,  82  N.  C,  334,  it  is  declared,  that  when 
this  Court  announces,  by  its  decision,  that  there  is  no  error 
in  the  judgment  in  the  Court  below,  that  Court  has  no  right 
or  power  to  modify  that  judgment  in  any  respect,  and  that 
this  can  be  done  only  by  a  direct  proceeding,  alleging  fraud, 
mistake,  imposition,  &c.  This  is  not  less  true  of  an  adjudi- 
cation upon  the  matter  of  an  interlocutory  order,  reviewed 
on  appeal. 

This  is  held  in  Mabry  v.  Heiiri/y  83  N.  C,  298;  again,  in 
Wilsoyi  V.  LinebergeTy  82  N.  C,  412,  a  demurrer  was  inter- 
posed by  the  defendant  and  overruled,  and  an  appeal  en- 
tered but  not  prosecuted.  At  a  subsequent  term,  a  motion 
was  made  to  dismiss  the  action,  and  it  was  decided  that  the 
subject-matter  was  res  adjudicata,  and  the  motion  denied. 

The  Court,  therefore,  had  no  right  to  disturb  the  affirmed 
judgment  in  this  particular,  however  unjust  the  ruling 
might  be,  if  it  were,  as  it  is  not,  an  open  question.  It  was 
error  to  do  so,  and,  in  reversing  this  action,  the  cause  must 
proceed  to  a  final  determination,  according  to  the  ruling  upon 
the  former  appeal,  which  seems  to  have  been  misinterpreted 
by  the  Judge  in  the  Court  below. 

It  is  so  ordered. 

Error.  Reversed, 
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W.  H.  PHIFER,  Assignee,  v.  JNO.  R.  ERWIN,  Adm'r  of  Marshall  E. 

Alexander. 

Evidence — Fraud — Intent — Mortgage  of  Stock  of  Goods — Sale  ; 

what  constitutes. 

I.  Where  evidence  is  offered  of  an  act,  from  which  a  fraud  tnay  be  pre- 
stuned,  the  adverse  party  is  entitled  to  show  other  acts  and  declar- 
ations connected  therewith,  in  explanation. 

1  Where  a  witness,  on  his  examination  upon  a  second  trial,  gave  his 
opinion  that  the  value  of  the  property  in  controversy  was  greater 
than  the  amount  he  had  testified  to  on  a  former  trial :  Held,  that 
he  might  state  the  reasons  for  the  change,  by  way  of  explanation. 

1  In  questions  of  unlawful  intent,  when  the  facts  conclusively  show  an 
illegal  purpose,  and  the  party  intended  to  do  the  act,  from  which 
the  consequences  inevitably  flow,  he  is  held  to  intend  both,  and 
cannot  be  heard  to  the  contrary ;  but  when  the  act  and  the  in- 
tent must  be  alleged  and  proved,  as  distinct  facts,  the  inference 
of  an  illegal  intent  may  be  repelled  by  the  testimony  of  the  party, 
that  such  intent  was  not  entertained  by  him. 

i.  So  where  a  mortgagor  of  a  stock  of  goods  was  left  in  possession  of 
them,  to  dispose  of  them  to  the  best  advantage,  without  any  ar- 
rangement for  the  appropriation  of  the  moneys  received,  it  was 
competent  for  him  to  testify  that  he  had  no  intent,  in  making  the 
mortgage,  to  defraud  his  creditors. 

S.  One  taking,  by  assignment,  such  mortgage  and  a  note  secured  by  the 
same,  can  testify  in  his  own  behalf,  that  he  knew  nothing  of  any 
understanding  between  the  parties  to  the  mortgage,  that  the  mort- 
gagor was  to  remain  in  possession,  nor  of  any  purpose  on  the  part 
of  either  to  defraud  the  mortgagor's  creditors. 

$.  To  render  a  conveyance  fraudulent,  it  must  be  so  in  its  execution, 
and  a  fraudulent  use  of  the  property  afterwards  does  not  avoid  it, 
though  it  furnishes  strong  evidence  of  the  intent,  in  making  the 
conveyance,  from  which  the  jury  may  infer  fraud. 

7.  A  charge  to  the  jury,  that  when  one  mortgages  a  stock  of  goods  to 
secure  a  debt,  and  is  permitted  to  remain  in  possession  of  them,- 
to  use  them  as  his  own,  and  sell  and  replenish  the  stock,  and  deal 
with  them  as  in  ordinary  course  of  business  one  deals  with  his 
own  proi>erty,  the  transaction  is  fraudulent  and  void  as  to  credit- 
ors, without  referring  to  the  intent  with  which  the  deed  was  made, 
is  erroneous. 
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S.  Our  law  differs  from  the  civil  law,  which  requires  s,fixedprice  for  the 
purchase  to  constitute  a  sale ;  and  with  us  it  is  sufficient,  if  the 
price  is  left  to  be  fixed  afterwards,  by  reference  to  the  market 
value,  by  a  designated  person,  or  in  any  other  way  in  which  it 
may  be  ascertained  with  certainty,  especially  when  there  is  a  de- 
livery of  the  article. 

Civil  action,  tried  before  MacRae^  /.,  at  Fall  Term,  1887, 
of  the  Superior  Court  of  Mecklenburg. 

On  the  25th  day  of  December,  1882,  W.  H.  D.  Wager 
bought  a  stock  of  goods  from  M.  E.  Crowell,  for  which  he 
^ave  his  note  for  $1,910.18,  payable  on  the  20th  day  of  Feb- 
ruary following,  and  to  secure  the  same,  as  also  a  debt  of 
About  $800,  due  by  account,  reconveyed  the  same  by  deed 
of  mortgage  to  said  Crowell.  The  latter,  on  October  10th, 
1883,  assigned  the  debt  and  the  mortgage  security  to  the 
plaintiff. 

On  October  15th,  five  days  after  the  assignment,  certain 
creditors  of  Wager,  who  had  recovered  judgment  against 
him  in  a  Justice's  Court,  caused  the  same  to  be  docketed  in 
the  Superior  Court  of  Mecklenburg,  on  which  executions 
issued  to  Marshall  E.  Alexander,  Sheriff  of  that  county,  and 
he  seized  and  sold  the  goods  to  satisfy  said  debts.  To  recover 
damages  for  tlie  conversion,  the  present  action  was  begun 
and  prosecuted  to  final  judgment,  from  which  the  defendant 
appealed  to  this  Court,  and  it  was  reversed,  and  a  new  trial 
awarded.     Phifer  v.  Alexander,  97  N.  C,  335. 

The  Sheriff  having  since  died,  intestate,  the  present  de- 
fendant, Erwin,  has  become  a  party  to  the  action,  as  his  ad- 
ministrator, and  in  his  stead. 

At  Spring  Term,  1887,  of  said  Superior  Court,  the  CAUse 
was  again  tried  before  the  jury  upon  issues  which,  and  the 
responses  to  each,  are  as  follows: 

1.  Is  the  plaintiff  the  owner  of  the  property  described  in 
the  complaint?     Answer — Yes. 
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2.  Did  the  defendant's  intestate  seize  and  convert  it?  An- 
swer — Yes. 

3.  What  is  the  value  of  it  ?    Answer— $350. 

And  from  the  judgment  thereon,  the  defendant  again  ap- 
pealed. 

Mr.  a  W.  TUlett,  for  the  plaintiff. 
Mr.  Plait  D.  Walker^  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  case).  The  controversy  is 
confined  to  the  disputed  efficacy  of  the  mortgage  executed 
by  Wager  to  Crowell,  which  the  defendant  assails  as  fraudu- 
lent and  void,  as  to  the  executions  sued  out  against  the 
property  of  the  judgment  debtor,  in  which  inquiry  the  bona 
fides  of  the  assignment  does  not  enter,  as  there  is  no  judg- 
ment upon  any  indebtedness  of  Crowell,  the  assignor,  of 
which  his  creditors  alone  can  complain. 

The  only  question  arises,  under  the  first  issue,  as  to  the 
plaintiff's  title,  and  that  depends  on  the  validity  of  the  deed 
of  Wager.  Upon  the  former  hearing  in  this  Court,  when 
the  mortgage  was  not  copied  in  the  record,  as  it  is  not  now, 
though  referred  to  as  an  exhibit  in  the  case,  Merrimon,  J., 
speaking  for  the  Court,  and  referring  to  its  absence,  says, 
that,  "  so  far  as  appears  from  the  pleadings  and  the  evidence, 
it  is  not,  upon  its  face,  fraudulent,  and  the  jury  expressly 
find  that  it  was  not  made  with  the  actual  intent  of  the  par- 
tis to  it  to  defraud  the  creditors  of  the  mortgagor."  The 
remark  is  not  out  of  place  in  the  aspect  which  the  case,  upon 
the  evidence,  now  wears,  and  the  fraudulent  intent,  as  an  out- 
side but  coincident  fact,  must  be  found  by  the  jury,  to  ren- 
der the  mortgage  deed  void,  as  against  the  attacking  creditors 
of  the  mortgagor.  To  this  view  of  the  case,  we  confine  our 
examination  of  the  record  in  determining  the  appeal.  The 
exceptions  consist  of  two  classes — that  relating  to  evidence, 
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and  that  relating  to  the  instructions  asked  and  refused,  and 
those  given  to  the  jury. 

Exceptions  concerning  evidence: 

1.  Exception. — The  mortgagee,  Crowell,  testified,  that  the 
day  after  the  assignment,  the  plaintiff,  who  lived  at  Monroe, 
•came  to  Matthews,  where  witness  resided,  and  they  went  to 
the  store-house  of  Wager,  when  the  fact  of  the  assignment 
was  made  known  to  him,  and  the  plaintiff  took  possession 
of  the  goods,  and  locked  them  up,  and  that  some  of  the 
property  was  left  by  plaintiff  with  witness,  who  knew  more 
about  the  debtors  than  the  plaintiff;  but  he  "  was  not  au- 
thorized to  use  any  of  the  money." 

This  latter  remark  was  objected  to  but  allowed,  and  the 
exception  thereto  is  now  very  properly  withdrawn. 
'     The  witness  was  then  asked,  "  for  what  purpose  did  the 
plaintiff  leave  the  notes  with  you  ?" 

Objection  was  made  to  the  question,  and  to  the  answer  in 
response,  but  they  were  allowed,  and  the  witness  replied: 
"  From  the  fact  that  I  had  contracted  the  debts  with  the 
parties  and  was  acquainted  with  them,  and  better  able 
to  collect  than  the  plaintiff,"  who  left  nothing  with  the  wit- 
ness that  was  included  in  the  assignment,  except  the  evi- 
dences of  debt.  The  evidence  was  properly  admitted.  If 
the  inference  of  a  fraudulent  connivance  for  the  ease  of  the 
debtor.  Wager,  was  sought  to  be  drawn  from  the  fact  of 
the  property  being  placed  in  the  hands  of  the  witness,  it 
was  surely  competent  to  explain  the  transaction,  and  repel 
the  inference,  by  stating  the  other  facts,  of  which  the  under- 
standing of  the  parties,  if  not  expressed  in  terms,  constitutes 
a  part.  The  force  of  the  declaration  is  spent  in  removing 
an  injurious  imputation  upon  a  naked,  unexplained  fact, 
and  for  this  limited  purpose  (and  its  legal  effect  extends  no 
further)  the  statement  was  clearly  receivable. 

2.  The  next  exception  rests  upon  these  facts:  The  witness, 
from  his  experience  in  the  mercantile  business,  estimated 
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the  goods  to  be  worth  $550,  and,  upon  cross-examination, 
was  inquired  of,  if  he  had  not,  at  a  former  trial,  put  upon 
them  a  lower  valuation,  of  $400?  The  witness  replied  in  the 
affirmative^  adding,  that  from  what  he  saw  of  the  goods,  and 
information  received  since,  ho  had  given  the  higher  estimate, 
and  that  he  had  not,  when  his  first  opinion  was  expressed, 
examined  them  closely. 

Upon  his  examination  by  the  plaintiff,  he  said :  "  I  changed 
my  mind  as  to  the  value  of  the  property  from  what  I  heard 
the  other  witnesses  testify  at  that  trial,  after  my  examina- 
tion." 

To  this  testimony  objection  was  made,  and  overruled. 

We  are  unable  to  see  any  reason  for  excluding  the  evi- 
dence. It  was  explanatory  of  a  discrepancy  in  the  estimates ; 
and  certainly  a  witness,  who  hears  a  fuller  decription  of  the 
goods,  and  thus  has  information  of  their  condition  and  kind, 
may  change  his  mind  as  to  their  value ;  and  besides,  it  was 
competent  to  account  for  the  change  his  opinion  had  under- 
gone, and  his  reasons  for  it,  and  is  but  matter  going  to  his 
credit,  and  the  weight  due  to  his  opinion.  The  defendant 
examined  Wager  himself,  who,  in  describing  what  occurred 
at  the  time  when  the  plaintiff,  after  the  assignment,  came 
for  the  goods,  stated  that  he  said  to  the  plaintiff,  that  if  the 
latter  would  take  an  inventory,  and  give  witness  credit  for 
the  stock  in  hand,  and  the  book  accounts,  he  would  turn 
over  the  stock ;  that  no  agreement  was  made,  and  the  stock 
was  turned  over,  with  the  understanding  that  credit  should 
be  given  on  the  secured  debts  for  whatever  sum  might  be 
derived  from  sales  and  collections.  The  witness,  in  answer 
to  defendant's  inquiry,  "  How  did  you  turn  over  the  goods 
to  hita?"  replied:  "Of  course,  I  turned  them  over  to  him  as 
mortgagee." 

He  further  stated,  that  when  he  made  the  mortgage,  it  was 
understood  between  them,  that  witness  was  to  remain  in  pos- 
seasion  and  make  the  most  he  could  out  of  the  goods. 
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Upon  his  cross-examination,  the  witness  said  it  was  not 
understood  between  himself  and  Crowell  that  witness  was  to 
sell  the  goods  and  apply  the  proceeds  to  that  debt,  as  he  was 
expecting  at  that  time  to  get  between  five  and  ten  thousand 
dollars,  pension  money,  and  he  had  no  intention,  when  he 
made  the  mortgage,  to  defraud  his  creditors.  To  this  latter 
statement  objection  was  made,  and  overruled,  and  it  has 
been  earnestly  pressed  in  the  argument  here,  upon  the  au- 
thority of  rulings  in  this  Court,  which  affirm  the  general 
proposition,  that  acts  fraudulent  in  themselves,  as  tending 
to  hinder  or  obstruct  a  creditor  pursuing  his  legal  remedy, 
"  do  not  cease  to  be  such  because  the  fraud,  as  an  independ- 
ent fact,  was  not  then  in  the  mind."  Cheatham  v.  HawkinSy 
80  N.  C,  161;  Boone  v.  Hardie^  83  N.  C,  470;  same  case,  on 
second  appeal,  reported  in  87  N.  C,  72. 

The  contention  is,  of  course,  undeniable,  that  where  the 
necessary  consequences  of  an  act  are  to  defraud  a  creditor,  as 
by  securing  property  for  the  use  of  the  debtor,  and  if  upheld, 
to  place  it  beyond  the  reach  of  his  debts,  whether  patent 
upon  the  face  of  the  instrument  or  proved  aliunde,  the  fraud- 
ulent element  cannot  be  purged  by  a  disavowal  of  such  in- 
tent as  present  in  the  mind,  and  inducing  the  act. 

Here,  the  evidence  to  sustain  the  imputation  of  fraud,  is 
derived  from  the  mortgagor's  being  left  in  possession,  to" dis- 
pose of  the  goods  to  the  best  advantage,  and  the  absence  of 
any  positive  arrangement  for  the  appropriation  of  the 
moneys  received  by  sale,  and  because  the  debtor  expected 
to  discharge  the  secured  debts  out  of  other  funds  he  was 
looking  for.  Now,  these  facts  furnish  evidence  of  a  fraudu- 
lent purpose,  in  making  the  mortgage  to  secure  the  goods  for 
the  benefit  and  ease  of  the  debtor,  calling  for  repelling  proof 
to  the  contrary,  and  we  can  see  no  reason,  in  such  case,  for 
refusing  to  hear  the  mortgagor  disclaim  SMh  intent,  without 
which,  its  infectious  presence  in  the  transaction  might,  upon 
the  other  facts  accompanying,  have  been  inferred.    As,  ia 
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the  present  case,  the  intent  with  which  the  conveyance  is 
made,  is  not  an  irrebuttable  presumption,  but  must  so  exist 
in  the  act  of  making  the  mortgage,  to  render  it  void 
against  a  creditor,  it  is  competent  for  the  mortgagor  to  deny 
that  it  was  entertained. 

"The  test  of  the  admissibility  of  the  evidence  of  motive, 
or  intent,"  says  this  Court,  "is  the  materiality  of  the  motive 
or  intent  in  giving  character  to  the  act,  and  when  they  must, 
as  separate  elements,  co-exist  to  constitute  guilt,  or  produce  a 
legal  remdl.  When,  as  distinct  facts,  each  must  be  alleged  and 
proved,  the  inference  to  be  deduced  may  be  met  and  repelled 
by  the  direct  testimony  of  the  party  as  to  their  being  enter- 
tained by  him."  State  v.  King,  86  X.  C,  603,  citing  1  Whar. 
Ev.,  sec.  4>2. 

When  the  facts  show,  irresistibly,  the  illegal  purpose,  and 
the  part}'  intended   to  do  the  act  from  which   the  conse- 
qaences  inevitably  flow,  he  is  held  to  intend  both,  and  can-, 
not  be  heard  to  speak  to  the  contrary. 

The  plaintiff,  then,  on  his  own  behalf,  was  allowed,  after  ob- 
jection, to  state  that  he  knew  nothing  of  any  understanding 
between  the  parties  to  the  mortgage,  that  the  mortgagor  was 
to  remain  in  possession,  when  the  goods  were  delivered  to 
him,  nor  of  any  purpose  on  the  part  of  either  to  defraud  the 
mortgagor's  creditors. 

This  negative  testimony,  disconnecting  the  plaintiff  from 
any  previous  arrangements  between  them,  affecting  him  as 
a  purchaser,  without  notice,  and  for  a  valuable  considera- 
tion, was  competent  and  pertinent,  so  obviously  so  as  to  ren- 
der comment  and  the  citation  of  authoritv  needless;  and  we 
proceed  to  examine  the  instructions  asked. 

These  were  seventeen  in  number,  and  the  appellant  ad- 
mits that  those  numbered  4,  5,  11,  13  and  15,  are  substan- 
tially given,  while  the  plaintiff  insists  that  all  are  embodied 
therein,  except  such  as  are  numbered  1,  2,  3,  7,  8  and  10. 
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These  instructions  requested,  as  well  as  the  charge  given  in 
-extensOj  are  as  follows : 

1.  That  even  if  the  jury  should  find  the  facts  to  be  as 
«tated  by  the  plaintiff's  witnesses,  Phifer  and  Crowell,  as  to 
the  transaction  with  W.  H.  D.  Wager,  at  his  store,  on  the 
11th  of  October,  1883,  there  was  no  sale  to  the  plaintiff, 
and  no  title  passed  to  him  by  said  transaction,  but  the  goods 
still  belonged  to  Wager,  at  least  so  far  as  his  creditors  were 
concerned. 

2.  That  if  no  inventory  was  taken  of  the  goods,  and  there 
was  no  agreement  between  Wager  and  Phifer  as  to  the  value 
or  price,  then  there  was  no  sale  to  Phifer,  suflScient  to  pass 
the  title  and  right  of  the  possession  to  him,  and  certainly  not, 
as  against  the  creditors  of  Wager,  of  the  sheriff  who  seized 
them  under  executions  against  W^ager. 

3.  Even  if  the  jury  believe  the  testimony  of  Crowell  and 
Phifer,  no  title  or  right  of  possession  to  the  property  in  dis- 
pute passed  to  the  plaintiff  by  the  transaction  at  the  store  of 
Wager. 

4.  That  if,  under  the  instructions  of  the  Court,  the  jury 
shall  find  the  mortgage  of  Wager  to  Crowell  to  be  void,  and 
shall  further  find  that  the  goods  were  taken  bj^  Phifer  by 
virtue  of,  and  under  the  said  mortgage  and  assignment 
thereof  to  him,  or  that  the  goods  were  delivered  to  the  plain- 
tiff, as  the  assignee  of  the  mortgage,  and  not  simply  and 
solely  to  pay  the  debt,  without  regard  to  the  mortgage,  the 
plaintiff  cannot  recover,  provided  the  defendant's,  intestate 
seized  the  goods  under  judgments,  and  executions  issued 
thereon  against  Wager  for  his  debts,  as  testified  to. 

5.  That  if  Wager,  from  and  after  the  time  the  mortgage 
was  given  to  Crowell,  continued  in  possession  of  the  property 
mortgaged,  by  or  with  permission  or  consent  of  Crowell,  deal- 
ing with  and  selling  the  same  in  the  usual  course  of  busi- 
ness, and  appropriating  the  proceeds  to  his  own  use,  and 
with  the  understanding  and  agreement,  that  he  should  so 
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deal  with  them,  and  the  said  Wager  was  insolvent,  then  the 
mortgage,  as  to  his  creditors,  would  be  void. 

6.  That  if  the  jury  should  find  that  if,  at  the  time  Crowell 
made  the  assignment  to  the  plaintiff,  he  was  insolvent,  or 
had  no  other  property,  subject  to  the  payment  of  his  debts, 
bat  that  conveyed  in  the  assignment,  and  retained  possession 
of  any  of  the  property  with  Phifer's  consent,  and  in  pursu- 
ance of  a  prior  understanding  to  that  effect,  it  is  void,  and 
passed  no  title  or  right  of  possession  to  Phifer  to  the  debt  of 
Wager  due  Crowell,  and  the  mortgage  made  is  to  secure  it 
or  the  property  in  dispute. 

7.  That  there  is  a  presumption  of  law  that  Phifer  took  the 
goods  under  and  by  virtue  of  the  mortgage  from  Wager  to 
Crowell. 

8.  That  there  is  the  same  presumption  of  fact. 

9.  That  the  possession  of  Wager  of  the  goods  in  dispute  is 
constructive  notice  to  plaintiff  of  the  fraud. 

10.  That  if  the  property  in  dispute  was  placed  in  posses- 
sion of  the  plaintiff  as  a  pledge,  then  the  pledge  is  void  by 
reason  of  uncertainty,  no  time  being  fixed  for  the  disposses- 
fflon  of  the  property  pledged. 

11.  That  if,  at  the  time  the  mortgage  of  Wager  to  Crowell 
was  executed,  Wager  was  insolvent  and  indebted,  and  it  was 
understood  and  agreed  that  he,  Wager,  should  remain  in 
possession  of  the  property  and  use  it  as  his  own,  selling  it 
and  appropriating  the  proceeds  of  sales  to  his  own  use,  and 
Wager  did  remain  in  possession,  as  testified,  the  said  mort- 
gage was  fraudulent  and  void  as  to  the  creditors  of  Wager, 
and  the  defendant,  or  the  creditors  in  the  executions;  and  if 
the  jury  find  further  that  Phifer  took  the  goods  from  Wager 
as  mortgagee,  then  he  did  not  acquire  a  good  title,  as  against 
defendant's  intestate,  and  they  will  respond  to  the  first  issue, 
"  Xo.^' 

12.  That  if  it  was  understood  and  agreed  that  Crowell 
should  remain  in  possession  of  the  property  conveyed  by  the 
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assignment,  and  he  did  remain  in  possession,  and  Crowell 
was  insolvent  at  the  time  the  assignment  was  made,  the  as- 
signment would  be  void,  and  they  will  respond  to  the  first 
issue,  "  No." 

13.  That  if  it  was  agreed  that  Wager  should  deliver  and 
surrender,  and  Wager  did  deliver  and  surrender  the  prop- 
erty to  Phifer  under  the  mortgage,  because  of  Phifer's  right 
of  possession  as  mortgagee  and  the  power  of  sale  given  to 
him  (Phifer),  in  order  that  he  might  sell  and  discharge  the 
debt  to  the  value  of  the  goods,  the  jury  will  find  that  Wager 
delivered  the  goods  to  Phifer  as  mortgagee,  and  that  Phifer 
took  them  as  mortgagee. 

14.  That  if  Phifer  knew  of  the  contents  of  the  mortgage 
to  Crowell  at  the  time  he  took  his  assignment,  and  that 
Wager  was  in  possession  of  the  property,  using  it  as  his  own, 
and  that  Wager  was  insolvent,  the  law  raises  a  presumption 
that  he  had  notice  of  the  fraudulent  character  of  the  mort- 
gage, and  the  jury  will  find  that  he  had  such  notice,  if  they 
find  the  mortgage  was  fraudulent. 

15.  That  from  a  knowledge  of  the  facts  stated  in  the  last 
instruction,  the  law  raises  a  presumption,  that  Phifer  made 
due  inquiry  into  the  character  of  the  transaction,  and  had 
notice  of  such  facts  as  that  inquiry  would  have  disclosed. 

16.  That  the  registration  of  the  mortgage  to  Crowell  was 
notice  to  Phifer,  as  to  its  contents,  at  the  time  he  took  the 
assignment. 

17.  That  if  it  was  understood  between  Phifer  and  Crowell 
at  the  time  the  assignment  was  made,  that  Crowell  should 
remain  in  possession  of  the  land  conveyed  in  the  assignment 
and  use  it  as  his  own,  receiving  and  enjoying  the  rents  and 
profits  thereof,  and  he  did  so  remain  in  possession,  in  pursu- 
ance of  said  assignment,  the  assignment  would  be  void  as  to 
the  creditors  of  Crowell  and  the  defendant's  intestate  who 
held  and  levied  under  executions  as  testified,  and  the  plain- 
tiff" acquired  no  right  or  title  or  right  of  possession  to  the 
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property  described  in  the  complaint,  by  virtue  of  said  as- 
signment. 

His  Honor  instructed  the  jury  as  follows  : 

This  was  an  action  brought  by  the  plaintiff  against  M.  E. 
Alexander,  now  deceased,  to  recover  damages  for  the  taking 
ftnd  conversion,  as  it  is  called,  of  a  certain  stock  of  goods, 
which,  it  is  alleged,  he  seized  and  converted.  The  plaintiff 
says  Mr.  Wager,  in  December,  1882,  made  a  mortgage  to  one 
Crowell  of  a  certain  stock  of  goods  at  Matthews,  to  secure 
the  payment  of  a  $1,900  note,  due  February  25th,  1883,  and 
that  Crowell  assigned,  among  other  things,  this  note  and 
mortgage  to  plaintiff,  in  October,  1888,  and  that,  by  this  as- 
signment, the  plaintiff  became  the  legal  owner  of  the  stock 
of  goods,  and  that  Alexander  took  those  goods  out  of  the 
possession  of  the  plaintifif,  and  plaintiff  demands  a  judgment 
for  the  value  of  said  goods  and  damages  for  the  taking  and 
conversion. 

The  defendant,  as  administrator,  answers,  that  defendant 
Alexander  was  sheriff  of  Mecklenburg  County,  and  had  execu- 
tion in  his  hands,  and,  by  his  deputy,  levied  upon,  seized  and 
sold  the  goods  as  the  property  of  Wager ;  he  says  that  the  alleged 
mortgage  from  Wager  to  Crowell  was  fraudulent  and  void, 
and  therefore  the  assignment  from  Crowell  to  Phifer  of  this 
mortgage,  and  the  note  by  which  it  was  attempted  to  be  se- 
cured, did  not  pass  anything  to  Phifer.  And  the  first  issue 
submitted  to  you,  "is  the  plaintiff  the  owner  of  the  goods?" 
&c.,  involves  in  it  these  important  questions,  concerning 
the  validity  of  the  mortgage  from  Wager  to  Crowell.  Upon 
the  face  of  the  mortgage  there  is  nothing  to  indicate  fraud ; 
so  you  must  look  farther  to  see  whether  the  mortgage  from 
Wager  to  Crowell  was  in  fraud  of  the  creditors  of  Wager. 
Now  the  burden  being  on  the  defendant,  if  he  has  satisfied 
you,  by  a  preponderance  of  evidence,  that,  at  the  time  the 
mortgage  from  Wager  to  Crowell  was  executed,  Wager  was 
insolvent,  and  indebted  to  other  persons  than  Crowell,  and 
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that  it  was  understood  and  agreed  between  Wager  and 
Crowell,  that  he,  Wager,  should  remain  in  possession  of  the 
property  conveyed  by  the  mortgage,  and  use  it  as  his  own, 
selling  it  and  appropriating  the  proceeds  to  his  own  use,  and 
Wager  did  remain  in  possession,  as  testified,  then  the  mort- 
gage was  fraudulent  and  void  as  to  the  creditors  of  Wager, 
and  the  defendant,  or  the  creditors  in  the  execution  ;  and  if 
the  jury  find  further,  that  the  plaintiff  took  the  goods  from 
Wager  as  mortgagee,  then  he  did  not  acquire  a  good  title  as 
against  defendant's  intestate,  and  the  response  to  the  first 
issue  should  be  "  No."  The  fact,  as  proven,  that  the  mort- 
gage was  made  to  secure,  in  large  part,  an  indebtedness  in- 
curred at  the  time  of  the  execution  of  the  mortgage,  cannot 
affect  the  principle  of  the  law,  which  is  applicable  to  this  case, 
that  when  one  mortgages  a  stock  of  goods  to  secure  a  debt, 
and  is  permitted  to  remain  in  possession  of  this  stock,  and  use 
the  same  as  his  own,  and  sell  and  replenish  the  stock,  and 
deal  as  in  ordinary  course  of  business  one  deals  with  his  own 
property,  the  transaction  is  fraudulent  and  Void  as  to  the 
creditors  of  the  mortgagor:  that  is,  while  it  may  be  good  be- 
tween the  parties  themselves,  yet,  as  to  the  creditors  of  the 
mortgagor,  the  transaction  cannot  be  allowed  to  stand  to  their 
prejudice.  Whether  there  was  an  actual  intent  to  defraud, 
makes  no  difference,  for  the  law  holds  that  the  effect  of  such 
delivery  is  to  hinder  and  delay  creditors  of  the  mortgagor. 
So,  that,  if  Phifer  took  the  stock  of  goods  because  he  was  the 
assignee  of  Crowell,  and  therefore  stood  as*  the  mortgagee 
himself,  and  for  the  purpose  of  appropriating  them  as  di- 
rected by  the  mortgage,  and  if  you  have  found  that  those 
circumstances  were  around  the  mortgage  transaction,  which 
I  have  told  vou  would  make  it  fraudulent  as  to  creditors, 
and  if  Phifer  knew  of  the  contents  or  provisions  of  the  mort- 
gage to  Crowell  at  the  time  he  took  the  assignment  (and  the 
registration  of  the  mortgage  was  notice  to  him  of  its  provi- 
sions), and  if  he  knew  that  Wager  was  in  possession  of  the 
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property,  using  it  as  his  own,  that  he  was  insolvent  and  was 
indebted  to  others,  the  law  raised  the  presumption  that  he 
had  notice  of  the  fraudulent  character  of  the  transaction, 
and  your  response  to  the  first  issue  should  be  "  No."    The 
plaintiff  was  not  the  owner  of  the  goods.    But  if  the  testimony 
brings  you  to  the  conclusion,  that  Phifer,  being  the  assigee 
of  the  note,  took  the  goods  from  Wager  without  regard  to 
the  mortgage,  and  independently  thereof,  in  payment  of  the 
note,  the  debtor,  Wager,  would  have  the  right  to  pay  the 
note,  even  though  he  owed  other  debts,  and  to  deliver  up  the 
goods  in  payment,  or  satisfaction  of  the  said  note;  and  if 
this  was  the  transaction  between  Wager  and  Phifer,  the  giv- 
ing up  of  the  goods,  to  be  sold  and  credited  upon  the  note, 
without  regard  to  the  mortgage,  the  effect  would  be  to  treat 
the  mortgage  as  if  it  had  never  been,  and  simply  being  in- 
debted on  the  note,  to  turn  over  the  goods  in  payment  of  the 
debt  as  far  as  they  would  go,  and  Phifer  did  get  a  good  title 
to  the  goods,  your  answer  will  be  "  Yes  ;"  unless  you  shall 
find  that  the  assignment  from  Crowell  to  Phifer  was  fraudu- 
lent, upon  the  same  principle  of  law  as  I  have  explained  to 
you,  governing  the  mortgage  from  Wager  to  Crowell.     The 
placing  of  notes  and  accounts  in  the  hands  of  Crowell,  or 
the  leaving  them  in  his  hands  for  collection,  as  agent  of 
Phifer,  or  the  leaving  of  the  land,  described  in  the  assign- 
ment, in  the  possession  of  the  assignor,  he  being  insolvent, 
would  not,  of  themselves,  raise  a  presumption  of  fraud  in 
the  assignment.     Now,  if  upon  these   principles,  which  I 
have  endeavored  to  explain  to  you,  you  have  come  to  the 
conclusion  that  the  plaintiff  Phifer  was  not  the  owner  of  the 
goods,  and  your  answer  being  ."  no,"  you  may  return  your 
verdict  without  troubling  yourselves  about  the  other  issues; 
for  if  he  was  not  the  owner  of  the  goods,  the  plaintiff  has 
no  right  of  action.     But  if  you  have  come  to  the  conclusion, 
\i\)on  the  evidence,  that  the  plaintiff  was  the  owner  of  the 
property  described  in  the  complaint,  you  will  respond  to  the 
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first  issue  "yes,"  and  your  response  to  the  second  issue  will 
follow,  as  a  matter  of  course,  that  of  the  first.  If  you  say 
"yes"  to  the  first,  say  "yes"  to  the  second,  and  proceed  to 
consider  the  third  and  last  issue,  as  to  the  value  of  the  goods, 
and  there  is  not  a  great  deal  of  testimony  on  this  issue;  the 
largest  estimate  is  $500  to  $550,  the  lowest  is  something  like 
$300.  You  will  consider  the  testimony,  and  say  what  you 
think  right. 

Defendant  excepted,  and  assigns  as  ground  for  exception  : 

1st.  That  his  Honor  refused  to  give  his  prayers  for  instruc- 
tion in  several  particulars,  as  shown  by  the  prayers  and  the 
charge. 

2d.  That  his  Honor  erred  in  that  part  of  his  charge  in  in- 
structing, relating  to  the  fraudulent  character  of  the  assign- 
ment to  Phifer. 

Jury  found  issues  one  and  two  for  plaintiff,  and  assessed 
his  damages  at  $350. 

Motion  bv  defendant  lor  a  new  trial ;  motion  overruled. 
Judgment  for  plaintiff,  and  appeal  by  defendant. 

The  charge,  in  response  to  the  proposition  in  which  are 
enumerated,  in  juxtaposition,  the  facts  which,  if  found  to 
exist  upon  the  evidence,  involve  fraud,  and  render  the  mort- 
gage deed  void,  strongly  presents  the  case  against  the  plain- 
tiff claiming  under  it,  and,  to  say  the  least,  quite  as  favora- 
bly to  the  appellant  as  he  could  reasonably  ask.  In  portions 
of  the  charge,  the  mortgage  is  declared  void  in  law,  upon  cer- 
tain facts  existing  and  found  by  the  jury,  without  any  find- 
ing of  the  intent.  Thus  it  declares,  that  "when  one  mort- 
gages a  stock  of  goods  to  secure  a  debt,  and  is  permitted  to 
remain  in  possession  of  this  stock,  and  use  the  same  as  his 
own,  and  sell  and  replenish  the  stocky  and  deal  as  in  ordi- 
nary course  of  business  one  deals  with  his  own  property,  the 
transaction  is  fraudulent  and  void,  as  to  creditors,"  &c. ;  and 
this,  without  reference  to  the  intcni  with  which  the  deed  was 
made,  or  the  inferences  to  be  drawn,  by  the  jury,  from  these 


FEBRUARY  TERM,  1888.  73 


Phifer  v.  Erwin. 


sobsequent  facts,  of  the  intent  in  making  it,  of  which  those 
facts  are  forcible  evidence. 

To  render  an  instrument  fraudulent,  it  must  be  so  in  its 
execution,  the  vitiating  intent,  co-existing  in  the  making ; 
and  a  fraudulent  use  afterwards  made  of  the  property,  does 
not^  p^r  se,  avoid  the  conveyance,  but  furnishes  evidence,  very 
strong,  from  which  the  jury  may  infer  the  intent  in  making 
the  conveyaiice,  and  this  use  may  call  for  the  intervention  of 
the  equitable  power  of  the  Court  in  behalf  of  the  creditor. 
Moore  v.  Hinnant,  89  N.  C,  455 ;  Beasley  v.  Bray,  98  X.  C, 
266. 

We  refer  to  this  much  of  the  charge  as  going  very  far  in 
sustaining  the  defendant's  contention,  and,  in  our  opinion, 
invading  the  prerogatives  of  the  jury,  in  deducing  conclu- 
sions, as  to  the  intent,  from  the  subsequent  action  of  the 
parties,  in  regard  to  the  use  of  the  property. 

The  only  matter  contained  in  the  instructions  requested, 
not  responded  to  favorably,  is,  as  to  what  transpired  when 
the  goods  passed  into  the  possession  of  the  plaintiff,  and  its 
legal  effect  in  passing  title,  if  none  passed  under  the  mort- 
gage. 

The  jury  were  advised,  that  if  the  plaintiff  took  the  goods, 
without  regard  to  the  mortgage,  and  independently  of  it,  in 
part  payment  of  the  note,  as  understood  by  both,  and  it  was 
agreed  that  the  sum  to  be  credited  should  be  whatever  was 
collected,  then  the  plaintiff  would  acquire  the  title  thereto. 
The  evidence  pointed  strongly  to  a  delivery  to  the  plaintiff, 
as  assignee  of  the  mortgagee,  yet  there  was  some  evidence  to 
support  the  hypothesis  of  a  disposition  of  the  goods,  and  to 
warrant  the  charge,  if  correct  in  law,  and  this  brings  us  to 
the  consideration  of  this  point. 

The  appellants'  counsel  insists  that,  assuming  the  parties 
intended  a  sale,  it  was  ineffectual  to  pass  the  proj)erty  in  the 
goods,  by  reason  of  the  want  of  a  fixed  and  agreed  j)rice. 
Such  was  the  rule  of  the  civil  law,  and  Mr.  Justice  Story, 
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who  was  most  learned  in  that  system  of  jurisprudence,  and 
an  admirer  of  it,  as  his  valuable  works  all  show,  in  the  co- 
pious illustrations  drawn  from  that  source,  says :  "  It  seems 
to  be  of  the  very  essence  of  a  sale  that  there  should  be  a  fixed 
price  for  the  purchase."     Flagg  v.  Mann,  2  Sum.  R.,  538. 

But  the  rule,  established  by  repeated  adjudications,  is  not 
so  rigorous,  and  the  price  may  be  left  to  be  fixed  afterwards, 
by  reference  to  market  value,  or  by  a  designated  person,  or 
in  any  other  way  in  which  it  may  be  ascertained  with  cer- 
tainty,and  then  the  sale  is  effectual,  and  the  price  determined ; 
and  especially  is  this  so,  when  the  thing  is  delivered  to  the 
purchaser.  If  nothing  is  said  at  the  sale  and  delivery,  the 
sum  to  be  paid  is  what  the  goods  are  reasonably  worth.  2 
Benj.  Sales,  102,4  Am.  Ed.,  in  two  volumes.  It  is  only  nec- 
essary to  refer  to  a  definite  standard,  that  the  price  may  be 
made  certain.     1  Parson  Cont.,  459. 

The  only  material  matter  to  give  effect  to  a  sale,  and  the 
transfer  of  title,  is  to  provide  in  the  contract  a  definite  and 
sure  means  of  arriving  at  the  sum  to  be  paid,  and  when  this 
is  ascertained,  it  is  the  same  as  if  it  had  been  definitely  agreed 
upon  at  the  time  of  the  sale,  and  the  vesting  of  the  property 
is  referable  to  that  time. 

It  is  otherwise,  if  the  price  is  left  open  for  future  adjust- 
ment between  the  parties,  with  no  agreement,  binding  on 
each,  as  to  how  the  price  is  to  be  ascertained,  and  what  it 
shall  be. 

These  principles  are  settled  by  Mr.  Benjamin  in  chapter 
5,  of  the  2d  volume  of  his  excellent  work,  and  in  the  valua- 
ble notes  contributed  thereto.  Wittkoivsky  v.  Wasson,  71  N.  C, 
451 ;  Mallorijy.  Jordan,  12  Ired.,  79;  Devane  v.  Fennell,  2  Ired., 
30;  Morgan  v.  Perkins,  1  Jones,  171. 

It  must  be  declared  that  there  is  no  error,  and  the  judg- 
ment is  affirmed. 

No  error.  Affirmed. 
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J.  S.  RAMSEY  and   W.  R.  MAXWELL  v.  DAVID  WALLACE  and 

AMELIA  WALLACE,  his  wife. 

isile  of  Land — Fravdrdent  Representations — Negligence  of  Pur- 
chaser— Measure  of  Damages  on  Warranty  of  Title, 

\.  Where  an  issue  was  submitted,  whether  the  defendant,  in  order  to 
induce  the  plaintiff  to  buy  a  certain  town  lot,  falsely  and  fraudu- 
lently represented  that  the  boundary  began  at  a  certain  point  and 
ran  so  as  to  include  a  strip  of  land,  which  was  not,  in  fact,  in- 
cluded, a  charge  to  the  jury  that,  if  the  defendant,  at  the  time  of 
sale,  or  pending  the  negotiations  which  led  to  it,  represented  that 
the  boundary  began  as  plaintiff  alleged,  and  that  said.representation 
was  false,  and  the  defendant  knew  it  to  be  false,  or  had  no  knowl- 
edge whether  it  was  true  or  false,  nor  any  reasonable  grounds  to 
believe  it  to  be  true,  or  had  no  honest  or  well  grounded  belief  that 
it  was  true,  they  should  find  for  the  plaintiff,  but  if  otherwise,  for 
the  defendant,  was  not  liable  to  exception  by  the  plaintiff. 

1  An  issue  being,  whether  the  plaintiff,  relying  upon  such  (fraudulent) 
representation,  purchased  the  lot  from  the  defendant,  it  was  proper 
to  charge  the  jury  that,  if,  upon  the  evidence,  they  found  that 
plaintiff  and  defendant  agreed  for  A.  B.  to  settle  the  boundaries, 
and  be  accordingly  did  settle  them,  as  contained  in  the  deed,  they 
should  find  for  the  defendant. 

3w  Where  a  purchaser  is  negligent,  in  cases  where  he  ought  to  have  in- 
formed himself  of  the  facts,  he  will  not  be  heard  to  say  he  relied 
on  the  vendor's  representations. 

4.  When  the  title  fails  as  to  part,  or  all  of  the  land  conveyed  in  a  deed, 
the  bargainee  cannot  claim  as  damages,  in  an  action  on  the  war- 
ranty in  the  deed,  more  than  the  purchase  money  and  interest.  " 

Civil  action,  tried  before  Connor,  J.,  at  February  Term, 
18S8,  of  the  Superior  Court  of  Iredell  County. 

The  complaint  alleges  that  the  plaintiff,  desiring  to  pur- 
chase a  lot  in  the  town  of  Statesville,  on  which  to  erect  a 
factor}',  with  the  necessary  buildings,  in  which  to  carry  on 
the  business  of  manufacturing  tobacco,  and  so  informing  the 
defendant,  entered  into  a  negotiation  for  the  purchase  of  that 
hereinafter  mentioned,  for  which  the  sum  of  SoOO  was  de- 


76  IN  THE  SUPREME  COURT. 


Ramsey  v.  Wallace. 


mauded.  To  induce  the  purchase,  the  defendants  falsely 
and  fraudulently  represented  that  the  boundary  of  the  lot 
began  at  a  stake,  the  middle  of  the  old  gate,  and  so  ran  as 
to  include  a  strip  of  level  land,  of  the  width  of  eight  or  ten 
feet,  on  the  top  of  the  hill,  on  the  side  next  to  the  Baptist 
ohurch,  most  of  the  balance  of  said  lot  being  hill-side,  when,  * 
in  fact,  as  the  defeu«iants  well  knew  when  they  made  said 
representations,  the  boundary  of  said  lot  did  not  commence 
at  the  middle  of  the  old  gate,  but  eight  or  ten  feet  further 
down  the  hill,  and  did  not  include  the  strip  of  level  land, 
eight  or  ten  feet  wide  on  the  side  next  to  the  Baptist  church. 

4.  That  afterwards,  to-wit:  on  the  10th  day  of  March, 
1884,  the  plaintiffs,  relying  on  said  representations  of  de- 
defendants,  and  believing  that  the  said  lot  of  land  embraced 
in  its  boundaries  the  said  strip  of  level  land,  eight  or  ten 
feet  wide,  on  the  top  of  the  hill,  next  to  the  Baptist  church, 
and  would  therefore  be  suitable  for  the  purpose  for  which 
thev  wanted  it,  to-wit :  the  erection  of  a  tobacco  factor\''  and 
appurtenant  buildings,  purchased  the  said  lot  of  land  from 
the  defendants,  and  paid  them  therefor  the  sum  of  five  hun- 
dred dollars  ($500.00),  and  took  a  deed  from  defendants  in 
fee  for  said  land. 

5.  After  said  payment  and  the  taking  of  said  deed,  plain- 
tiff* discovered,  for  the  first  time,  that  the  boundaries  of  said 
lot  of  land  did  not  run  so  as  to  include  the  said  strip  of  level 
land,  eight  or  ten  feet  wide,  on  the  top  of  the  hill  next  to  the 
Baptist  church,  but  that  the  said  strip,  before  the  making 
of  plaintiffs' deed,  had  been  conveyed  by  defendants  in  fee 
to  another  person. 

(3.  Plaintiffs  have,  since  their  said  purchase,  erected  a 
tobacco  factory  and  appurtenant  buildings  on  said  lot  of  land, 
but,  owing  to  plaintiffs  not  getting  said  strip  of  land,  eight 
or  ten  feet  wide,  on  the  top  of  the  hill,  next  to  the  Baptist 
church,  said  lot  was  not  suitable  for  the  erection  of  a  tobacco 
factory   and    appurtenant   buildings,    by   reason  of  which. 
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plaintiffs  have  incurred  great  additional  expense,  in  building 
said  tobacco  factory  and  appurtenant  buildings,  and  the 
same  are  not  nearly  so  commodious,  convenient  or  valuable 
as  they  would  have  been  had  they  obtained  the  said  strip  of 
level  land,  which  they  failed  to  get  as  aforesaid  ;  by  reason  of 
which,  and  by  reason  of  the  loss  of  said  strip  of  land,  which 
is  the  most  valuable  part  of  said  lot,  plaintiffs  have  sustained 
damages  to  the  amount  of  one  thousand  dollars. 

For  the  alleged  damages  the  plaintiffs  demand  judgment 
for  the  sum  of  one  thousand  dollars. 

The  answer,  admitting  the  allegation  as  to  the  sale  of  the 
lot,  denies  every  imputation  of  misrepresentation  and  frauds 
and  avei-s  that  the  plaintiffs  well  knew  the  beginning  point 
to  be  at  the  corner  of  the  lot  on  Broad  street,  which  was  con- 
veyed, in  1876,  to  Rev.  J.  B.  Boone,  of  the  Baptist  church, 
by  a  deed  duly  registered,  and  whose  calls  could  be  ascer- 
taineii  by  reference  to  the  registry,  and  that  the  plaintiffs 
were  not  misled  or  misinformed,  as  to  its  location,  by  the  de- 
fendant in  any  way. 

The  issues  submitted,  by  consent,  to  the  jury,  with  re- 
sponses, are  as  follows : 

1.  Did  the  defendants,  or  either  of  them,  if  so,  which,  in 
order  to  induce  plaintiffs  to  buy,  falsely  and  fraudulently 
represent  to  the  plaintiffs  that  the  boundary  of  the  lot  in 
controversy  began  at  a  stake  in  the  middle  of  the  old  gate, 
and  so  ran  as  to  include  a  strip  of  land,  eight  or  ten  feet 
wide,  on  the  hill,  on  the  side  next  to  the  Baptist  church? 
Answer,  No. 

2.  Did  plaintiffs,  relying  on  said  representations,  purchase 
and  take  a  deed  fron^the  defendants  for  said  lot?  Answer, 
So. 

The  deed  of  the  defendant  to  Boone,  made  in  1876,  de- 
scribes the  land  therein  conveyed,  as  '*b.eginning  at  the  in- 
tersection of  Tradd  and  Broad  streets,  and  running  along 
Tradd  street  N.  24°  W.,  148J  poles,  to  Davie  avenue ;  thence 
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with  said  Avenue  N.  29i°  E.,  132  feet ;  thence  S.  29°  E.,  203 
feet,  to  Broad  street ;  thence  8.  66°  W.,  134  feet,  to  the  be- 
ginning." A  portion  of  this  lot  was  subsequently  sold  to  the 
witness  John  B.  Holman. 

The  deed  to  the  plaintiffs  defines  the  lot  conveyed  to  them, 
as  follows:  "Adjoining  the  lands  of  David  Wallace  and 
others,  and  beginning  at  a  stake  in  the  middle  of  tlie  old  gate, 
and  corner  of  Baptist  Church  lot  on  Broad  street,  in  the 
town  of  Statesville,  and  runs  with  said  street  N.  66°  E.,  137 
feet,  to  David  Wallace's  corner;  thence  N.  24°  W.,  100  feet; 
thence  S.  66°  W.,  137  feet,  to  the  said  church  lot;  thence 
with  the  same  24°  E.,  100  feet,  to  the  beginning;  containing 
one  fourth  of  an  acre,  more  or  less."  There  is  evidently  an 
omission  in  not  inserting  S.  before  "  '^4°  E.,"  in  the  last  line, 
as  this  is  necessary  to  make  an  enclosure. 

It  is  hardly  necessary  to  recapitulate  the  testimony  in  de- 
tail, in  reference  to  the  disputed  fact  upon  which  the  allega- 
tions of  fraud  and  false  representions  are  dependent,  further 
than  to  refer  to  that  of  G.  W.  Clegg,  a  witness  for  the  defend- 
ant, whose  statement  of  what  occurred  when  the  deed  was 
prepared,  and  preliminary  to  ife  being  made,  is  in  some 
degree  explanatory  of  the  misunderstanding  between  the 
parties. 

He  says:  "  I  am  a  surveyor,  and  run  the  lines  described 
in  the  deed  from  the  defendants  to  plaintiffs ;  there  was  some 
sign  of  an  old  gate  on  Broad  street;  the  centre  of  the  gate 
was  the  dividing  line  between  the  Baptist  church  lot  and 
Ramsey  &  Maxwell ;  I  measured  from  the  corner  of  Tradd 
street,  as  it  now  is,  to  the  centre  of  the  old  gate;  it  made  132 
or  133  feet;  we  allowed  56  feet  for  the  wddth  of  Tradd  street; 
if  the  street  is  66  wide,  there  would  be  a  difference  of  ten 
feet.  Tradd  street  was  formerly  narrower  than  now ;  it  has 
broadened  in  the  last  fifteen  vears;  if  the  measurement  had 
been  made  as  the  street  was  at  the  date  of  the  deed  to  Boone, 
the  134  feet  on  Broad  street,  the  Baptist  church  lot  on  Broad 
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Street,  including  Ilolman's  lot,  would  not  have  reached  the 
middle  of  the  old  gate.  When  I  went  to  survey,  Mr.  Ram- 
sey and  Mr.  Wallace  went  with  me;  I  was  selected  by  them 
to  get  the  boundaries  of  the  lot  from  said  defendants  to  the 
plaintiffs;  there  was  something  said,  when  we  were  all  there, 
as  to  where  the  corner  of  the  Baptist  church  lot  was;  I  said 
that,  by  calling  for  the  corner  of  the  Baptist  church  lot,  and 
by  beginning  and  calling  for  the  corner  of  the  Baptist 
church  lot,  all  further  difficulty  as  to  the  location  of  the  be- 
ginning point  would  be  obviated ;  this,  as  I  understood  it, 
was  agreed  upon  by  both  parties,  and  I  made  out  the  boun- 
daries accordingly.  I  gave  D.  Wallace  a  copy ;  he  drew  the 
deed." 

From  this  testimony,  it  would  seem  that,  by  reason  of 
the  widening  of-  Tradd  street,  the  position  of  the  beginning 
comer  of  the  lot  conveyed  to  Boone,  on  that  street,  had  been 
rendered  uncertain,  and,  to  avoid  difficulty,  it  was  concluded 
to  so  describe  the  plaintiffs'  lot,  as  that  it  would  begin  at 
that  corner,  wherever  its  true  location  might  be,  and  this 
was  agreed  on  by  both  parties  to  the  contract.  Aside  from 
all  this,  the  verdict  negatives  the  charge  that  thc'defendants, 
to  induce  the  purchase,  represented  the  beginning  to  be  at  the 
gate,  and  the  line  to  so  run  as  to  include  an  additional  nar- 
row strip  of  land  eight  or  ten  feet  wide,  or  that  the  plaintiff 
relied  ui>on  such  in  accepting  the  deed  for  the  premises. 
Our  inquiry,  then,  is,  whether  there  is  any  error  in  the  re- 
fusal of  the  Court  to  give  the  instructions  asked  for  by  the 
plaintiffs,  or  in  those  given  instead,  which  are  the  subject  of 
exception  ?  It  was  conceded  that  the  feme  defendant  exe- 
cuted the  deed  only  to  bar  her  contingent  right  of  dower  in 
the  premises,  in  case  of  her  survivorship,  and  had  no  knowl- 
edge of  what  transpired  in  connection  with  the  sale. 

The  Court  instructed  the  jury,  that,  as  to  her,  the  plaintiffs 
could  not  recover,  and  the  plaintiffs  excepted. 
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Plaintiffs'  counsel  requested  the  Court  to  charge  the  jury: 

"  That  if  they  found  that  the  defendants,  at  and  before  the 
purchase,  represented  to  plaintiffs  that  the  middle  of  the  old 
gate  was  the  beginning  corner  of  the  lot  purchased,  and 
plaintiffs  believed  such  representation,  and  relied  upon  it, 
and  were  induced  thereby  to  make  the  purchase,  and  the 
jury  find  that  said  representation  was  false  in  fact,  and  that, 
by  reason  of  its  falsity,  plaintiffs  have  suffered  damage,  plain- 
tiffs are  entitled  to  recover  on  the  first  issue,  although  de- 
fendant did  not  know,  when  he  so  made  such  representation 
to  plaintiffs,  that  it  was  false." 

The  Court  declined  to  give  the  instruction  as  requested, 
and  plaintiffs  excepted. 

The  plaintiffs*  counsel  requested  the  (.'ourt  to  instruct  the 
jury: 

"That  if  the  jury  find  that,  when  defendant  conveyed 
away  the  land  adjoining  the  land  sold  to  plaintiffs,  he  was 
present,  and  directed  the  line  to  be  run  between  the  land  so 
conveyed  to  Boone  and  the  land  sold  to  plaintiffs,  so  as  to 
strike  Broad  street  below  the  middle  of  the  old  gate,  seven 
or  eight  feet  further  down  on  the  lot  purchased  by  plaintiflfs 
than  the  middle  of  said  gate,  and  they  further  find  that  the 
defendant  said  the  line  so  ran,  and  directed  a  deed,  from 
him  to  Boone,  to  be  made  in  accordance  with  this  line,  and 
the  deed  to  Boone  was  so  made,  that  this  fixes  the  defendant 
with  actual  notice — knowledge  of  the  location  of  the  line  be- 
tween the  lot  sold  to  Boone  and  the  lot  sold  to  plaintiffs ; 
and  although  the  jury  should  believe  that,  at  the  time  he 
made  the  representation  to  plaintiffs,  if  he  did  make  it,  and 
it  was  false  in  fact,  he  had  forgotten  these  facts,  and  forgot- 
ten where  the  line  was,  such  forgetfulness  of  defendant 
would  not  prevent  plaintiffs'  right  to  recover  in  this  action, 
and  the  jury  should  find  the  first  issue  for  the  plaintiffs." 

The  Court  declined  to  give  this  instruction  as  prayed,  but 
instructed  the  jury  that,  upon  the  supposition  made,  "the 
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burden  would  be  cast  upon  the  defendant  to  reconcile  such 
facts  with  such  representation,  and  if  he  made  the  same 
recklessly,  and  without  consideration,  it  would  be  fraudu- 
lent." 
The  Court  proceeded  to  instruct  the  jury,  as  follows : 
"  If,  upon  the  consideration  of  the  whole  evidence,  the 
plaintiffs  have,  by  a  preponderance  thereof,  satisfied  you 
that  the  defendant  David  Wallace,  at  the  time  of  the  sale  or 
before  and  during,  and  as  a  part  of,  the  negotiations  which 
resulted  in  the  sale,  and  as  an  inducement  thereto,  repre- 
sented to  the  plaintiffs,  that  'the  boundary  of  the  lot  began 
at  a  stake  in  the  middle  of  the  old  gate,  and  so  ran  as  to  in- 
clude a  strip  of  land  eight  or  ten  feet  wide  on  the  hill  on 
the  north  side  next  to  the  Baptist  church,'  and  that  said 
representation  was  false,  and  that  the  defendant  knew  it  to 
be  so,  or  had  no  knowledge  whether  it  was  true  or  false,  nor 
any  reasonable  cause  to  believe  it  to  be  true,  or  had  no 
honest  or  well  grounded  belief  that  it  was  true,  that  they 
should  find  the  first  issue  in  the  affirmative.  But  if,  upon 
OTch  consideration,  you  believe  the  statement  was  not  made, 
or  if  made,  that  it  was  true;  or  if  untrue,  the  defendant 
honestly  believed  it  to  be  true,  and  had  reasonable  ground 
to  so  believe,  then  you  should  find  the  first  in  the  negative." 
The  plaintiffs  excepted. 
The  Court,  upon  the  second  issue,  instructed  the  jury: 
"  That  if  they  found  from  the  evidence,  that  plaintiffs  and 
defendant  agreed  for  Clegg  to  settle  the  boundaries  of  the 
lot,  and  in  pursuance  thereof  Clegg  did  make  out  the  boun- 
daries now  in  the  deed,  and  settle  them,  the  jury  should 
answer  the  second  issue  in  the  negative." 
Rule  for  a  new  trial ;  rule  discharged. 
There  was  a  judgment  upon  the  findings  for  the  defend- 
ants, and  the  plaintiffs  appealed. 
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Mr.  R.  F.  Armfield,  for  the  plaintiffs. 
Mr.  J.  B.  BatcheloTj  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  case).     We  do  not  see  any 

Just  ground  of  complaint,  which  the  plaintiffs  can  prefer* 

either  in  declining  to  charge  the  jury  as  requested,  or  in  the 

statement  of  the  law,  in  the  directions  given  them   by  the 

Judge. 

What  more  favorable  to  the  plaintiffs  could  be  asked  than 
an  instruction,  that,  if  the  defendant  David  Wallace  repre- 
sented at  the  time  of  the  sale,  or  pending  the  negotiation 
that  looked  to  this  end,  "  that  the  boundary  of  the  lot"  be- 
gan as  plaintiffs  alleged,  and  that  said  representation  was 
false,  and  that  the  defendant  knew  it  to  be  false,  or  had  no 
knowledge  whether  it  was  true  or  false,  nor  any  reasonable 
grounds  to  believe  it  to  be  true,  or  had  no  honest  or  well 
grounded  belief  that  it  was  true,"  the  verdict  on  the  first 
issue  should  be  in  the  affirmative? 

And  then  followed  the  correlative  proposition,  in  a  nega- 
tive form,  upon  which  the  finding  should  be  for  the  de- 
fendant. 

The  charge  upon  the  second  issue  is  equally  free  from  ob- 
jection. 

The  cases  collected  by  the  industry  and  care  of  Mr.  Batch- 
elor,  of  the  rulings  in  this  State,  are  so  clear  and  decisive  of 
the  law,  as  to  leave  little  to  do,  except  to  make  reference  to 
them.  Tilghman  v.  West,  8  Ired.  Eq.,  183;  LyUe  v.  Bird,  3 
Jones,  222 ;  Credle  v.  Swindelly  63  N.  C,  305 ;  Etheridge  v.  Ver- 
noy,  70  N.  C,  713;  Etheridge  v.  Palin,  72  N.  C,  213:  HiU  v. 
Brower,  76  N.  C,  124 ;  Knight  v.  HonghtaUing,  85  N.  C,  17 ; 
Cohen  V.  Stewart^  98  N.  C,  97.  Several  of  these  cases  go  fur- 
ther, and  require  that  the  vendee  shall  not  be  culpably  neg- 
ligent, in  cases  where  he  ought  to  have  informed  himself  of 
facts,  and  allege,  that  he  relied  upon  the  vendor's  represen- 
tations 
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In  Etheridge  v.  Palin^supra,  which  related  to  a  sale  of  per- 
sonal property,  the  jury  found,  that  the  vendor's  representa- 
tions were,  in  fact,  untrue,  and  that  the  plaintiff  relied  upon 
them,  and  yet,  as  they  were  not  embodied  in  the  contract,  it 
was  held  that  the  plaintiff  could  not  recover,  while  the  rule 
was  admitted,  that ''  where  a  party  affirmed,  as  a  fact,  a  mat- 
ter which  turns  out  not  to  be  true,  it  makes  no  difference 
whether  he  knows  it  to  be  untrue  or  not." 

The  complaint  makes  the  necessary  averments  of  false 
and  fraudulent  representations,  as  the  inducement  that 
brought  about  the  contract,  and  the  damage  alleged  to  result 
from  it. 

There  was  no  inquiry  as  to  the  amount  of  the  damages, 
and  it  is  dispensed  with  by  the  verdict;  yet  we  notice  that  a 
sum  is  demanded  twice  the  amount  of  the  purchase  money ; 
so  that,  while  a  total  failure  of  title  in  an  action  upon  a  war- 
ranty in  the  deed  would  only  admit  of  a  recovery  of  the 
purchase  money  and  interest,  the  loss  of  a  very  narrow  strip 
IS  to  be  compensated  by  a  recovery  of  jdouble  the  purchase 
money,  according  to  the  plaintiff's  demand. 

There  is  no  error,  and  the  judgment  is  affirmed. 

No  error.  Affirmed. 


THE  SINGER  MANUFACTURING  COMPANY  v.  M.  N.  WIL- 
LIAMSON. 

Report  of  Refereh — Exceptions  to  Report. 

A  report  of  a  referee  having  been  filed,  and  the  parties  allowed  time  for 
exceptions,  a  party  who  has  not  filed  exceptions  within  the  time, 
has  no  right  to  take  the  objection,  by  motion  for  a  recommittal, 
that  the  evidence  was  not  filed  with  the  report,  and  the  referee 
did  not  report  the  facts  upon  which  he  based  his  conclusions  of 
law;  though  the  Court  might,  in  its  discretion,  allow  him  to  ex- 
cept for  sufficient  cause  shown. 
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Civil  action,  heard  before  Gilmer ,  /.,  at  November  Term, 
1887,  of  the  Superior  Court  of  Forsyth  County. 

The  facts  sufficiently  appear  in  the  opinion. 

In  the  course  of  the  action,  the  Court  directed  a  compul- 
sory reference,  to  take  and  state  an  account,  &c. 

The  referee,  while  proceeding  in  some  respects  to  act  upon 
the  matters  referred  to  him,  declined  to  pass  upon  the  ques- 
tion of  the  liability  of  the  defendant,  in  a  certain  respect 
specified  by  him,  and  as  to  this  he  recommended  the  sub- 
mission of  an  issue  to  a  jury. 

Thereupon,  the  Court  directed  that  the  case  be  re-referred 
to  a  second  referee,  and,  from  the  evidence  taken  by  the  first 
one,  to  report,  whether  the  defendant  "  is  responsible  to  the 
plaintiff*  for  the  acts  and  defaults  of  canvassers  working  un- 
der him."  The  second  referee  afterwards  simply  made  re- 
port, that  the  defendant  was  responsible  to  the  plaintiff* "  for 
the  acts  and  defaults  of  canvassers  working  under  him ;"  he 
did  not  report  the  evidence  before  him,  nor  his  findings  of 
fact  from  the  same. 

The  second  referee  having  filed  his  report,  "the  Court 
granted  leave  to  both  parties  to  file  exceptions  within  sixty- 
days  ;"  within  that  time,  the  plaintiff*  filed  exceptions  to  the 
report  of  the  first  referee,  Buxton.  The  defendant  filed  no 
exceptions  to  either  report. 

When  the  case  was  called  for  hearing,  at  November  term, 
1887,  all  the  exceptions  filed  to  referee  Buxton^s  report  were 
either  disallowed  or  withdrawn,  and  the  defendant  filed  a 
written  motion  to  recommit  the  question  of  liability  of  de- 
fendant for  the  default  of  canvassers,  "  to  the  end  that  the 
referee  may  report  the  facts  upon  which  he  bases  his  con- 
clusions of  law,  so  that  the  Court  may  be  able  to  review  his 

findings." 
The  Court  denied  this  motion,  and  the  appellant  assigns 

this  denial  as  error. 
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There  was  judgment  for  the  plaintiff,  and  the  defendant 
appealed  to  this  Court. 

No  counsel  for  the  plaintiff. 

Messrs,  R.  B.  Glenn  and  J.  C,  Buxton^  for  the  defendant. 

Merrimon,  J.  The  report  complained  of,  was  not  void, 
and  on  that  account  it  was  necessary  to  recommit  it;  on  the 
contrary,  it  efficiently  served  the  purpose  of  the  reference, 
and  was  sufficient  in  the  absence  of  objection  taken  to  it,  by 
exception,  in  apt  time.  When  the  objection,  in  a  case  like 
this,  is,  that  the  evidence  is  not  reported,  or  the  facts  are  not 
specifically  found,  the  objection  must  be  taken  by  exception, 
in  which  the  ground  of  it  must  be  set  out  with  reasonable 
certainty,  so  that  the  opposing  party  can  have  just  oppor- 
tunity to  controvert  it,  and  the  Court  can  see  what  the  ob- 
jection is — ^its  nature  and  extent. 

The  Court  allowed  the  parties  sixty  days,  after  the  report 
was  filed,  within  which  to  except  to  it.  This  was  ample 
time  for  the  purpose.  The  defendant  did  not  do  so  within 
that  time,  or  at  all.  As  he  did  not,  the  reasonable  inference 
was,  that  he  was  satisfied  with  it.  He  was  bound  to  be  dili- 
gent; he  could  not  be  allowed  to  wait  until  the  case  was 
called  for  hearing,  and  then  interpose  objections,  by  mo- 
tion, that  he  had  ample  opportunity  to  make,  in  apt  time,  by 
proper  exceptions. 

If,  for  some  possible  reason,  he  could  not  have  excepted, 
when  regularly  he  should  have  done  so,  the  Court  might,  in 
its  discretion,  still  have  allowed  him  to  except,  but  the  exer- 
cise of  such  discretion  is  not  reviewable  here.  It  is  not  suffi- 
cient, that  a  party  has  ground  of  objection — he  must  avail 
himself  of  it,  at  the  proper  time,  andjin  the  proper  way.  Any 
other  course  would  give  rise  to  injustice  and  confusion.  State 
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V.  Peebles,  67  N.  C,  97 ;   University  v.  Lassiter,  83  N.  C,  38 ; 
Long  V.  Logan,  86  N.  C,  535. 
There  is  no  error,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


R.  C.  PEARSON  and  another  v.  STONEWALL  J.  POWELL 


Entry  and  Grant— Entry-taker — Constructive  Notice. 

1.  Plaintiff  made  an  entry  on  the  books  of  the  En  try- taker,  and  in  his 

presence,  but  without  his  authority  ;  Held,  that  such  entry  was 
void,  and,  being  void,  was  not  constructive  notice  to  one  who  sub- 
secjuently  entered  the  land  and  procured  a  grant  therefor  accord- 
ing to  law. 

2.  The  statute  does  not  authorize  an  Entry-taker  to  appoint  a  deputy. 


Civil  action,  for  the  recovery  of  land,  tried  before  Mont- 
gomery, J.,  at  Fall  Term,  1880,  of  Burke  Superior  Court. 

The  plaintiffs  claim  title  under  a  grant  from  the  State, 
dated  September  4th,  1882,  issued  upon  an  alleged  entry, 
made  January  10th,  1880,  and  a  survey,  made  February 
10th,  1882,  of  which  entry,  they  allege,  the  defendant  had 
notice. 

The  defendant  claims  under  a  grant  from  the  State,  issued 
March  31st,  1881,  in  pursuance  of  an  entry,  made  October 
29th,  1881,  and  denies  the  alleged  entry  of  the  plaintiffs,  or 
that  he  had  any  knowledge  of  it. 

The  following  is  the  case  on  appeal : 

"  The  following  issue,  by  consent  of  counsel  of  plaintiffs  and 
defendant,  was  submitted  to  the  jury,  as  the  only  one  mate- 
rial to  be  submitted  to  the  jury,  to-wit: 

"  Did  defendant  take  his  State  grant  with  knowledge  or 
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notice,  at  the  time,  that  the  plaintiffs  had  an  entry  on  the 
same  land  ?" 

The  plaintiffs  introduced  one  Harbison,  as  a  witness,  who 
swore  that  he  was  entry-taker  for  Burke  county  on  January 
loth,  1880,  and  that  he  found  on*  the  books  in  the  office  of 
the  Register  of  Deeds  for  said  county,  the  following,  to-wit: 
"  Xo,  1728.  Dr.  R.  C.  Pearson  enters  and  locates  fifty 
acres  of  land  lying  in  Burke  county,  on  or  near  the  head- 
waters of  Sandy  Run,  adjoining  lands  of  Monroe  Mull, 
Calvin  and  John  Mosteller  and  George  FuUbright  and  others, 
and  running  various  courses  and  distances  so  as  to  include 
vacant  lands." 

The  witness  further  testified,  that  the  above  entry  on  the 
l)Ooks  was  not  in  his  handwriting;  that  he  believed  it  to  be 
in  the  handwriting  of  Dr.  Pearson,  and  that  he,  witness,  has 
no  knowledge  of  how  or  when  the  said  entry  was  made  on 
his  books ;  that  he  never  deputed  or  authorized  any  one  to 
take  entries. 

Dr.  R.  C.  Pearson  was  introduced  for  plaintiffs,  who  swore 
that  he  made  that  writing  on  the  books,  in  the  presence  of 
the  said  Harbison,  in  the  Register's  office.  Witness  further 
swore,  that  he  made  it  because  he  thought  there  was  some 
vacant  land ;  that  he  never  made  anv  entrv  or  anv  other 
paper,  but  that  all  th  it  was  done,  or  written,  was  the 
writing  above  stated  on  the  books 

The  witness  further  swore,  that  he,  as  claimant,  never  hnd 
or  produced  to  the  entry-taker  any  writing  signed  by  him- 
self, setting  forth  where  the  land  was  situate,  &c.,  as  re- 
quired by  Act  of  Assembly,  and  that  all  he  did  was  to  write, 
in  the  books,  the  entrv  above  stated. 

There  was  evidence  tending  to  locate  the  entrj\  Plaintiffs 
closed  their  case,  when  the  Court  intimated  that  plaintiffs 
were  not  entitled  to  recover,  in  submission  to  which,  plain- 
tiffs submitted  to  a  nonsuit.  Judgment  against  plaintiffs 
for  costs. 
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Appeal  prayed  by  plaintiffs.  Notice  waived.  Appeal 
bond  fixed  at  fifty  dollars." 

Mr.  C.  H,  Armfieldy  for  the  plaintiffs. 

Mr.  W.  S.  PearsoNf  by  brief,  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  §  2756  of  The  Code, 
directs  the  manner  in  which  entry-takers  shall  be  elected, 
and  the  following  section  provides  that,  in  cases  of  vacancies, 
the  Register  of  Deeds  shall  discharge  the  duties  of  entry- 
taker. 

The  entry-taker  is  required  to  give  bond  for  the  faithful 
discharge  of  his  duties,  and  to  take  an  oath  of  office.  His 
duties  are  clearly  defined.  §  2765  prescribes  the  manner  in 
which  entries  and  grants  shall  be  made  and  issued.  By  re- 
ference to  that  section,  it  will  be  seen  that  none  of  its  pro- 
visions have  been  complied  with  by  the  plaintiffs. 

The  alleged  entry  was  not  made  by  the  entry-taker,  and 
the  statute  does  not  authorize  him  to  appoint  a  deputy,  and 
if  it  did,  the  evidence  shows  that  the  plaintiff  was  not  au- 
thorized to  take  or  make  the   entrv.     It  is  true  that  the 

•I 

plaintiff  testifies  "  that  he  made  the  writing  on  the  books,  in 
the  presence  of  the  said  Harbison,  in  the  Register's  office," 
hut  he  does  not  say  that  it  was  authorized  by  the  entry-taker 
and  Harbison  testifies  "that  he  never  deputed  or  authorized 
anv  one  to  take  entries." 

The  case  of  Maxwell  v.  Wallacey  3  Ired.  Eq.,  593,  cite<l  by 
counsel  for  the  defendant,  is  decisive  of  this  case.  There 
the  claimant  went  to  the  entrv-taker,  and  the  entrv-taker 
being  absent,  he  applied  to  his  wife  to  take  and  make  the 
entry,  which  slie  did,  but  the  writing  was  not  signed  by  the 
claimant,  and  was  not  left  with  the  wife,  but  was  carried 
awav  bv  him. 

It  was  proved  by  the  entry-taker  himself,  that  his  wife  had 
often  taken  entries,  and  that  he  had  authorized  her,  in  his 
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absence,  to  enter  them  on  his  books.  Nash,  Judge,  speak- 
ing for  the  Court,  said :  ^  The  plaintiff's  claim  rests  upon 
the  assumed  fact,  that  he  made  an  entry  before  the  defend- 
ant, as  required  by  law,  and  upon  it  procured  a  grant  for 
the  land  to  issue  to  himself,  and  that  the  defendant,  with  a 
knowledge  of  his  priority,  made  an  entry  of  the  same  land. 
As  he  has  never  made  an  entry,  such  as  the  law  required, 
his  equity  has  never  arisen." 

In  the  case  before  us,  the  plaintiff  "  has  never  made  an  en- 
try, such  as  the  law  requires,"  and  the  entry  found  on  the 
books,  in  the  oflSce  of  the  Register  of  Deeds,  was  unauthor- 
ized and  of  no  validity  whatever.  Not  being  a  proper  entry, 
it  was  not  constructive  notice,  and  there  was  no  evidence  of 
actual  notice,  and  if  there  had  been,  the  authority  of  MaxweU 
V.  Wallace^  supra,  to  the  reasoning  in  which  we  refer,  seems 
conclusive  against  the  plaintiff. 

There  is  no  error.  AflBrmed. 


LYDIA  A.,  JANE  M.  AND  MARGARET  STIKELEATHER  v.  WIL- 
LIAM  STIKELEATHER. 

Ckmsiruction  of  Will — Jurisdiction  of  Justice  of  the  Peace. 

A  testator's  will  contained  the  following  provision  :  "  It  is  my  will,  and 
I  direct,  that  ray  real  estate  and  personal  property  be  kei)t  together 
for  the  use  and  benefit  of  my  four  daughters  (naming  them)  as 
long  as  they,  or  any  two  of  them,  will  remain  together,"  and  three 
of  them,  (one  having  died,)  the  year  after  testator's  death,  lived 
and  raised  on  the  land  devised  a  bale  of  cotton,  which  the  execu- 
tor took  and  sold :  Held,  that  they  were  entitled  to  recover,  and 
that  a  Justice  of  the  Peace  had  jurisdiction  of  the  action. 
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Civil  action,  heard  before  Clark^  /.,  at  November  Term, 
1887,  of  Iredell  Superior  Court,  on  appeal  from  a  Justice 
of  the  Peace. 

It  appears  that  Nicholas  Stikeleather  died  in  1885,  leaving 
a  last  will  and  testament,  which  was  duly  proven. 

The  following  is  a  copy  of  so  much  thereof  as  it  is  neces- 
sary to  set  forth  here: 

Item  3d.  It  is  my  will,  and  I  direct,  that  my  real  estate 
and  personal  property  be  kept  together  for  the  use  and  bene- 
fit of  my  four  daughters,  Susan  Stikeleather,  Jane  Malinda 
Stikeleather,  Margaret  E.  Stikeleather,  and  Lydia  A.  Stike- 
leather, ns  long  as  they,  or  any  two  of  them,  will  remain  to- 
gether; and  in  the  event  that  my  four  daughters,  aforemen- 
tioned in  this  item  of  my  will,  or  any  of  them,  fail  to  agree 
or  remain  together,  then  I  give  and  devise  all  my  real  estate 
and  personal  property  to  my  children  above. 

The  defendant  qualified  as  executor  of  the  will. 

The  following  is  a  copy  of  the  case  agreed,  submitted  to 
the  Court,  the  action  having  been  commenced  before  a  Jus- 
tice of  the  Peace,  and  brought,  by  appeal,  to  the  Superior 
Court,  and  a  jury  trial  being  waived  : 

It  is  agreed  that  the  plaintiffs  raised  and  picked  out  the 
bale  of  cotton  in  controversy,  on  the  farm  on  which  they  now 
live,  the  same  being  the  tract  of  land  which  belonged  to 
Nicholas  Stikeleather  at  the  time  of  his  death,  and  being  the 
real  estate  described  in  said  will. 

It  is  agreed  that  plaintiffs  took  the  cotton  to  the  gin,  the 
defendant  having  told  their  hired  man  to  take  it  there,  and 
that  defendant  went  to  the  gin  and  took  the  cotton  to  States- 
ville  and  sold  it  for  8  45-100  cents  per  pound,  there  being 
434  pounds  of  the  cotton;  ten  cents  off  for  weighing. 

Plaintiffs  are  the  onl}'  surviving  daughters  of  Nicholas 
Stikeleather,  Susan  being  dead,  and  they  lived  on  the  land 
described  ever  since  his  death,  which  was  in  1885.  The 
bale  of  cotton  sued  for  was  raised  in  1880. 
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It  U  agreed,  that  if,  upon  the  above  facts,  the  justice  should 
believe  that  the  cotton  belongs  to  plaintiffs,  he  is  to  give  judg- 
ment in  their  favor  for  the  price  of  the  cotton  and  the  costs; 
if  he  thinks  it  does  not  belong  to  plaintiffs,  he  is  to  give 
judgment  in  favor  of  the  defendant  for  cost. 

The  Court  gave  judgment  for  the  plaintiffs,  and  the  de- 
fendant appealed  to  this  Court. 

Mr.  R.  F.  Armfieldy  for  the  plaintiffs. 

Mr.  M.  L.  McCorkU  (by  brief),  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  case).  It  seems  to  us 
verj'  plain,  that  the  testator  intended,  by  the  clause  of  his 
will  above  recited,  that  his  daughters  should  have  the  "use 
and  benefit "  of  his  land  while  they,  or  any  two  of  them, 
should  live  together  upon  it — that  is,  that  they  should  have 
the  right  to  live  upon,  use  and  cultivate  it,  or  have  it  culti- 
vated, for  their  own  exclusive  benefit.  There  is  nothing  in 
the  will  that  even  suggests  the  contrary. 

The  plaintiffs  are  the  three  surviving  daughters;  they 
have  lived  upon  the  land  together  ever  since  the  testator's 
death,  and  upon  it  they  produced  the  cotton  in  question  the 
year  next  after  his  death.  It,  so  far  as  appears,  was  theirs 
absoluteh'.  Thq  defendant  had  no  right  to  it  whatever,  for 
any  purpose;  nevertheless,  he  took  and  sold  it  for  his  own 
use.    Obviously,  the  plaintiffs  were  entitled  to  recover. 

The  counsel  for  the  appellant  contended,  on  the  argument, 
that  the  clause  of  the  will  mentioned,  created  a  trust  in 
favor  of  the  plaintiffs,  and  inasmuch  as  a  Justice  of  the 
Peace  has  not  authority,  ordinarily,  to  administer  trusts, 
therefore  he  did  not. have  jurisdiction  of  this  action.  This 
contention  is  unfounded.  Neither  the  executor  nor  any 
other  person  is  directed  by  the  will  to  take  charge  of,  super- 
vise and  control  the  property,  collect  the  rents  and  pay  the 
same  to  the  daughters — no  such  provision  appears  in  terms  or 


92  IN  THE  SUPREME  COURT. 


Brown  t%  The  Commissioners. 


by  implication.  Indeed,  it  seems  that  the  purpose  of  the 
testator  was  to  provide  a  home  for  his  daughters,  and  a 
means  for  their  support;  they  were  to  have  the  use  and 
benefit  of  the  land ;  it  was  not  intended  that  a  trustee  should 
let  the  land  and  hire  the  personal  property,  first  to  one  person 
and  afterwards  to  another,  and  account  for  the  rents  and 
hires. 
No  error.  Judgment  affirmed. 


W.  T.  BROWN,  on  behalf  of  himself  and  all  other  tax  payers,  &c.,  v. 

THE  COMMISSIONERS  OF  HERTFORD. 

Mxinicipal  Coirporations — Tovmships — Township  Bonds — Con- 
stitution— County  Revenue  Subject  to  Legislative  Control. 

1.  Townships  are  within  the  power  and  control  of  the  Greneral  Assembly, 
just  as  are  counties,  cities,  towns,  and  other  municipal  corpora- 
tions. It  may  confer  upon  them,  or  any  single  one  of  them,  cor- 
porate i>owers,  with  the  view  to  accomplish  any  lawful  purpose. 
Such  powers  may  be  conferred  for  a  single  purpose  as  well  as 
many.  Semble,  the  people  of  localities  may  be  incorporated  into 
road  districts,  school  districts  and  the  like. 

*2.  The  General  Assembly  may  empower  a  township,  with  the  sanctdon 
of  its  qualified  voters,  to  aid  in  the  construction  of  a  railroad  by 
levying  taxes  and  contracting  a  debt  to  raise  money  for  that  pur- 
pose. 

8.  The  mere  fact  that  other  neighborhoods  will  derive  incidental  advan- 
tages from  such  action  on  the  part  of  the  township,  is  no  objec- 
tion to  legislation  of  this  kind. 

4.  An  Act  of  Assembly  directing  that  the  county  taxes,  which  might 
he  levied  upon  the  property  and  franchise  of  a  railroad  company 
in  a  certain  township,  should  be  applied,  as  far  as  necessary,  to 
the  payment  of  the  interest  on  bonds  issued  by  such  township  in 
aid  of  the  railroad,  is  constitutional. 


FEBRUARY  TERM,  1888.  93 


Brown  v.  The  Commissioners. 


4.  The  General  Assembly  may  direct  how  the  ordinary  county  revenue 
shaU  be  applied.  It  may  direct  that  the  revenue  arising  from  a 
specified  source  shall  be  applied  to  a  particular  object. 

CYv'iL  ACTION,  tried  before  Graves,  J.,  at  Fall  Term,  1887, 
of  Hertford  Superior  Court. 
The  facts  appear  in  the  opinion. 

Mr.  Geo.  Coivper  and  Messrs.  Praden  &  Vann  (by  brief),  for 
the  plaintiffs. 
Messrs.  R.  B.  Winbome  and  E.  C  Smith,  for  the  defendants. 

Merrimox,  J.,  This  is  a  controversy,  submitted  to  the 
Court  below  without  action,  as  allowed  by  the  statute,  {The 
Code,  §§  567-569).  The  plaintiffs  are  tax  payers  of  Mur- 
fireesboro  Township,  in  the  County  of  Hertford,  and  the  de- 
fendants are  the  commissioners  of  that  county. 

The  statute  (Acts  1887,  ch.  365)  incorporates  The  Murfrees- 
ffCTo  Railroad  Company,  and  sections  fourteen  and  thirty -one 
thereof,  provide  as  follows : 

Sec.  14.  "  That  Murfreesborough  Township,  in  Hertford 
County,  and  Town  of  Murfreesboro,  in  said  county,  may 
subscribe  to  the  capital  stock  of  The  Murfreesboro  Railroad 
Company,  or  make  donations  to  said  company,  to  be  secured 
by  the  bonds  of  said  Township,  or  said  town,  as  the  case 
may  be,  bearing  six  per  centum  interest,  as  hereafter  provided, 
subject  to  the  approval  of  the  qualified  voters  of  said  Town- 
ship or  said  town." 

Sec.  31.  "  When  any  township  shall  subscribe  its  bonds  to 
the  capital  stock  of  said  railroad  company,  or  donate  the 
same,  as  provided  in  this  Act,  the  county  taxes,  which  shall 
be  levied  and  collected  upon  the  property  and  franchise  of 
said  company  in  said  Township,  shall  be  applied  in  pay- 
ment of  the  interest  on  the  said  bonds,  to  the  amount  of 
said  interest,  so  long  as  the  same  shall  accrue,  and  the  excess 
of  said  taxes,  if  any,  shall  be  applied  to  general  county  pur- 
poses; that  when  the  said  interest  shall  cease  to  accrue,  by 
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reason  of  the  payment  of  said  bonds,  the  said  taxes  shall  be 
applied  to  general  county  purposes." 

Of  the  numerous  questions  raised,  and  submitted  to  the 
Court  below,  the  following  are  the  material  ones  as  to  which 
error  is  assigned : 

"  1.  Has  the  General  Assembly  the  constitutional  power 
to  authorize  a  township  to  vote  its  bonds  to  aid  in  building 
a  railroad,  running  partly  through  said  township,  into  an  ad- 
joining county? 

2.  Has  it  the  power  to  direct  ihe  application  of  the  taxes 
levied  and  collected  on  ,the  property  and  franchise  of  said 
company,  within  said  township,  to  the  use  of  the  township,  as 
provided  for  in  section  31  of  said  act ;  if  not,  does  that  pro- 
vision render  the  whole  Act  unconstitutional?" 

As  to  these  questions,  the  Court  decided  : 

**lst.  That  the  Legislature  has  not  the  power  under  sec- 
tion 4,  Article  7,  of  the  Constitution,  to  authorize  the  issu- 
ing of  the  bonds,  and  the  levying  of  the  tax,  provided  for  in 
chapter  365,  Laws  of  North  Carolina,  session  1887 ;  nor  was 
the  power  of  the  Legislature  enlarged,  so  as  to  authorize  the 
same  by  section  14,  Article  7,  of  the  Constitution,  as  to  a 
particular  township. 

2d.  That  the  Legislature  had  not  the  power,  under  the 
Constitution,  to  direct  the  general  tax  levied  upon  the  prop- 
erty of  the  said  railroad,  or  to  be  levied,  to  be  applied  to  the 
purpose  named  in  section  31  of  the  Act:  but  this  section 
does  not  render  the  whole  Act  unconstitutional,  nor  prevent 
the  collection  of  the  tax  upon  the  property  of  the  said  rail- 
road, and  its  application  to  general  county  purposes." 

The  appellants  contend  that  these  rulings  are  erroneous. 

The  Court  gave  judgment,  that  the  defendants  be  enjoined 
perpetually  against  subscribing  for  the  capital  stock  of  the 
company  named,  and  likewise  against  issuing  the  bonds  of 
the  township  named,  to  pay  for  such  stock,  &c.,  and  for  costs. 

The  defendants,  having  excepted,  appealed  to  this  Court. 
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Several  of  the  questions  raised  by  the  ease  agreed  upon  by 
the  parties  and  submitted  to  the  Court,  involving  the  regu- 
larity and  suflSciency  of  the  order  of  the  County  Commis- 
sioners, directing  j\n  election  to  be  held,  and  the  conduct  of 
it,  to  ascertain  the  voice  of  the  electors  of  the  township,  in 
respect  to  the  proposed  subscription  for  capital  stock  of  the 
railroad  company  named,  were  decided  adversely  to  the  ap- 
pellee. As  he  did  not  appeal,  these  questions  are  not  before 
us  for  our  consideration,  and  hence,  we  express  no  opinion 
in  respect  to  them,  except  so  far  as  they  may  be  incidentally 
affected  by  the  questions  we  are  called  upon  to  decide.  In- 
deed, they  might,  very  properly,  have  been  omitted  from  the 
transcript  of  the  record  on  appeal. 

The  Constitution  of  this  State,  (Art.  VIL,  §§  3-4),  as  it 
prevailed  before  it  was  amended  in  1877,  and  as  amended, 
provided  that  the  County  Commissioners,  of  every  county  in 
the  State,  should  divide  the  same  into  convenient  districts, 
determine  the  boundaries  thereof,  and  prescribe  a  name  for 
each.  It  further  provided,  that  when  this  was  done,  and  re- 
port thereof  was  made  to  and  approved  by  the  General  As- 
sembly, that  then  "  the  said  districts  shall  have  corporate 
powers  for  the  necessary  purposes  of  local  government,  and 
shall  be  known  as  Townships." 

Thus  townships  were  established  in  every  county  invested 
with  corporate  powers. 

But  an  amendment  of  the  Constitution  provided,  as  to 
that  Article  including  the  sections  thereof  cited,  (§  14  thereof,) 
that "  the  General  Assembly  shall  have  full  power,  by  stat- 
ute, to  modify,  change,  or  abrogate  any  and  all  of  the  pro- 
visions of  this  Article,  and  substitute  others  in  their  place, 
except  sections  seven,  nine,  and  thirteen." 

The  Legislature,  in  the  exercise  of  the  power  thus  confer- 
red upon  it,  enacted,  (Acts  1876-77,  Chap.  141,  §  7,)  that 
"All  the  provisions  of  Article  seven  of  the  Constitution,  in- 
eonsistent  with  this  Act,  except  those  contained  in  sections 
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seven,  nine  and  thirteen,  are  hereby  abrogated,  and  the  pro- 
visions of  this  Act  substituted  in  their  place ;  subject,  however , 
to  the  power  of  the  General  Assembly  to  alter,  amend,  or  ab- 
rogate the  provisions  of  this  Act,  and  to  substitute  others  in 
their  stead,  as  provided  for  in  section  fourteen  of  Article 
seven  of  the  Constitution."  It  further  enacted,  in  the  same 
statute,  as  follows :  "  Sec.  3.  The  townships  heretofore  created, 
or  hereafter  established,  shall  be  distinguished  by  well  de- 
fined boundaries,  and  may  be  altered,  and  additional  town- 
ships created,  bj''  the  Board  of  County  Commissioners,  but  no 
township  shall  have,  or  exercise,  any  corporate  powers  what- 
ever, unless  allowed  by  Act  of  General  Assembly,  to  be  ex- 
ercised under  the  supervision  of  the  Board  of  County  Com- 


missioners." 


The  counsel  for  the  appellee  contended,  on  the  argument 
before  us,  that  the  statute  last  cited  abolished  the  provisions 
of  the  Constitution  cited  in  respect  to  townships,  and  wholly 
deprived  them  of  corporate  powers  and  authority,  and  that 
the  General  Assembly  has  not  power  now  to  confer  upon  them 
such  corporate  powers,  and  particularly  such  powers  for  a 
single  purpose,  as  for  the  purpose  of  subscribing  for  the  capi- 
tal stock  of  a  railroad  company,  as  in  this  case,  and  create  a 
township  debt,  secured  by  bonds,  to  be  put  upon  the  markets 
to  pay  for  such  stock. 

The  view  thus  insisted  upon  is,  we  think,  clearly  untena- 
ble. It  will  be  observed,  that  the  provision  of  the  Constitu- 
tion, conferring  power  upon  the  General  Assembly  in  re- 
spect to  Article  seven  thereof,  is  clear,  distinct  and  compre- 
hensive ;  it  confers  fuU  power  to  modify ,  change  or  abrogate  its 
provisions,  except  as  to  those  sections  specified,  and  to  wt6- 
stitule  others  in  their  stead. 

This  does  not  imply  that  the  General  Assembly  shall  ex- 
ercise the  power  thus  conferred,  but  once,  and  never  after- 
wards. The  effect  of  such  an  interpretation  would  be  to  give 
the  Act  of  the  Legislature  as  much  permanency  and  un- 
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diangeable  effect,  as  if  it  were  a  constitutional  provision ;  in 
that  case,  the  statute  could  not  be  changed,  modified,  or  re- 
pealed ;  and  if  such  was  the  purpose  of  tlie  amenders  of  the 
Constitution,  they  might  as  well  have  abolished  Article  seven 
thereof,  and  substituted  one  more  acceptable  for  it.  The  more 
reasonable  interpretation  is,  it  seems  to  us,  that  the  purpose 
was  to  confer  upon  the  General  Assembly  full  power  to  leg- 
islate in  respect  to  the  Municipal  Corporations,  provided  in 
the  Article  mentioned,  except  as  to  the  matters  embraced  by 
sections  seven,  nine  and  thirteen  thereof;  that  is,  power 
to  create  and  abolish  them;  to  amend,  modify,  or  repeal 
the  laws  affecting  them,  from  time  to  time,  as  the  chang- 
ing circurastances,  the  convenience  and  common  good  of  the 
people  generally,  or  in  particular  sections  or  localities,  may 
require. 

The  Legislature,  in  the  statute  last  cited  in  the  sections  above 
set  forth,  cautiously  reserved  the  right  and  power  "  to  alter, 
amend,  or  abrogate  the  provisions  of  this  act,  and  to  substi- 
tute others  in  their  stead,"  and  from  time  to  time,  in  a  great 
variety  of  ways,  such  power  has  been  exercised  by  it. 

Townships  are,  therefore,  within  the  power  and  control  of  . 
the  General  Assembly,  just  as  are  counties,  cities,  towns  and 
other  municipal  corporations.  It  may  confer  upon  them, 
or  any  single  one  of  them,  corporate  powers,  with  the 
view  to  accomplish  any  lawful  purpose,  to  promote  the 
prosperity,  safety,  convenience,  health,  and  common  good 
of  the  people  residing  within  them,  and  resorting  thither, 
from  time  to  time.  And  we  can  see  no  good  reason  why 
it  may  not  confer  such  power  for  a  single  purpose,  as  well 
aa  many.  There  may  be  enterprises  important  to  the  peo- 
ple of  localities — such  as  townships,  road  districts,  school 
districts,  and  the  like — ^that  may  be  promoted  by  the  exer- 
cise of  corporate  powers,  to  a  limited  extent,  by  such  com- 
munities. 

It  is  not  necessary  to  advert  here  to  the  nature  and  extent 
100—7 
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of  the  powers  of  the  Legislature,  in  creating  and  controlling 
municipal  corporations.  We  have  had  occasion  to  do  so 
frequently,  within  the  last  two  or  three  years.  White  v. 
Commissioners,  90  N.  C,  437 ;  McCormac  v.  Commissioners^ 
Ibid.,  441 ;  Dare  County  v.  Currituck  County,  95  N.  C,  189 ; 
Mills  V.  WUliaw^,  11  Ired.,  558 ;  CaMwell  v.  Justice,  4  Jones 
Eq.,  323 ;   Wood  v.  Oxford,  97  N.  C,  227. 

We  are  unable  to  see  any  just  reason  why  the  people  of  a 
township,  through  which  a  railroad  is  located,  shall  not,  if 
they  see  fit,  aid  in  its  construction,  by  taxing  themselves,  and 
creating  a  debt  for  the  purpose,  when  the  Legislature  pro- 
vides that  they  may,  just  as  the  people  of  a  county,  city,  or 
town  may  do,  and  for  the  like  considerations.  It  may  be 
unwise  or  inexpedient,  as  a  measure  of  economy,  but  the 
tax  payers — electors — must  judge  as  to  that.  In  important 
respects,  the  citizens  of  a  township  are  an  organized  com- 
munity, separate  from  their  neighbors,  and  they  may  derive 
great  and  special  advantages  from  a  railroad,  to  be  located 
and  constructed  in  their  midst.  The  mere  fact,  that  other 
neighborhoods  will  derive  incidental  advantages,  is  no  good 
objection.  If  so,  it  would  apply,  generally,  in  the  case  of 
such  aid  extended  by  counties,  cities,  and  towns.  Wood  v. 
Oxford,  97  N.  C,  227. 

The  objection  that  the  Legislature  could  not  direct  the 
county  taxes  levied  upon  the  property  and  franchise  of  the 
railroad  company  named,  within  the  township,  to  be  applied 
to  the  payment  of  the  interest  accruing  upon  the  bonds  to 
be  put  upon  the  market,  is  unfounded.  The  section  of  the 
charter  of  the  company  (§  31,)  complained  of,  does  not,  in 
any  way  or  respect,  interfere  with  the  levy  of  the  taxes  re- 
ferred to ;  it  only  directs  the  application  of  the  part  of  the 
county  revenues  arising  from  the  source  named,  to  a  partic- 
ular purpose.  There  is  no  provision  of  the  Constitution 
that  forbids  this.  The  Legislature  may  direct  how  the  ordi- 
nary county  revenues  shall  be  applied  within  the  county  for 
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any  lawiiil  public  purpose.  Thus,  it  might  direct  that  the 
reTenueSy  arising  from  a  specified  source,  should  be  applied 
to  the  debt  created  in  building  a  court-house,  a  jail,  a  poor- 
house,  a  public  bridge,  a  public  road,  and  the  like.  Coun- 
ties are  instrumentalities  of  government,  and  are  subject  to 
the  control  of  the  Legislature  to  a  great  extent,  in  the  ab- 
sence of  constitutional  limitation  upon  its  powers.  HoUon 
T.  Commissionera,  93  N.  C,  430. 

There  is,  therefore,  error.  The  judgment  must  be  reversed, 
and  judgment  entered  in  the  Court  below  for  th^  defendant, 
as  stipulated  in  the  case  agreed  upon  and  submitted  to  the 
Court.  To  that  end,  let  this  opinion  be  certified  to  the  Su- 
perior Court,  according  to  law. 

It  is  so  ordered. 

Error.  Reversed. 


J.  C.  HALLIBURTON  and  others,  Executors  of  Jacob  Harshaw,  v. 
JOHN  CARSON,  Executor  of  Geo.  M.  Carson,  and  others. 

Executors  and  AdministrcUors  —Emdence,  §  590 — Statute  of  lAmir 
iaUons  and  Preaumptiona — Bonds  payable  in  Coin — Relations 
between  Personal  and  Real  representatives  of  Deceased  Debtor. 

L  An  executor,  when  sued  for  an  account,  is  entitled  to  credit  for  pay- 
ments made  by  him  on  debts  of  his  testator,  although  such  debts 
were  barred  by  the  statute  of  limitations,  or  were,  under  the  stat- 
ute of  presumptions,  presumed  to  have  been  paid  at  or  before  the 
death  of  the  testator.  The  law  does  not  require  an  executor  to 
make  his  testator  **  sin  in  his  grave,**  by  setting  up  an  unconsci- 
entious defence. 

%  EispeciaUy  is  the  above  true,  when  the  testator,  shortly  before  his 
death,  told  the  executor  that  he  owed  the  debts  in  question,  and 
wished  them  paid. 
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* 
8.  In  such  a  case,  the  testimony  of  the  executor  as  to  the  statements  of 
his  testator,  that  he  owed  the  debts,  &c.,  is  not  rendered  incom- 
petent by  sections  580  and  590  of  The  Code. 

4.  An  executor,  acting  under  the  rule  laid  down  in  Edberson  v.  Brown^ 

68  N.  C,  554,  in  settling  a  bond  of  his  testator^s,  payable  in  coin, 
is  protected,  although  the  rule  established  by  that  case  is  at  vari" 
ance  with  the  ruling  of  the  Supreme  Court  of  the  United  States. 

5.  The  ruling  in  Bevers  v.  Park,  88  N.  C. ,  456,  as  explained  and  cor- 

rected in  Speer  v.  James,  94  N.  C,  417,  with  reference  to  the  rela- 
tions existing  between  the  personal  representative  of  a  deceased 
debtor,  and  his  devisees  and  heirs  at  law,  confirmed. 

Civil  action,  heard  upon  exceptions  to  report  of  referee 
G.  F.  Bason,  by  MacRaCy  J.,  at  Spring  Term,  1886,  of  Mc- 
Dowell Superior  Court. 

The  defendants,  other  than  John  Carson,  appealed. 

Messrs.  J.  G.  Bynum  and  0.  N.  Folk,  for  the  plaintiffs. 
Messrs.  J.  B.  Batchelor,  Jno.  Devereux,  Jr.,  P.  J.  Sinclair  and 
W.  H.  Malone,  for  the  defendants. 

Smith,  C.  J.  This  suit,  instituted  in  January,  1876,  by 
the  plaintiffs,  executors  of  Jacob  Harshaw,  who  died  in  1868, 
against  the  defendant  John  Carson,  executor  of  George  M. 
Carson,  on  behalf  of  themselves  and  other  creditors,  is  to 
enforce  a  sale  of  the  devised  land  of  the  testator,  George  M., 
in  order  that  the  proceeds,  as  far  as  necessary,  may  be  ap- 
plied to  the  discharge  of  his  indebtedness,  upon  an  allega- 
tion of  an  exhaustion  of  the  personal  estate.  The  devisees 
were  subsequently  made  co-defendants. 

After  the  complaint  and  other  pleadings  were  put  in,  an 
order  of  reference,  by  consent  of  counsel,  was  made  to  John 
D.  Shaw,  to  take  and  state  the  administration  account,  and 
to  ascertain  and  report : 

1.  The  number  and  value  of  the  shares  received  by  the 
several  legatees,  and  when  taken  possession  of  by  each. 
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2.  The  value  of  each  of  the  tracts  of  land  devised  by  the 
testator,  George  M. 

And  3.  The  refunding  bonds,  executed  by  the  legatees, 
each  set  out  in  its  essential  particulars. 

At  Spring  Term,  1881,  the  defendant  Emily  Carson  hav- 
ing died  the  year  previous,  her  administrator  was  permitted 
to  become  a  party  in  her  stead,  and  he  filed  an  answer,  adopt- 
ing that  of  J.  McD.  Whitson  and  wife  Rebecca,  and  of 

Gowan  and  wife.  At  June  Term,  1883,  the  relations  between 
the  original  defendant,  John  Carson,  and  those  subsequently 
introduced  into  the  action,  being  adversary,  the  said  Whitson 
and  wife,  on  behalf  of  all  of  the  defendants  last  mentioned, 
put  in  an  answer,  controverting  the  allegation  contained  in 
the  answer  of  the  former,  the  executor,  to  which  he  made 
reply. 

The  referee  made  his  report,  to  which  objections  were 
taken,  and,  upon  motion  of  counsel  for  the  contesting  de- 
fendants, by  whom  we  designate  all  except  the  executor,  and 
upon  the  ground  of  newly  discovered  matter,  omitted  in  the 
report,  it  was  set  aside,  except  in  so  far  as  it  ascertains  the 
plaintiff'  debt,  and  as  to  this,  it  was  confirmed.  It  was  then, 
by  consent,  referred  to  W.  W.  Flemming,  to  find  particularly 
the  sum  due  the  plaintiffs,  and  he  did  so,  during  the  term, 
reporting  a  balance  of  $3,373.37,  whereof  $2,167.64  is  prin- 
cipal money. 

Thereupon,  at  the  instance  of  plaintiffs'  counsel,  it  was 
** considered  by  the  Court,  that  the  said  sum  of  $3,373.37,  be- 
ing principal  and  interest,  is  the  amount  of  the  debt  of 
the  plaintiffs,  and  that  they  are  entitled  to  judgment  ascer- 
taining the  same,  but  in  what  proportion  the  same  shall  be 
paid  by  the  devisees  of  said  George  M.,  and  others,  and  at 
what  time,  is  left  open  for  adjudication,  when  the  report  of 
G.  F.  Bason,  to  whom  the  cause  has  again  been  referred  for 
an  account,  shall  be  returned."  And  it  was  further  ordered, 
"that  this  cause  be  recommitted,  and  referred  to  George  F. 
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Bason,  to  take  and  state  an  account  of  the  estate  of  George 
M.  Carson,  which  has  come,  or  ought  to  have  come,  from  all 
sources,  into  the  hands  of  John  Carson,  the  executor,  and 
what  disposition  has  been  made  of  such  estate,  and  espe- 
cially, that  he  state  what  funds  have  come  into  the  hands  of 
the  said  executor  from  the  estate  of  William  Carson,"  (he 
being  also  executor  of  the  latter,)  "which  ought  to  be  sub- 
jected to  the  debts  of  any  one,  and  to  him,  as  executor  of 
George  M.  Carson ;  what  personal  property  of  the  estate  of  said 
George  M.  came  to  the  hands  of  each  of  his  legatees,  and  the 
value  thereof;  what  real  estate  of  the  said  George  M.  came 
to  each  of  his  devisees,  and  the  value  thereof;  and  in  case 
it  shall  appear  that  there  is  not  in  the  hands  of  the  executor 
BuflBcient  assets  to  pay  oflF  the  plaintiffs'  debt,  then  to  ascer- 
tain, and  report,  what  sum  each  of  the  devisees,  including 
the  executor,  is  liable  to  contribute  to  the  payment  of  the 
plaintiffs'  debt;  that,  in  ascertaining  what  sums  ought  to  have 
come  into  the  hands  of  the  executor,  the  referee  may  en- 
quire what  estate,  either  by  devise,  descent,  conveyance  or 
gift,  if  any,  has  come  to  the  executor  from  the  estate  of  Wil- 
liam Carson,  subject  to  the  payment  of  debts  due  him,  as 
executor  of  said  George  M. 

The  referee  will  find  all  the  facts  that  he  deems  materiali 
and  state  his  conclusions  of  law;  state  his  account  sepa- 
rately, and  report  to  the  next  term." 

The  referee  proceeded  to  execute  the  commission,  and 
made  the  required  report,  with  separate  findings  of  fact 
and  of  law,  arising  upon  them,  from  which  it  appears,  that 
the  executor  has  paid  towards  the  liability  of  the  testator, 
and  the  expenses  of  administering  the  estate,  in  excess  of 
the  assets,  with  which  he  is  chargeable,  the  sum  of  $3,341.92. 

Exceptions,  twelve  in  number,  were  filed  by  counsel 
of  the  contesting  defendants,  after  the  ruling  upon  which, 
and  exceptions  entered  thereto,  in  so  far  as 'they  were  not 
sustained,  the  account  was  re-referred  to  the  same  referee. 
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for  reformation,  in  the  particulars  requiring  correction,  and 
again  reported  to  the  Court,  with  the  evidence  taken  upon 
the  matters  in  controversy.  Of  this  report,  it  is  not  out  of 
place  for  us  to  remark  that  it  indicates  great  care  and  pains- 
taking, and  the  bestowal  of  much  labor,  in  eliminating  from 
the  mass  of  evidence,  the  points  in  dispute,  and  in  present- 
iDg  them,  in  a  clear  and  intelligible  form,  for  the  reviewing 
Court. 

Similar  objections  are  made  by  the  same  party,  to  the  re- 
foraied  report,  nine  in  number,  whereupon,  the  Court  pro- 
ceeded to  render  final  judgment,  and  the  contesting  defend- 
ants appealed. 

The  question,  whether  the  lands  devised  to  the  executor 
in  the  codicil  to  the  will,  made  after  the  death  of  some  of  the 
devisees,  were  primarily  liable  to  be  sold  to  meet  the  de- 
mands against  the  testator's  estate,  in  relief  of  the  other 
devised  lands,  or  whether  all  were  to  contribute,  was  decided 
when  that  matter  was  before  us,  upon  a  former  appeal,  in 
favor  of  an  equal  liability,  and  is  now  put  out  of  view. 
Halliburton  v.  Carson,  86  N.  C,  290.  We  pretermit  an  ex- 
amination of  the  exceptions  to  the  referee's  first  report,  for 
the  reasons:  (1)  that  it  is  embodied  substantially  in  the 
last,  to  which  a  new  series  of  exceptions  has  been  filed  ;  and 
(2),  because  the  argument  her«  upon  points  excepted  to,  and 
expected  to  be  decided  upon  the  appeal,  has  been  confined  to 
this  series.  Indeed,  the  argument  for  the  appellant  was  still 
more  restricted,  calling  our  attention  only  to  a  part  of  that 
series  of  rulings,  to  which  error  is  imputed.  We  limit, 
therefore,  our  inquiries  into  the  sufficiency  in  law  of  the  ex- 
ceptions to  the  last  report: 

1.  The  first  exception  is,  to  the  referee's  conclusions,  that 
the  statutory  limitations  of  three,  seven  and  ten  years,  as 
well  as  the  statutory  presumption  of  payment,  is  not  avail- 
able as  a  defence  to  claims  paid  that  had  been  due  more 
than  ten  vears  as  an  allowed  credit  to  the  executor.    The 
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objection  applies  to  the  claims,  the  vouchers  showing  pay- 
ment, which  are  numbered  7  and  16  in  the  report,  and 
which  had  been  overdue,  and  were  reduced  to  judgment 
without  resistance  by  the  executor,  and  afterwards  paid. 
These  claims  were  due  to  Martin  E.  Carpenter,  by  two  notes 
under  seal,  each  in  the  sum  of  $550,  on  May  9th,  1850,  and 
executed  by  the  testators,  George  M.  and  William,  suits  to 
recover  which  were  commenced  on  January  30th,  1867,  and 
to  R.  C.  Burgin,  guardian  of  James  Conley's  heirs,  by  note 
under  seal,  executed  by  J.  L.  Carson,  principal,  and  George 
M.  Carson  and  John  Carson,  sureties,  for  $2,262,  principal 
and  interest,  when  reduced  to  judgment,  the  last  payment 
being  ma<le  by  A.  Burgin,  administrator  of  the  pripcipal 
debtor,  on  July  5,  1873,  of  $259.50,  generally  against  the 
surety,  John  Carson,  and  guards  against  the  representatives 
of  the  other  obligors,  at  Fall  Term,  1869. 

The  defence  to  these  credits  is,  that  more  than  ten  years 
had  elapsed  after  the  maturit}''  of  the  bonds,,  and  they  are 
presumed  to  have  been  paid,  and  are  barred  by  the  statute 
of  limitations,  applicable  to  claims  against  the  estate  of 
deceased  debtors. 

2.  The  admission  of  the  testimony  of  the  executor  to 
show  the  subsisting  indebtedness  of  the  testator,  George  M.,  to 
Carpenter,  and  others,  which, consisted  of  his  declarations 
made  to  the  witness,  whom  he  made  executor  in  some  three 
months  before  his  death,  in  which  conversation,  he  said  he 
wanted  the  Carpenter  debt  paid.  The  objection  to  the  dec- 
laration of  the  deceased  is  based  upon  the  prohibitory  pro- 
visions of  The  Codey  §  590. 

The  referee,  in  our  opinion,  misconceives  (he  nature  of 
the  objection  to  tlie  allowance  of  the  credits,  in  requir- 
ing them  to  be  set  out  with  the  same  particularity  as  the  rules 
of  pleading  require,  when  the  statutory  bar  is  relied  on  to 
defeat  the  plaintiffs'  action.  The  complaint  is,  that  the 
executor  did  not  set  up  this  defence,  and  thus  protect  his 
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testator's  estate  from  the  demands,  and  that  he  was  remiss 
and  neglectful  of  official  duty,  and  should  bear  the  loss 
himself.  The  bonds  are  not  in  suit,  and  no  statutory  bar 
can  now  be  set  up.  The  strict  rule  of  pleading,  which  the 
referee  invokes  in  support  of  his  action,  has  no  application 
to  the  ease,  and  the  controversy,  as  to  any  particular  item  of 
daim  aud  resisted  credit,  springs  up  when  it  is  offered  in  the 
taking  the  account,  and  must  be  disposed  of  by  the  evidence 
in  support  of,  and  in  opposition  to,  its  allowance,  then  to  be 
produced  and  heard.  The  only  inquiry  is,  shall,  under  such 
circumstances,  money  paid  upon  a  debt,  presumed  to  have 
been  paid  before,  be  admitted  without  proof,  in  rebuttal, 
showing  that  it  has  not  been  paid,  or  that,  acting  in  entire 
good  faith,  the  executor  had  sufficient  reasons  for  his  belief 
and  action  in  making  the  payment? 

Now,  as  to  the  Carpenter  notes,  if  the  evidence  of  the  ex- 
ecutor is  to  be  received,  the  testator,  just  before  his  death, 
(and,  perhaps,  after  making  his  will,  for  its  date  is  not  given,) 
declares  to  the  person,  who  is  to  settle  his  estate,  that  he 
does  owe  this  debt,  and  another  due  to  a  named  creditor,  as 
well  as  some  others  of  small  amount,  and  not  specified,  and 
txishes  it  to  be  paid,  and,  in  his  will,  he  provides  for  the  pay- 
ment of  all  his  just  debts.  If,  then,  the  testimony,  coming 
from  the  source  that  it  does,  is  admissible,  it  fully  rebuts  the 
presumption  of  payment,  and  leaves  the  debt  as  subsisting 
in  full  force,  notwithstiinding  the  lapse  of  time,  and  justifies 
the  executor  in  submitting  to  the  judgment  without  resist- 
ance. 

We  come  now  to  consider  the  competency  of  the  witness  to 
testify  to  the  declarations  of  the  testator,  under  sections  580 
and  590  of  The  Cbdc,  the  interpretation  of  the  latter  of  which 
has  been  a  prolific  source  of  controversy  heretofore.  The 
main  purpose  to  be  subserved,  in  the  enactment,  is,  as  stated 
by  the  late  Chief  Ju8tice,in  McCanlessY.  Reynoldsji:  N.  C,  301, 
and  reiterated  in  Thompson  v.  Humphrey,  83  N.  C,  416,  that 
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of  the  parties  to  a  transaction  or  communication,  one  being 
dead,  the  survivor  shall  not  be  permitted  to  speak  of  it,  be- 
cause the  mouth  of  the  other  is  closed,  so  that  his  version 
cannot  be  heard.  This,  however,  presupposes  some  an- 
tagonism of  interest  as  to  the  subject-matter  of  the  evidence 
then  existing,  which  might  be  favorably  affected  as  to  one, 
and  unfavorably  as  to  the  other  of  the  parties,  between  whom 
it  takes  place.  Thus,  when  the  controversy  was,  as  to  whom 
the  deed  was  made  by  the  grantor,  he  was  allowed  to  testify 
that  it  was  to  deceased  party,  under  whom  the  defendant 
claimed,  because  there  was  no  controversy  as  to  the  witness's 
ownership,  and  he  was  indifferent  as  to  the  results  of  the 
issue.     Gregg  v.  Hill,  80  N.  C,  255. 

And  so  are  held  to  be  competent,  as  outside  the  purpose 
of  the  statute,  declarations  and  acts  of  the  deceased  upon  a 
question  of  mental  capacity,  through  whatever  witness  the 
testimony  is  derived.     McLearij  v.  Normenit,  84  N.  C,  235. 

In  the  case  before  us,  the  executor,  being  also  a  legatee  and 
devisee,  had  a  common  interest,  with  the  others,  in  refusing 
to  allow  the  debt  and  exonerating  the  trust  estate  therefrom. 
He  would  in  this  be  promoting  the  interest  of  each,  and  not 
his  own,  separate  from  theirs. 

With  such  information  as  he  had  from  such  a  source,  not 
to  be  distrusted,  and  under  a  sense  of  fiduciary  duty,  could 
he  rightfully  repudiate  the  liability  of  his  testator,  and  re- 
sist the  obligation  under  the  technical  rule  of  presumption 
opposed  to  fact ;  or,  if  he  does  not,  expose  himself  to  the  loss 
of  the  whole  sum  paid  ? 

It  is  true,  that  in  Barnawell  v.  Smith,  5  Jones  Eq.,  168,  Bat- 
tle, J.,  distinguishes  between  the  liability  incurred  by  an 
executor  or  administrator,  in  refusing  to  set  up  the  statutory 
bar,  which  puts  an  end  to  the  action,  and  in  not  taking  ad- 
vantage of  the  presumption  of  payment,  raised  by  the  lapse 
of  time,  declaring  him  responsible  in  the  latter  case,  unless, 
when  a  credit  for  the  expenditure  is  claimed,  he  can  repel 
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the  presumption,  while,  in  the  other,  he  may  exercise  his 
own  discretion.  He  says,  that  before  paying  the  demand, 
against  which  the  presumption  operates,  he  "  ought  to  show 
that  the  presumption  was  untrue,  and  that,  in  fact,  it  had 
not  been  paid  or  satisfied,"  before  permitting  a  judgment  to 
be  recovered,  or  making  payment. 

But  if  he  has  personal  knowledge  or  ample  proof  of  the 
indebtedness  as  still  subsisting,  and  acts  upon  either,  we  are 
unable  to  see  why  he  should  be  held  personally  responsible, 
and  be  denied  the  opportunity  of  giving  his  reasons  there- 
for, under  the  old  or  the  recentlv  amended  rules  of  evidence. 
In  all  cases,  he  must  act  in  good  faith  in  protecting  the  trust 
ei^tate  against  unjust  demands,  but  not  against  those  that  are 
houest  and  just.  The  law  does  not  require  of  him,  in  the 
expressive  words  of  another,  in  opposition  to  an  argument, 
that  it  was  the  legal  duty  of  the  representative  to  plead  the 
statutory  bar,  "to  make  him  sin  in  his  grave;"  and  such  is 
the  well  established  doctrine  in  this  State,  under  numerous 
adjudications  of  this  Court. 

And  again,  assuming  the  testimony  incompetent  to  prove 
the  fact  of  non-payment,  why  is  it  not  admissible  to  refute 
the  charge  of  culpable  indifference  and  inattention,  and 
show  wherefore  the  indebtedness  was  not  contested,  and  the 
good  faith  of  the  executor? 

**The  legatees  or  next  of  kin,"  remarks  Gaston,  J.,  "  can- 
not, in  conscience,  object  to  payment,  whether  voluntary  or 
compulsory,  made  by  the  representative  of  the  estate  of  what 
was  justly  due  therefrom.  In  equity,  as  respects  legatees  or 
next  of  kin,  the  estate  consists  only  of  what  remains  after 
satisfaction  of  the  creditors."  Williams  v.  Maitlandy  1  Ired. 
Eq.,  92. 

Suppose  the  presumption  could  have  been  repelled  by  fre- 
quent admissions  and  acts  of  the  debtor,  to  be  proved  by  an 
indifferent  witness,  who  dies  before  the  administration  ac- 
count is  taken,  so  that  any  resistance  to  the  action  would 
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have  been  fruitless,  must  the  executor,  who  pays  the  amount 
after  judgment,  be  disallowed  the  credit,  because  the  proof 
cannot  then  be  had  ?  And  shall  he  not  be  permitted  to  show 
his  reasons  for  making  a  useless  opposition  to  the  recovery  ? 
Yet  these  consequences  might  follow  the  adoption  of  the 
principle  that  applies  to  an  action  upon  the  claim  itself  when 
in  suit,  in  a  controversy  growing  out  of  its  payment.  Un- 
less some  difference  is  recognized,  very  great  hardship  might 
come  to  the  most  careful  and  honest  trustee  in  the  discharge 
of  his  official  duties,  and  for  which  the  enabling  statutes  in 
Tfie  Code  were  specially  intended,  as  is  apparent  from  their 
structure  and  scope. 

The  rule  would  be  very  stringent,  which  imposed  so  great 
responsibility  upon  a  fiduciary  agent  left  unprotected,  when 
his  disbursements^  made  in  fidelity  to  his  trusts,  and  to  be 
disallowed,  because  of  inability  to  produce  the  proofs  upon 
which  the  claim  could  have  been  established,  and  when  re- 
sistance would  have  entailed  needless  expense.  The  execu- 
tor "  is  answerable  only,"  says  Nash,  C.  J.,  in  Deberry  v.  Ivey, 
2  Jones  Ecj.,  370 ;  "  for  that  crasf^a  negligentia,  or  gross  neglect, 
which  evidences  malajides"  To  the  same  effect  are  Nelson 
V.  Hall,  5  Jones  Eq.,  32 ;  Meiidenhall  v.  Bmbow,  84  N.  C,  646 ; 
Paiiei'Bon  v.  Wadsworih,  89  N.  C,  407.  We  therefore  sustain 
the  rulings  of  the  Judge  upon  these  two  exceptions. 

The  Burgin  judgment,  in  many  of  its  features,  is  similar 
to  that  which  has  been  discussed.  In  some  respects,  it  has 
peculiarities  of  its  own.  John  Carson  was,  himself,  a  surety 
obligor,  and  if  the  pleadings  were  to  be  verified  by  oath, 
how  could  he  swear  that  the  debt  had  been  paid  when  he 
knew  it  had  not  been,  and  why  should  he  be  required  to  set 
up  for  his  testator  a  defense  he  would  not  set  up  for  himself? 
It  would  be  evasive  to  say  the  debtors  relied  upon  the  pro- 
tection of  the  statute,  when  its  presumption  was  known  to 
be  untrue.  His  duty  to  the  estate  cannot  be  such  as  to  require 
him  to  do,  for  its  exoneration,  what  he  could  not  conscien- 
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tiottsly  do  for  his  own.  Their  interests  are  one  and  the  same, 
and  every  motive  was  against  any  dereliction  of  duty  in  the 
premises  to  both. 

Besides  this,  he  was  not  bound  to  set  up  an  unjust,  though 
legal  defence,  as  the  condition  of  his  own  recovery  from  the 
principal  debtor,  or  from  a  co-surety,  his  ratable  part  of  what 
he  may  have  been  compelled  to  pay,  by  reason  of  his  per- 
sonal liability.  This  has  been  expressly  decided,  when  the 
surety  failed  to  plead  the  statute  of  limitations  to  a  demand 
from  which,  it  would  have  protected  him,  inasmuch  as  his 
right  of  action  commences  at  the  payment.  Sherrod  v.  Wood- 
orrf,  4  Dev.,  360 ;  Jones  v.  Blanion,  6  Ired.  Eq.,  115. 

"There  was  no  obligation  on  the  plaintiff,  in  law  or  in 
equity,"  are  the  words  of  Nash,  C.  J.,  in  the  last  cited  case, 
**  to  plead  that  statute,"  (protecting  the  sureties  from  liability 
upon  guardian  bond,  after  three  years,  from  the  ward's  be- 
coming of  age  and  not  calling  him  to  an  account,)  "or  rely 
upon  the  protection  it  gave  him,"  citing  Leigh  v.  Smith,  3  Ired. 
Eq.,  442,  and  Williams  v.  Maitland,  supra.  This  was  said  of 
the  plaintiffs'  claim  for  a  contribution  from  a  co-surety  to 
the  bond. 

Why  is  it  more  his  duty  to  rely  upon  a  defence,  not  less 
unconscientious,  furnished  in  the  statutory  presumption  ? 

With  the  funds  in  his  hands,  the  appropriation  was  ^t 
once  made  by  the  law.  Ruffin  v.  Harrison,  reported  in  81 
N.  C,  208,  and  upon  the  rehearing,  in  86  N.  C,  190.  There 
was,  therefore,  no  limitation  resulting  from  the  lapse  of  time 
afterwards,  depriving  the  executor  of  his  right  to  a  credit 
upon  a  settlement  of  the  estate. 

3.  The  next  exception,  pressed  with  earnestness  and  force 
by  appellees'  counsel,  in  argument,  is,  in  allowing  a  credit 
for  an  alleged  premium,  entering  into  the  judgment  ren- 
dered upon  the  bond  due  to  Jacob  Harshaw,  the  plaintiffs' 
testator,  and  executed  by  J.  L.  Carson,  William  Carson  and 
CJeorge  Carson,  on  April  20, 1860,  and  payable  upon  its  face 
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"in  United  States  coin."  It  was  reduced  to  judgment,  at 
Fall  Term,  1869,  of  McDowell  Superior  Court,  and  the 
record  thereof  was  produ(^ed  before  the  referee  Shaw,  show- 
ing the  amount  recovered  to  be  $4,326.45,  and  upon  the 
back  of  the  bond,  besides  an  endorsed  payment  of  $198.33, 
id  an  entry,  as  follows : 

•' P'l  (intended  for  principal) $2,167  64 

Int.  to  2d  September,  1869 1,037  14 

Gold  premium,  35  per  cent 1.121  67 


$4,326  45, 


This  entry,  as  well  as  the  computation  of  interest  accrued, 
suflSciently  shows,  that  the  premium  upon  gold  has  been 
added  to  the  amount  due  upon  the  face  of  the  bond,  which, 
it  is  not  denied,  measured  the  difference  in  value  between 
gold  and  National  currency,  at  the  date  of  the  judgment. 
This  method  of  conversion  of  the  one  into  the  other  fund, 
is  in  accordance  with  the  decision  of  this  Court  in  Roberson 
v.  Browriy  63  N.  C,  554,  while  it  is  at  variance  with  that  of 
the  Supreme  Court  of  the  United  States — Branson  v.  Rhodes^ 
7  Wall.,  229,  and  Bxdler  v.  HarmntZy  Ibid.,  258,  wherein  the 
currency  in  the  contract  is  preserved,  in  kind,  in  the  judg- 
ment, and  in  the  execution,  that  follows.  The  executor,  act- 
ing upon  the  rule  laid  down  in  this  Court,  is  warranted  in 
not  resisting  the  recovery  of  the  sum  thus  augmented  by 
the  premium  upon  coin,  and  payable  in  National  currency ; 
nor  is  there  any  principle  in  law  or  equity,  known  to  us, 
nor  any  authority  referred  to  by  counsel,  on  which,  in  con- 
sequence of  the  appreciation  of  the  latter  to  the  level  of  the 
former  in  value,  the  debt  can  be  reduced,  as  it  could  not  be 
increased  in  case  of  depreciation. 

Besides,  the  sum  adjudged  due,  in  the  ruling  upon  the 
report  of  the  referee  Flemming,  acquiesced  in,  and  not  the 
subject  of  exception,  is  thus  conclusively  settled  in  this  very 
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action;  and  cannot  come  up  again,  except  upon  a  revisal  of 
that  adjudication,  upon  a  proper  application  to  the  Court. 

It  is  unnecessary  to  consider  the  original  judgment  against 
the  executor,  and  enquire  if  the  statute  of  limitations  can 
still  be  set  up,  in  opposition  to  the  present  proceeding,  to 
charge  the  devised  land  with  the  debt ;  and  it  is  only  neces- 
sary to  say,  that  the  ruling  in  Bevers  v.  Park,  88  N.  C,  456, 
has  been  misunderstood,  and  the  mistake  explained  and  cor- 
rected in  Speer  v.  James,  94  N.  C,  417,  where  the  subject- 
matter  of  the  relations  between  the  personal  representative 
of  a  deceased  debtor,  and  his  devisees  and  heirs  at  law,  is 
folly  considered. 

The  other  exceptions,  based  upon  alleged  erroneous  rulings 
npon  the  law,  for  none  others  are  before  us  in  this  appeal, 
without  special  and  separate  reference  to  each,  must  be 
overruled. 

There  is  no  error,  and  the  judgment  must  be  affirmed, 
and  it  is  so  ordered. 

No  error.  Affirmed. 


JOHN  M.  GALLOWAY,  Executor,  and  others,  v.  W.  B.  CARTER, 

Jr.,  and  others,  Executors. 

Construction  of  Wills — Defectsible  Estates. 

1.  A  testator,  by  his  will,  after  first  making  provision  for  his  wife,  and 
then  for  his  children,  severally,  and  in  order,  giving  each  in  sev- 
eralty certain  lands  in  fee,  besides  slaves  and  other  personalty, 
directed  that  aU  his  property,  real  and  personal,  not  specifically 
disposed  of,  should  be  sold,  and  out  of  the  proceeds,  after  payment 
of  certain  pecuniary  legacies,  one  thousand  doUars  should  be  paid 
to  each  of  his  said  chUdren,  and  the  residue  divided  equally  be- 
tween his  wife  and  children.  After  the  above  provisions,  is  the 
following  clause :    *'  My  will  further  is,  tliat  if  any  or  either  of 
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my  children  should  die  without  leaving  issue  living  at  his,  her,  or 
their  death,  the  share  or  shares,  of  him,  her  or  them,  so  dying  (as 
well  the  accruing  as  the  original  share)  shall  be,  go  over  and  re- 
main to  the  surviving  brothers  and  sisters  and  the  child  or  chil- 
dren of  such  of  them  as  may  be  then  dead,  equally  to  be  divided 
between  them  share  and  share  alike ;  but  the  children  of  my  de- 
ceased child  shall,  in  such  case,  represent  their  parents  respect- 
ively and  take  in  families  f'  Held,  that  the  will  did  not  vest  an 
absolute  and  fee  simple  title  to  any  of  the  property  in  a  child  of 
the  testator  living  at  his— the  testator's— death ;  but  upon  the 
death  of  such  child,  leaving  no  issue,  all  the  property  to  which 
such  child  was  entitled  under  the  will,  went  over  to  and  became 
the  property  of  the  surviving  brothers  and  sisters,  and  the  child 
or  children  of  such  of  them  as  were  then  dead,  to  be  divided  among 
them  per  stirpes. 

2.  Where  the  estate  created  by  a  will  is  defeasible,  and  the  intention  of 

the  testator  is  doubtful,  and  the  property  itself  is  given,  and  not 
the  mere  use  of  it,  and  the  time  is  not  definitely  fixed  at  which 
the  estate  shall  become  absolute,  if  there  be  any  intermediate 
period  between  the  death  of  the  testator  and  that  of  the  devisee 
or  legatee,  at  which  the  estate  may  fairly,  in  view  of  the  whole 
will,  be  considered  absolute,  this  time  will  be  taken  as  that  in- 
tended by  the  testator  ;^but  if  there  be  no  such  intermediate  period, 
and  the  time  of  the  devisor's  death,  or  that  of  the  devisee^s  or  leg- 
atee's death  must  be  adopted,  the  former  will  be  treated  as  the 
time  intended. 

3.  The  general  rule  is  to  construe  the  estate,  whether  vested  or  contin- 

gent, as  absolute  and  indefeasible,  rather  than  defeasible ;  and  if 
it  cannot  be  construed  to  be  absolute,  then  to  construe  words 
which  make  it  doubtful,  as  to  when  the  estate  shall  become  abso^ 
lute,  in  such  manner  as  to  render  the  estate  absolute  at  as  early  a 
period  as  can  be  fairly  done. 

4.  The  above  rules  do  not  apply  when  a  contrary  intention  appears  from 

the  whole  will — its  terms,  phraseology,  several  parts,  provisions, 
conditions,  and  their  bearing  upon  each  other. 

5.  It  is  not  the  object  of  rules  of  interpretation  to  direct,  modify  or  pre- 

vent the  intention  of  the  testator,  but  to  ascertain  what  it  is  and 
make  it  effectual. 

(Smith,  C.  J.,  dissented). 

Civil  action,  tried  before  MacRae,  J.,  at  August  Term, 
1886,  of  Stokes  Superior  Court. 
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Jadgment  for  defendants.    Plaintiffs  appealed. 

It  appears  that  Robert  Galloway  died,  in  the  County  ot 
Rockingham,  in  the  year  1832,  leaving  a  last  will  and  testa- 
ment, which  was  duly  proven,  and  the  executors  therein 
named,  duly  qualified  as  such.  The  following  is  a  copy  of 
the  will : 

In  the  name  of  God,  amen  :  I,  Robert  Galloway,  of  Val- 
ley Field,  in  Rockingham  County,  North  Carolina,  do  make 
and  publish  this  paper  writing  as  my  last  will  and  testa- 
ment, hereby  expressly  revoking  all  former  wills  by  me 
made. 

I  give  and  devise  to  my  beloved  wife,  Mary  S.  Galloway, 
my  manor  plantation,  and  the  lands  thereto  belonging, 
called  "Valley  Field,"  and  containing  about  twelve  hun- 
dred acres,  for  and  during  the  term  of  her  natural  life ;  and 
I  give  absolutely  to  her  the  following  slaves,  namely :  Hub- 
bard, Joe,  Dick  (the  miller),  Jerry  (who  has  been  employed 
at  the  court-house),  Patrick,  my  old  and  faithful  servant  and 
friend,  Isaac  (who  lives  at  the  court-house),  Isaac  (at  the 
Eagle  Falls),  Lorenzo,  William  (purchased  from  Fitzgerald), 
Reuben,  James,  Nancy,  Elsey,  Tamer,  Diana  and  her  three 
youngest  children,  named  Grochus,  Nancy  and  Polly ;  Lean- 
thea,  Alice,  Dorcas  and  her  child  Betsey ;  Allen,  Philip  (at 
the  court-house),  and  Sylla  and  Delilah,  two  children  of 
Xancy ;  and  also  my  household  furniture  and  kitchen  uten- 
sils, at  Valley  Field ;  my  farming  implements  and  utensils, 
wagons,  carts,  plows,  gear,  and  the  like;  stock  of  horses, 
cattle,  hogs  and  sheep,  and  all  my  crop  and  provisions  on 
hand,  and  the  crop  growing  on  that  plantation  at  my  death ; 
also  my  twenty-two  shares  of  stock  in  State  Bank  of  North 
Carolina,  and  the  sum  of  one  thousand  dollars  in  money,  to 
be  paid  as  she  may  require  it.  But  I  further  direct  that  my 
wife  shall  furnish  my  sons,  Thomas  and  Rawley,  and  my 
daughters,  Mary  and  Elizabeth  (if  not  done  in  my  life-time), 
with  three  beds  and  furniture  each,  and  for  that  purpose 
100—8 
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she  may  take  eight  beds  and  furniture  from  the  court-house ; 
I  also  give  her  my  carriage  and  horses. 

I  give  to  my  son  Charles  the  tract  of  land  called  "  Rose 
Hill,"  situated  on  Dan  River,  on  which  he  resides,  contain- 
ing about  thirteen  hundred  acres,  in  fee  simple ;  also,  the 
following  negroes,  to- wit:  Reuben,  Anthony,  Winnie,  Philip, 
Tilda,  Pinkney,  Nancy,  Isaac  (son  of  Phillis),  Lethe,  Greorge, 
Alsey,  daughter  of  Edy,  and  Billy;  also,  all  the  furniture, 
household,  kitchen  and  farming  utensils,  crops  on  hand  or 
growing  on  said  plantation,  and  the  stocks  of  all  kinds  there 
belonging. 

I  give  to  my  son  Robert,  in  fee  simple,  the  tract  of  land 
situated  on  Dan  River  called  "  Eagle  Falls,"  containing  about 
one  thousand  twenty -five  acres  j  also,  the  following  ne- 
groes, to-wit :  Armistead,  Sam,  William,  Jerry,  Delia,  Branton, 
Dochia,  Mary,  Dick,  Alley,  Joe  and  Tom ;  also,  all  the  house- 
hold and  kitchen  furniture  in  his  possession  at  Eagle  Falls, 
or  Spring  Garden,  and  all  farming  utensils,  crops  on  hand 
or  growing  at  Eagle  Falls,  and  the  stocks  of  all  kinds  therfe 
belonging. 

I  give  to  my  daughter  Marion,  wife  of  James  E.  Galloway, 
in  fee  simple,  the  following  tracts  of  land,  situated  in  the 
Western  District  of  Tennessee,  viz.:  One  tract  on  the  Obion 
River,  which  James  Martin  conveyed  to  me,  being  part  of  a 
five  thousand  acre  tract,  called  the  "  Big  Clover  Lick ;"  and 
one  other  tract,  containing  about  one  thousand  three  hun- 
dred and  nine  and  a  half  acres,  lying  on  the  waters  of  Loore 
Hatchee  River,  in  Fayette  county,  which  the  said  James  E. 
conveyed  to  me;  also,  the  following  negro  slaves,  to-wit: 
Daniel  (whom  the  said  James  E.  hath  already  sold  by  my 
consent),  Peter,  young  Hubbard,  Lewis,  Bob,  Henry,  Lucy, 
Hester,  Lucinda,  Milly,  Abbey  and  Lavinia,  and  all  the  fur- 
niture, stock  and  other  perishable  property  which  I  put  into 
possession  of  her  said  husband. 

I  give  unto  my  son  Thomas  three  tracts  of  land,  situated 
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on  Dan  River,  adjoining  each  other,  which  I  purchased  from 
Daniel  Worsbam  and  Joseph  Crook,  and  the  heirs  of  Gideon 
Rooche  (the  latter  of  which  was  conveyed  to  him,  my  said 
son),  containing  altogether  about  one  thousand  acres,  in  fee 
simple;  also,  the  following  negroes,  to- wit:  Tom  (purchased 
from  W.  Leary ),  Stephen,  George,  Sam,  Hannah,  Luke,  Arm- 
strong, Martha,  Hannah,  Esther,  Sophy  and  Lucretia,  and 
all  such  stocks  of  any  kind,  household  and  plantation  uten- 
ola,  as  I  may  in  my  life-time  place  on  said  land,  or  put  into 
possession  of  my  said  son  Thomas. 

I  give  to  my  son  Rawley,  in  fee  simple,  a  tract  of  land 
which  I  purchased  from  Theophilus  Long,  situated  on  Dan 
River,  containing  about  three  hundred  acres,  with  all  imple- 
ments of  husbandry,  and  all  the  stocks  thereon,  and  the  crops 

» 

thereon  growing  at  my  death ;  also,  my  manor  plantation, 
called  "  Valley  Field,"  in  fee  simple,  in  reversion  after  his 
mother's  death;  and  also  the  following  negroes,  namely: 
Henry,  son  of  Tamer ,  Hubbard,  son  of  Maria ;  William,  son 
of  Dinah  ;  Harrison,  Washington,  July,  Edy,  Shelton,  Aggy 
and  Henderson ;  Elijah,  Martha,  daughter  of  Tamer  ;  Elias. 
I  also  give  my  son  Rawley,  in  fee  simple,  a  tract  of  land  ad- 
joining the  Lacy  tract,  conveyed  to  me  by  the  executors  of 
Martha  Scales,  and  containing  about  sixty  acres,  making 
that  whole  tract  about  three  hundred  and  sixty  acres,  or 
thereabouts. 

I  give  my  daughter  Mary  S.  the  land  which  I  purchased 
ffom  Barnes ;  also  that  purchased  from  George  Barnes ;  also 
that  purchased  from  William  Pratt,  that  purchased  from 
Stephen  Pratt  and  John  Robinson,  and  that  purchased  from 
John  Strong,  containing  about  six  hundred  acres,  more  or 
less,  in  fee  simple;  also  the  following  negroes,  to-wit :  Henry, 
purchased  of  William  Buck ;  James,  son  of  Bridget ;  An- 
thony,  son  of  Winnie;  Judah,  Mary  Ann,  Phoebe,  Bridget; 
Abraui,son  of  Diana;  Catherine,  Dorre,  Ann  and  Nelson,  son 
of  Dorcas,  at  the  court-house. 
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I  give  to  my  daughter  Elizabeth,  in  fee  simple,  the  tract 
of  land  called  "Barnes  tract,"  containing  about  eight  hun- 
dred acres,  which  was  conveyed  to  me  by  the  Clerk  and 
Master  in  Equity  for  the  county ;  and  also  the  following  ne- 
groes, to-wit:  Martha,  Jefferson,  Adam,  David,  Bonaparte, 
Peggy,  Minerva,  Adeline,  Harrison,  son  of  Peggy;  Dorcas 
and  her  son  Lewis,  and  Abbey,  daughter  of  Tamer.  I  also 
give  to  each  of  my  said  two  daughters,  Mary  and  Elizabeth, 
the  sum  of  four  thousand  dollars  in  ready  money,  and  a  horse 
and  saddle,  to  be  raised  out  of  my  estate,  as  hereinafter  di- 
rected. I  further  will  and  declare,  that  any  issue  belonging 
to  me  of  any  female  slave  herein  bequeathed,  which  is  now 
born,  and  which  is  not  in  this  will  particularly  named,  or 
which  may  be  born  before  my  death,  and  not  otherwise  dis- 
posed of  by  me,  shall  go  and  belong  to  the  same  person  or 
persons  to  whom  I  have  bequeathed  the  mother.  This  I  di- 
rect, knowing  that  several  already  have  children,  and  that 
others  probably  will  have  them. 

I  order  and  direct,  that  my  tract  of  land,  called  "Austin's 
old  place,"  situated  on  Dan  River,  opposite  the  Mulberry 
Island,  and  containing  about  five  hundred  acres,  more  or 
less,  also  my  tract,  called  "Spring  Garden,"  containing  about 
two  thousand  one  hundred  acres,  conveyed  to  me  by  James 
E.  Galloway ;  and  also  the  lands  I  purchased  from  Drury 
Williams  and  son,  from  Mitchell  Pounds  and  Purtle,  and  all 
my  lots,  lands  and  houses  near  Rockingham  court-house, 
and  all  the  residue  of  my  lands  and  real  estate,  not  herein 
devised,  and  situated  in  North  Carolina,  which  I  own  in  my 
own  right,  or  in  company  with  others ;  and  also  all  my  lands 
situated  in  Tennessee,  and  all  the  residue  of  my  specific 
personal  estate,  be  sold  by  my  executors,  or  such  of  them 
as  may  prove  my  will  and  act  in  its  execution;  which  sales 
may  be  made  at  public  auction,  or  by  private  contract,  at 
the  discretion  of  my  said  acting  executor  or  executors,  with 
this  restriction :  that  no  private  sale  shall  be  made  to  any  or 
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either  of  my  executors,  but  my  said  executors  may  be 
bidders  and  buyers  at  any  public  sale ;  and,  in  that  event, 
the  other  executors  may,  and  shall  have  power  to  convey  the 
lands,  or  other  things  purchased  by  a  co-executor,  to  him  or 
them  ao  buying,  in  the  same  manner  as  to  any  other  purchaser ; 
and  I  direct  that  sales  of  the  Tennessee  lands  be  made  on 
a  credit  of  one,  two  and  three  years ;  and  out  of  the  proceeds 
of  such  sales  of  my  stocks  of  merchandise  on  hand,  and 
other  property  not  given  away  herein,  my  cash  on  hand,  and 
debts  owing  to  me,  I  order  the  expenses  of  the  execution  of 
my  will  to  be  paid,  and  the  pecuniary  legacies  of  my  wife 
and  daughters,  Mary  S.  and  Elizabeth ;  the  residue  thereof 
I  give  to  my  wife  and  all  my  children,  equally  to  be  divided 
between  them,  except  that  my  wife  is  not  to  have  any  part 
thereof,  until  each  of  my  children  shall  have  received  one 
thousand  dollars  out  of  this  residue. 

My  will  further  is,  that  if  any  or  either  of  my  children 
should  die  without  leaving  issue  living  at  his,  her  or  their 
death,  the  share  or  shares  of  him,  her-or  them  so  dying  (as 
well  the  accruing  as  the  original  share)  shall  be,  go  over  and 
remain  to  the  surviving  brothers  and  sisters,  and  the  child 
or  children  of  such  of  them  as  may  be  then  dead,  equally  to 
be  divided  between  them,  share  and  share  alike ;  but  the 
children  of  my  deceased  child  shall,  in  such  case,  represent 
their  parents  respectively,  and  take  in  families. 

I  a])point  my  four  sons,  Charles,  Robert,  Thomas  and 
Rawley,  the  executors  of  this  my  last  will  and  testament, 
and  I  enjoin  it  on  them  and  all  my  children  to  live  in  har- 
mony, and  carefully  to  avoid  all  differences  and  disputes 
about  my  estate,  being  well  assured  that  it  would  be  more 
for  their  interest  if  I  had  nothing  to  leave  them,  rather  than 
that  what  I  do  leave  them  should  break  brotherly  love,  and 
become  subjects  of  contention  among  them. 

Ciiven  under  my  hand,  this  the  8th  day  of  December,  1831. 

R.  GALLOWAY. 
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Signed,  declared  and  published  by  the  testator  in  our 
presence,  who  attested  the  same  in  the  presence  of  him  and 
of  each  other,  by  his  request. 

THOMAS  RUFFIN, 
PETER  WILSON, 
PETER  H.  DILLARD. 

The  daughter  of  the  testator,  Mary  S.  Galloway,  named  in 
the  will,  died  in  the  month  of  March,  1886,  never  having 
been  married  and  without  issue,  leaving  a  last  will  and  tes- 
tament, which  was  duly  proven,  by  which  she  disposed  of  all 
her  property,  real,  personal  and  mixed,  including  such  as 
she  acquired  under  the  will  of  her  father.  The  defendants 
are  the  executors,  devisees  and  legatees  of  her  will. 

The  plaintiffs  are  the  surviving  children  of  the  testator, 
and  others,  who  represent  such  of  his  children  as  are  dead, 
and  the  purpose  of  this  action  is  to  obtain  a  construction  of 
the  will  set  forth  above,  an  account,  &c. 

In  the  Superior  Court,  the  defendants  moved  to  dismiss 
the  action,  because  the  complaint  does  not  state  facts  suflR- 
cient  to  constitute  a  cause  of  action.  The  Court  sustained 
the  motion,  and  gave  judgment  accordingly,  and  the  plain- 
tiffs, having  excepted,  appealed  to  this  Court. 

The  following  is  so  much  of  the  case,  settled  on  appeal,  as 
shows  the  contention  of  the  parties : 

"  The  plaintiffs  contended,  that,  under  the  said  will,  each 
child  took  a  defeasible  estate  in  fee  in  the  lands  and  per- 
sonal property  devised  and  bequeathed  to  said  child,  and 
that  upon  the  death  of  Mary  S.  Galloway,  in  1886,  without 
issue,  living  at  her  death,  all  her  property  and  estate  that  was 
devised  and  bequeathed  to  her  by  Robert  Galloway,  her 
father,  and  the  residue  thereof,  in  her  hands,  vested,  by  way 
of  executory  devise,  in  the  plaintiffs  and  individual  defend- 
ants, (who  are  the  children  of  the  deceased  children  of  said 
Robert  Galloway,)  as  tenants  in  common  thereof 
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The  surviving  defendants,  on  the  other  hand,  by  demurrer 
one  tenus,  contended,  that,  by  a  proper  construction  of  the 
will  of  the  said  Robert  Galloway,  deceased,  the  land  and 
personal  property  devised  and  bequeathed  to  Mary  S.  Gallo- 
way, was  vested  in  fee  simple,  and  absolutely,  in  the  said 
Mary  S.  Galloway,  upon  the  death  of  the  testator;  and  that, 
a*  appears  by  the  complaint,  the  said  Mary  S.  Galloway  had 
dieil,  leaving  a  last  will  and  testament,  by  which  she  dis- 
poned of  her  estate;  and  that  the  plaintiffs  were  not  entitled 
to  the  relief  demanded  in  the  complaint." 

Messrrs.  Mebane  &  Scott,  for  the  plaintiffs. 
Messrs,  Woisoii  S:  Glenn,  for  the  defendants.     • 

Merrimon,  J.,  (after  stating  the  facts).  The  will  before 
as,  to  be  interpreted,  is  orderly  in  its  form,  very  clear 
and  intelligible — certainly  in  most  respects — in  its  several 
provisions,  and,  of  itself,  affords  evidence  of  an  able  and 
skillful  draughtsman.  By  it,  the  testator  carefully  dis- 
posed of  all  his  large  and  valuable  estate,  embracing  much 
real  and  personal  property,  certainly  and  exclusively  to 
his  own  immediate  family,  consisting  of  his  wife  and  seven 
children,  thus  manifesting  a  settled  purpose  to  devote  his 
property,  as  far  as  practicable,  to  persons  of  his  own  blood. 

It  will  be  observed,  that  the  testator  first  makes  provision 
for  his  wife,  and  then  for  his  children,  severally,  and  in 
order,  giving  each,  in  severalty,  certain  lands  in  fee,  besides 
slaves  and  other  personal  property.  Having  thus  disposed 
of  much  the  greater  part  of  his  property,  he  directs  that 
certain  lands,  specified,  be  sold — part  of  them  on  a  credit  of 
one,  two  and  three  years — thus  turning  them  and  all  his 
property,  not  specifically  devised  or  becjueathed,  into  a  cash 
fund,  out  of  which  he  directs,  first,  that  certain  pecuniary 
legacies  be  paid  to  two  of  his  daughters,  named;  secondly. 
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that  each  of  his  children  be  paid  one  thousand  dollars;  and 
thirdly,  that  the  residue  thereof  be  divided  equally  between 
and  among  his  wife  and  children.  These  dispositions  em- 
brace all  his  property,  and  he  then  adds : 

**  My  will  further  is,  that  if  any,  or  either  of  my  children, 
should  die  without  leaving  issv^  living  at  his,  her,  or  their  deaih, 
the  share  or  shares  of  him,  her,  or  them,  so  dying,  {as  well  the 
accruing  as  the  original  sh/ire,)  shall  be,  go  over  and  remain  to 
the  surviving  brothers  and  sisters,  and  the  child  or  children  of 
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such  of  them  as  may  be  then  dead,  equally  to  be  divided  between 
them,  share  and  share  alike;  but  the  children  of  my  deceased 
child  shall,  in  such  case,  represent  their  parents,  respectively, 
and  take  in  families." 

It  is  this  clause  of  the  will  that  gives  rise  to  the  questions 
presented  for  our  decision.  The  principal  contention  of  the 
appellees  is,  that  the  testator  intended  that  it  should  have 
application  and  operative  effect  only  in  case  one  or  more  of 
his  children  had  died  in  his  life-time,  after  the  execution  of 
his  will ;  and  that,  as  his  daughter  Mary  S.,  now  deceased, 
and  under  whose  will  they  claim,  survived  him,  her  title  to 
the  property,  devised  and  bequeathed  to  her,  became  abso- 
lute on  the  death  of  the  testator. 

Construing  the  will  as  a  whole,  as  we  must  do,  we  cannot 
accept  the  interpretation  thus  insisted  upon,  as  the  correct 
one. 

As  contended  by  the  learned  counsel  for  the  appellees,  it 
seems  to  be  settled — certainlv  in  this  State — that  where  the 
estate,  created  bj^  the  will,  is  defeasible,  and  the  intention  of 
the  testator  is  doubtful— not  clearly  expressed — and  the  prop- 
erty itself  is  given,  and  not  the  mere  use  of  it,  and  the  time 
is  not  definitelv  fixed  at  which  it  shall  be  absolute,  if  there 
be  any  intermediate  period  between  the  dea'h  of  the  testator 
and  that  of  the  devisee  or  legatee,  at  which  the  estate  may 
fairly,  in  view  of  the  whole  will,  be  considered  absolute,  this 
time  will  betaken  as  that  intended  by  the  testator ;  but  if 


FEBRUARY  TERM,  1888.  121 

Galloway  v.  Carter. 

there  be  no  such  intermediate  period,  and  the  time  of  his 
death,  or  that  of  the  devisee  or  legatee,  must  be  adopted,  the 
former  will  be  treated  as  the  time  so  intended.  This  is  so, 
anless  there  be  words  that  forbid  such  interpretation,  or  con- 
siderations appearing  from  the  will  that  clearly  imply,  or 
disclose,  a  different  intent. 

The  general  rule  applicable  in  such  doubtful  cases  is,  to 
construe  the  estate,  whether  vested  or  contingent,  as  absolute 
and  indefeasible,  rather  than  defeasible;  and  if  it  cannot  be 
construed  to  be  absolute  in  its  creation,  then  t'>  so  interpret 
words  and  phrases  implying  such  conditions  as  render  the 
estate  defeasible,  doubtful  as  to  the  time  of  their  operation, 
90  as  to  render  tlie  estate  absolute  at  as  early  a  period  as  can 
feirly  be  done.  Cox  v.  Hogg,  2  Dev.  Eq.,  121;  HUliard  v. 
Kearney^  Bus.  Eq ,  221;  Biddle  v.  Hoyty  1  Jones  Eq.,  159; 
VaJis  V.  Freeman,  3  Jones  Eq.,  221 ;  Dams  v.  Parker,  69  N.  C, 
271 ;  Murchison  v.  Whitted,  87  N.  C,  465 ;  Price  v.  Johnson, 
90  N.  C,  592. 

But  such  rules  of  interpretation  do  not  apply  when,  from 
the  whole  will — its  terms,  phraseology,  several  parts,  provis- 
ions, conditions  and  their  bearing  upon  each  other,  and  just 
and  reasonable  implication  arising  thereupon — a  different 
intention  of  the  testator  clearly  appears.  He  might  provide 
otherwise.  Unquestionably,  it  is  competent  for  him  to  de- 
vise and  bequeath  his  property  to  his  children,  coupled — 
clofrged — with  the  condition,  that  if  one  or  more  of  them 
should  die  at  any  time  before,  or  after,  his  death,  without 
issue  then  alive,  then,  and  in  that  case,  it  should  pass  to  and 
become  the  {)roperty  of  his  or  her  surviving  brothers  and 
si&ters.  The  law,  for  reasons  of  wise  and  sound  policy,  does 
not  favor  such  a  disposition  of  property,  but  it  does  not  for- 
bid it,  and,  on  the  contrary,  when  it  appears  that  such  is 
the  purpose  of  the  testator,  it  will  uphold  and  enforce  his 
purpose.  Bullock  v.  Bvllock,  2  Dev.  Ya\.,  307 ;  Fortescve  v. 
Satterthwaite,  1  Ired.,  566;  Garland  v.  Watt,  4  Ired.,  287;  Biddle 


122  IN  THE  SUPREME  COURT. 


Galloway  v.  Carter. 


V.  Hoyt,  1  Jones  Eq.,  159;  MoUs  v.  Ccddwdlf  Bus.  Eq.,  289; 
Webb  V.  Weeks,  3  lones,  279;  Vase  v.  Freeman,  3  Jones  Eq., 
221 ;   WilliaTns  v.  Cotten,  Id.,  395. 

The  will,  however  it  may  dispose  of  propertj%  not  incon- 
sistently with  the  rules  of  law  and  statutory  regulations,  will 
be  upheld,  and  the  intention  of  the  testator  must  prevail. 
The  law  does  not  seek  to  mould  or  direct  his  purpose — on 
the  contrary,  it  effectuates  it  as  nearly  as  may  be.  Hence, 
it  is  no  part  of  the  object  of  rules  of  interpretation,  such  as 
those  adverted  to  above,  to  direct,  modify,  or  prevent  the 
intention,  but  only  to  ascertain  what  it  is,  to  the  end  it  may 
become  operative  and  effectual. 

Now,  in  our  judgment,  the  testator  of  the  will  under  con- 
sideration, intended,  by  the  clause  of  it  above  recited,  to  ren- 
der the  estate  and  title  of  the  property  devised  and  be- 
queathed to  his  several  children,  defeasible,  and  to  provide 
that,  in  case  any  one  or  more  of  them  should  die  at  any  time 
after  the  death  of  the  testator,  without  leaving  issue  living, 
at  his,  her  or  their  death,  respectively,  the  property  so  devised 
and  bequeathed,  including  any  that  might  have  accrued 
under  the  clause,  should  at  once,  u[)on  his,  her  or  their 
deaths  respectively,  at  any  time,  go  over  to,  and  become 
the  property  of,  the  surviving  brothers  and  sisters,  and 
the  child  or  children  of  such  of  them  as  may  then  be 
dead,  etjually  to  be  divided  among  them,  share  and  share 
alike,  the  children  of  any  deceased  child  representing 
their  parents  respectively,  and  taking  as  families.  This,  we 
think,  sufficiently  appears  from  the  clause  just  referred  to. 
It  |)rovides,  "that  if  any  or  either  of  my  children  shcTuld  die 
without  leaving  issue  living,  at  his,  her,  or  their  death,"  &c. 
These  are  comprehensive  words,  used  in  a  broad  sense — they 
do  not  im|)ly,  sim})ly,  that  if  one,  two,  or  three  shall  so  die, 
but  if  any — several — an  indefinite  number,  at  least  five — 
shall  so  die.  This  is  made  clearer  by  the  further  provision, 
in  this  connection,  that  then  "  the  share  or  shares  of  him  or 
them,  so  dying,  (as  well  the  accruing  as  the  original  share,) 
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shall  be,  go  over  and  remain  to  the  surviving  brothers  and 
sisters,  and  the  child  or  children  of  such  of  them  as  may  be 
then  dead,"  Ac.  The  testator  must  have  been  a  man  ad- 
vanced in  life — he  had  a  large  family,  seven  children — and 
it  appears  from  the  will,  that  at  least  one  of  them  was  mar- 
ried, thus  indicating  that  the  children  were  not  all  very 
young,  and  the  advanced  age  of  the  father.  Is  it  probable — 
is  it  reasonable  to  infer,  that  he  intended  such  provision  to- 
apply  to  such  of  his  children  as  might  die  in  his,  the  testa- 
tors, life-time?  Reasonably,  in  the  nature  of  the  matter,  did 
he  contemplate  that  several  of  his  children — perhaps  as 
many  as  five — would  have  children,  and  die  before  himself, 
and  he  ought  to  provide  for  such  a  contingency?  We  can- 
not think  so.  To  conclude  that  he  did,  would  be  to  ignore 
the  ordinary  course  of  nature,  in  such  respect,  as  well  as 
the  common  experience  and  observation  of  men.  HUliard 
V.  Kearney,  Bus.  Eq.,  221,  231,  232. 

Moreover,  if  the  clause  refers  to  the  death  of  children  in 
the  life-time  of  the  testator,  then  the  words  of  it — "  as  well 
the  accruing  as  the  original  share  "—could  have  no  practical 
meaning  or  purpose,  because,  in  that  case,  the  devise  and 
bequests  would  lapse  and  become  inoperative,  and  under 
the  will,  the  property  would  pass  into  and  become  a  part  of 
the  residuary  fund,  and  thus  go  to  the  surviving  brothers 
find  sisters  and  their  mother.  But.  if  the  clause  applies  to 
such  death  after  the  death  of  the  testator,  then  the  words, 
"as  well  the  accruing  as  the  original  share,"  would  serve 
the  important  purpose  of  certainly  keeping  the  whole  prop- 
erty in  the  family  of  the  testator— devoting  it  exclusively  to 
the  benefit  of  his  children  and  their  children,  as  far  and  as 
long  as  be  could.  This,  indeed,  seems  to  have  been  his  pur- 
pose. It  cannot  be  said  that  the  testator  was  inops  concilii, 
and  therefore,  could  not  know  with  accuracy,  the  legal  effect 
of  such  provisions.  The  will,  upon  its  face,  shows  the  con- 
^Tx — that  he  was  well  advised  how  to  effectuate  his  pur- 
pose, and  that  it  was  skilfully  and  very  thoroughly  drawn. 
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Then,  as  the  provision  of  the  clause  last  mentioned  does 
not  apply  to  such  death  of  a  child  or  children  in  the  life-time 
of  the  testator,  plainly,  by  its  terms,  it  has  reference  and  ap- 
plication to  such  death,  after  his  death.  At  such  death  of  a 
child,  his  or  her  share,  including  any  accruing  share,  would  go 
over,  as  provided.  As  the  intention  of  the  testator  was  that 
we  have  indicated,  the  argument,  that  his  disposition  of  his 
property  was  unwise  and  inconvenient,  and  might  result  in 
injustice  to  some  of  his  children,  and  has  so  resulted  in  the 
case  of  his  daugliter  named,  who  died  without  ever  having 
had  issue,  is  without  force.  He  certainly  had  the  right  to 
dispose  of  it  as  he  did,  whatever  may  have  been  his  motive 
and  whatever  the  consequences. 

It  has  been  suggested,  that  the  clause  of  condition  and 
defeasance  does  not  apply  to  all  the  devises  and  bequests 
of  the  will,  but  only  to  the  bequests  to  be  paid  out  of  the 
fund  to  be  raised  from  the  sale  of  the  land  directed  to  be 
sold,  and  the  personal  property  not  specifically  bequeathed. 
We  cannot  yield  our  assent  to  this  view.  There  is  nothing, 
it  seems  to  us,  to  warrant  such,  or  any  restricted  application. 
The  clause  appears  separately  from  any  other,  at  the  end  of 
the  clauses  disposing  of  all  the  property,  and  begins  thus: 
^'  My  will  further  is" — that  is,  in  addition.to  all  the  testator 
had  provided — and  then  proceeds  as  follows :  "  That  if  any, 
or  either  of  my  children,  should  die  without  leaving  issue 
living  at  his,  her,  or  their  death,  the  share  or  shares  of  him, 
her,  or  them,"  ttc.  What  share?  It  is  not  designated  or 
described  in  terms,  by  implication  or  inference,  as  the  share 
of  the  fund  last  mentioned.  There  are  no  words  implying 
such,  or  any  restriction^  in  tins  respect.  These  bequests,  in 
the  clause  granting  them,  are  not  designated  as  shares —nor 
are  any  of  the  devises  or  bequests  so  designated  in  the  sev- 
eral clauses  creating  them.  Nor  can  we  conceive  of  any  ad- 
equate reason  for  such  restricted  application.  In  the  ab- 
sence of  terms  or  particular  provision  authorizing  it,  it  is  not 
probable,  nor  reasonable,  as  it  seems  to  us,  that  the  testator 
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would  restrict  the  application  to  transitory  pecuniary  be- 
quests, without  some  distinct  provision  for  the  purpose,  and 
not  to  valuable  devises,  and  bequests  of  slaves  and  other  per- 
sonal chattels,  not  at  the  time  of  the  execution  of  the  will 
90  transitory.  He  would  more  likely  apply  such  restriction  to 
the  devises  and  the  bequests  of  slaves,  but,  as  we  have  said, 
there  is  no  such  purpose  expressed,  and  no  apparent  mo- 
tive or  purpose  to  make  such  restriction  or  distinction. 

If  it  be  said,  that  it  is  not  likely  the  testator  would  intend 
to  restrict  his  children  in  the  exercise  of  the  power  to  dispose 
of  the  property  given  them,  the  answer  is,  he  had  the  right 
to  do  so,  and  in  very  sweeping  terms,  he  exercised  that  right, 
manifesting,  apparently,  a  settled  purpose  to  devote  his  prop- 
erty to  persons  of  his  own  blood.  When  such  purpose  ap- 
pears upon  the  face  of  the  will,  the  mere  fact  that  its  pro- 
visions may  be  unwise,  inconvenient,  and  not  what  most 
men  would  make,  cannot  be  allowed  to  affect,  or  give  direc- 
tion to,  to  the  intention  expressed.  Nor  is  it  at  all  probable, 
that  a  testator  who  prepared  his  will  so  cautiously  and  in- 
telligently, would  have  omitted  some  expression,  as  to  snch 
restriction,  if  he  intended  it. 

As  we  have  said,  the  clause  in  question  appears  as  a  sepa- 
rate paragraph  at  the  end  of  the  clauses  of  the  will,  disposing 
of  ull  the  testator's  property.  In  its  terms,  it  is  precise,  apt, 
comprehensive,  and  thorough,  for  the  pui'pose  contemplated. 
There  are  no  pertinent  restrictive  words — nothing  appears  to 
Aow  that  it  was  intended  to  apply  to  one  class  of  gifts  more 
than  another.  The  term  "  share  "  is  used  without  qualifica- 
tion. In  its  connection,  it  must  mean  share  of  the  testator's 
estate — his  whole  property  disposed  of  by  the  will,  in  which 
whole,  each  and  all  of  his  children  shared.  By  a  child's 
"share"  was  meant,  his  share  of  the  whole — not  his  share 
of  a  part  of  the  estate,  else  the  testator  would  have  said  so. 
The  clause  is  inserted  in  the  will  at  the  orderly  and  proper 
place,  to  apply  to  the  whole  of  the  property  disposed  of ;  it 
80  applies  in  its  terms,  and  nothing  to  the  contrary  appears 
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There  is  error.  The  judgment  must  be  reversed,  and  fur- 
ther proceedings  had  in  the  action  according  to  law.  To 
that  end  let  this  opinion  be  certified  to  the  Superior  Court. 

It  is  so  ordered. 

Error.  Reversed. 

Smith,  C.  J.,  dissenting.  The  will,  whose  construction  is 
the  subject  of  controversy  in  this  action,  came  from  the 
hands  of  the  late  Chief  Justice  of  this  Court,  Thomas  Ruf- 
FiN,  who  is  also  an  attesting  witness  to  its  execution,  and 
must  be  read  as  a  well  considered  and  carefully  prepared 
instrument,  and  not  made,  as  many  are,  without  intelligent 
advice,  inops  consiliL  The  dispositions  of  his  estate  among 
his  seven  children,  observing  an  essential  equality  in  the 
value  of  what  he  gives,  are  separate  and  distinct.  Each 
devise  is  of  land  in  fee  simple,  and  each  clause  begins  with 
words,  "I  give  to,"  and  then  with  the  real  estate  a  number 
of  named  negro  slaves,  and  that  perishable,  personal  prop- 
erty found  on  tlie  devised  farms,  inclusive  of  implements  of 
husbandry,  furniture,  stock  and  growing  crops. 

The. devises  to  the  daughters  are  of  land  and  slaves,  omit- 
ting the  other  articles  given  to  the  five  sons,  in  lieu  of  which, 
he  adds  a  legacy  of  $4,000  in  money  to  each,  and  a  horse 
and  saddle  to  the  two. 

After  this  distribution  of  so  much  of  his  estate,  intended 
in  the  several  clauses  that  contain  them,  to  be  absolute  and 
in  perpetuity  to  each,  follows  the  clause,  beginning  in  a 
changed  form  of  expression :  "  I  order  and  direct  that  my 
tract  of  land,  called  Austin's  Old  Place,"  &c.,  in  which  the 
residue  of  his  property  is  to  be  aggregated  into  a  sum  of- 
money,  which  the  testator  expected  it  would  require  a  con- 
siderable time  to  bring  about,  since  the  lands  in  Tennessee 
were  to  be  sold  on  a  credit  of  one,  two  and  three  years,  and 
therefrom  were  to  be  paid  the  expenses  of  administration 
and  the  money  legacies  ($9,000),  to  his  wife  and  daughters, 
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and  what  remained  he  directs  to  be  divided  between  his 
wife  ami  children,  except  that  each  child  should  have  there- 
from $1,000  before  his  wife  shall  participate  in  the  distribu- 
tion. 

Then  follows  the  clause,  whose  legal  application  and  op- 
eration form  the  subject  of  contention,  abruptly  introduced: 
*My  will  further  is,  that  if  any  or  either  of  my  children 
should  die  without  leaving  issue  living  at  his,  her  or  their 
death,  the  share  or  shares  of  him,  her  or  them  so  dying,  (as 
well  the  accruing  as  the  original  share)  shall  be,  go  over, 
and  remain  to  the  surviving  brothers  and  sisters,  and  the 
child  or  children  of  such  of  them  as  may  be  then  dead, 
equally  to  be  divided  between  them,  share  and  share  alike ; 
but  the  children  of  any  deceased  child  shall,  in  such  case, 
represent  their  parents,  and  take  in  families." 

In  the  argument,  two  repugnant  methods  of  interpreting 
this  last  clause  were  pressed,  with  references  to  adjudged  cases, 
upon  our  attention.  One,  that  the  limitation  was  upon  all 
the  preceding  dispositions,  and  the  contingency  attached  to 
each,  at  the  time  of  the  death  of  the  several  devisees  and 
l^atees,  whenever  that  event  should  happen. 

The  other,  that  the  contingencies  were  confined  to  the 
testator's  own  life-time,  and  ceased  to  affect  the  property  at 
his  death. 

From  a  careful  and  critical  study  of  the  will,  my  mind 
has  been  brought  to  a  different  conclusion  as  to  the  intent 
of  the  testator,  and  the  form  in  which  it  finds  expression. 

It  is,  I  think,  plain,  that  the  testamentary  gifts  were  to 
take  present  effect,  when  the  testator  died,  and  were  then  to 
become  absolute  and  unconditional. 

The  estates  in  the  lands  are  everywhere  declared  to  be  "  in 
feesimple,"  and  can  it  be  supposed  that  stock,  farming  utensils, 
slaves,  and  even  growing  crops,  most  of  it,  if  not  all,  worn-out 
or  consumed  in  the  use,  were  to  be  accounted  for,  as  in  the 
present  case,  after  a  lapse  of  more  than  fifty  years  ?  Can  it  be 
attributed  to  the  learned  and  accurate  draftsman,  who  put 
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the  testator's  purposes  in  shape,  that  such  a  construction 
should  be  given  to  his  work  ? 

Were  not  the  large  legacies  in  money,  an  offset  to  what 
the  brothers  got  beside  land  and  slaves,  to  be  as  abso- 
lute and  unconditional  as  those  for  which  they  were  substi- 
tuted, to  make  all  equal?  Such  a  construction  is  com- 
patible with  the  general  and  controlling  purpose  apparent  in 
all  the  antecedent  donations. 

Again,  the  words  used  in  passing  from  the  next  preceding, 
to  the  clause  which  gives  rise  to  the  controversy,  are  quite 
different  from  those  that  mark  the  transition  in  the  others. 
The  beginning  of  the  limiting  clause,  "  My  will  further  is," 
seems  to  indicate  an  unfinished  disposition  of  the  residuary 
fund,  now  to  be  supplied. 

The  term  implies  incompleteness  in  what  goes  before,  and 
is  not  at  all  appropriate  to  those  well  defined  and  clear  de- 
vises and  bequests  before  made  to  the  children  separately, 
and  must  be  supposed  to  have  significance  in  the  carefully 
drawn  instrument.  The  reason  of  the  discrimination  is  ap- 
parent. The  previous  donations  are  absolute.  The  residuary 
fund  would  require  years,  after  the  testator's  death,  to  be  re- 
duced to  a  condition  that  would  admit  of  division.  Mean- 
while, some  might  die,  and  as  this  provision  was  for  the 
common  benefit  of  the  children  as  a  clasSy  rather  than  as  in- 
dividualSf  it  was  intended  to  secure  the  fund  to  the  survivors 
and  the  issue  of  such  as  died  leaving  issue,  at  the  period 
when  distribution  was  to  be  made,  thus  confining  the  contin- 
gencies to  the  intervening  period,  and  making  the  bequests, 
when  received,  unconditional.  J 

This  view  derives  additional  support  from  the  description 
of  the  property  thus  limited.  The  contingent  limitation  is 
confined  to  ^'shares"  original  and  accruing,  a  word  aptlj^  de- 
signating an  interest  in  a  common  fund,  not  property  sepa- 
rately and  independently  given.  "  Shares,"  in  a  strict  sense, 
means  a  fractional  or  partial  interest  in  a  common   fund 
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held  by  several,  and  hence,  peculiarly  applies  to  the  residuary 
fund,  to  be  apportioned  among  the  legatees,  in  the  future, 
who  would  be  entitled  under  the  prescribed  conditions. 

This  construction  derives  support  also  from  the  case  of 
On  V.  Hoggy  2  Dev.  Eq.,  121,  decided  in  1831,  just  before  the 
irill  was  drawn,  and  in  which  the  leading  opinion  is  deliv- 
wed  by  the  eminent  Judge  who  drew  it.     In  this  case,  the 
disputed  bequest  was  in  these  words :     "  My  negroes  I  wish 
divided  equally  among  mj'  wife,  Louisa,  Nancy,  Olivia  and 
the  child  of  which  my  wife  is  pregnant,  and  in  the  case  of 
the  death,  that  third  share  be  equally  divided  among  the 
survivors,  and  also  the  remaining  parts  of  my  estate ;  pro- 
viding in  all  cases  that  Lucy  Drew  (a  child  who  had  incur- 
red her  father's  displeasure)  shall  never  inherit  one  stiver,  in 
the  case  of  the  death  of  either  of  the  above  children,  or  wife.*' 
This  was  a  disposition  and  limitation  of  common  property, 
and  would,  perhaps,  have  been  construed,  as  in  Hilliard  v, 
Kearney f  Busb.  Eq.,  221,  but  for  the  disinheriting  provision 
which  might  otherwise  let  in  the  daughter  Lucy,  as  confining 
the  contingencies  to  the  testator's  own  life  and  to  the  first 
death  among  the  legatees.     After  reciting  numerous  cases 
from  the  English  reports,  the  Judge  says :     "  Upon  their  au- 
Aority,  I   conclude,  however  unnatural  that  construction 
may  be,  when  another  period  may  be  collected,  not  destruc- 
tive of  the  tenancy  in  common,  yet  that  it  is  to  be  taken  as 
Batural  and  reasonable,  and  intended,  when  opposed  to  the 
still  more  unnatiihil   one  of  a  survivorship  indefinitely, 
whereby  the  whole  estate  accumulates  for  one." 

The  opinion  concludes :  "  I  am  therefore  of  opinion  that 
upon  the  death  of  the  testator,  which  was,  in  this  case,  the 
period  for  the  vesting  and  diviaion,  the  legacies  became  abso- 
lute to  his  wife,  and  such  of  his  children  as  were  then 
living.'^ 

Hall,  J.,  expresses  himself  in  the  same  case  thus:  "In 
the  present  case,  it  might  not  be  considered  as  going  far  out 
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of  the  way,  to  believe  that  the  testator  meant  this :  that  if 
either  of  the  legatees  should  die  before  (in  common  parlance) 
they  got  their  legacy,  or  before  it  vested  in  them,  then  the 
survivors  should  have  it.  However,  the  doctrine  seems  so 
well  established,  that  words  of  survivorship  added  to  a  ten- 
ancy in  common^  are  so  construed  as  to  prevent  a  lapse,  and 
become  inoperative  at  the  death  of  the  testator,  that  ques- 
tions of  that  description  may  be  considered  as  put  to  rest." 

He  cites  a  long  array  of  authorities  for  the  proposition. 

These  extracts  are  reproduced  from  the  exhaustive  discus- 
sion which  the  subject  underwent,  to  show  that,  as  in  Hil- 
Hard  V.  Keamey,  where  the  discussion  was  not  less  thorough, 
the  rule  prevails  in  limitations  of  survivorship  among  ten- 
ants of  property,  given  to  them  in  common ;  and  further, 
that  soon  after  the  decision,  the  present  will  was  prepared  by 
one  of  the  Judges  who  participated  in  making  it,  and  who 
had  become  familiar  with  the  rules  of  construction  applied 
to  such  testamentary  dispositions. 

To  extend  the  limitations  to  all  of  the  property  given,  and 
restrict  the  defeating  contingencies  to  the  testator's  life-time, 
would  be  to  provide,  by  will,  precisely  what  the  law  would 
have  done  upon  the  event,  without  any  testamentary  direc- 
tion; an  unnecessary  provision,  which  it  can  scarcely  be 
supposed  the  draftsman  would  have  inserted. 

To  embrace  all  the  property,  and  tie  it  up  until  the  death 
of  the  donee,  whenever  that  might  occur  in  the  uncertain 
future,  is  inconsistent  with  the  evident  intent  that  each 
donee  of  a  separate  portion  of  the  estate  should  have  it  ab- 
solutely, to  use  and  dispose  of  as  his  own,  and  is  wholly  irrecon- 
cilable with  so  much  of  it  as  that  the  use  and  property  are 
inseparable. 

This  is  a  fair  and  reasonable  interpretation  of  the  will,  in 
harmony  with  its  whole  structure  and  the  intention  de- 
veloped in  the  language  used,  to  give  it  force  and  eflfect. 
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ALBERT  D.  JOHNSON  v.  JAMES  I.  ALLEN. 


and  W^e — Harborirtg  Wife — Evidence — Leading 
Qu£8ii(ma — Dockets  of  Justices,  Quasi  Records — Incompetent 
Eiridence  not  objected  to —  Vindictive  Damages — Evidence  to 
impeach  Verdict. 

1.  In  a  suit  by  a  husband,  charging  defendant  with  harboring  and  de- 

bauching plaintiff 's  wife,  it  was  competent  to  ask  the  plaintiff, 
testif ying  in  his  own  behalf,  in  reference  to  an  action  theretofore 
brought  by  the  wife  for  divorce,  "  Do  you  know  who  was  present 
(at  the  trial  of  that  action)  as  the  friend  and  adviser  of  your  wife  ? 
If  yes,  who  was  it  ?* 

2.  It  is  for  the  Judge  below  to  exercise  a  discretion,  as  to  when  the  rule 

as  to  leading  questions  should  be  relaxed  ;  and  it  is  only  when  his 
exercise  of  such  discretion  is  clearly  erroneous,  and  to  the  preju- 
dice of  the  complaining  party,  that  it  constitutes  ground  for  a 
new  trial.  It  seems  that  the  exercise  of  the  discretion  is  not  as- 
signable as  error. 

S.  To  show  relations  between  defendant  and  plaintiff  *8  wife,  it  was  com- 
petent to  prove  that,  while  she  was  living  in  a  house  belonging  to 
defendant,  he  had  her  supplied  with  a  sewing-machine  and  in- 
structed in  its  use. 

4.  While  the  minutes  of  proceedings  before  a  Justice  of  the  Peace  are  a 
quasi  record  and  evidence  of  what  is  properly  entered  upon  them, 
it  is  competent  to  prove  the  conduct  of  a  person  at  a  trial,  to  show 
his  relations  with  one  of  the  parties. 

9.  Plaintiff  having,  at  former  term,  issued  a  writ  of  habeas  corpus  ad 
testificandum,  to  his  wife  commanding  her  to  produce  the  body  of 
her  young  child  at  the  trial ;  Held,  that  the  admission  of  the  writ 
in  evidence  was  proper,  for  the  purpose  of  showing  that  plaintiff 
had  endeavored  to  have  witness  and  child  present  at  the  trial. 

<L  The  admission  of  incompetent  evidence,  without  objection,  is  assign- 
able as  error,  only  when  the  evidence  is  made  incompetent  by 
statute. 

7-  In  actions  for  torts,  where  it  is  proper  for  the  jury  to  give  vindictive 
damages,  it  is  competent  to  hear  evidence  of  the  pecuniary  con- 
dition of  the  defendant. 
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8.  Where  the  defendant  wantonly  enticed  plaintiff 's  wife  away  from 
him,  and  harbored  and  debauched  her,  held  to  be  a  case  for  vin- 
dictive  damages. 

0.  A  stranger  is  justified  in  giving  the  wife  of  another  continued  shelter 
and  protection,  only  when  the  husband  treats  her  with  such  vio- 
lence as  to  endanger  her  personal  safety. 

10.  Evidence  to  impeach  a  verdict  for  the  misconduct  of  a  jury,  must 
come  from  other  sources  than  the  jury  itself. 

Civil  action,  tried  before  Shepherd^  J.,  at  November  Term, 
1887,  of  the  Superior  Court  of  Orange. 
The  facts  sufficiently  appear^in  the  opinion. 

Mr,  A.  W.  Graham^  for  the  plaintiff. 

Mr.  J.  W.  Graham  and  Mr,  W.  W.  Fuller^  for  the  defendant. 

Merrimon,  J.  The  purpose  of  this  action  is  to  recover 
damages  from  the  defendant,  for  "enticing,  harboring,  and 
debauching  the  plaintiff's  wife."  On  the  trial,  the  plaintiflF 
was  examined  as  a  witness  in  his  own  behalf.  He  testified 
as  to  his  relations  with  his  wife,  and  the  interference  of  the 
defendant  therewith,  and  further,  "  that  his  said  wife  sued 
him  for  a  divorce,  *  a  mensa  et  thoro^^  the  summons  being 
dated  July  10th,  1885,  and  the  case  came  on  for  trial  at 
March  Term,  1886,  of  this  Court,  when  the  said  wife,  after 
testifying  in  her  own  behalf,  submitted  to  a  nonsuit.  Plain- 
tiff's counsel  asked  him  the  following  question :  *  On  the 
trial  of  the  action  for  divorce,  brought  against  you  by  your 
wife,  tried  at  March  Term,  1886,  do  you  know  who  was 
present  as  the  friend  and  adviser  of  your  wife?  If  yes,  who 
was  it?' 

To  this  question,  the  defendant  objected.  Objection  over- 
ruled.    Defendant  excepted." 

The  evidence  elicited  was  competent,  because  it  tended  to 
show  the  relations  between  the  wife  and  the  defendant.  The 
question  was  only  slightly  leading;  it  did  not  strongly  sug- 
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gest  the  particular  answer  to  be  given  by  the  witness,  and, 
in  view  of  all  the  evidence,  the  discretion  exercised  by  the 
Court  in  allowing  it,  and  the  answer  to  it,  ought  not  to  be 
reviewed,  although,  perhaps,  it  had  been  better  to  have  re- 
quired the  question  to  be  put  in  a  wholly  unobjectionable 
shape.  Much  must  be  left  to  the  just  discretion  of  the  pre- 
siding Judge,  in  the  conduct  of  the  trial,  including  the  ex- 
amination of  witnesses.  Particularly,  in  a  case  like  this,  he 
observes  the  course  of  the  examination  of  the  witness,  and 
can  better  determine  when  the  rule,  as  to  leading  quesitions, 
should  be  relaxed,  and  to  what  extent.  It  is  only  when,  the 
exercise  of  his  discretion  in  such  respect  is  clearly  erroneous 
and  to  the  predjudice  of  the  party  complaining,  that  of  itself, 
it  constitutes  ground  for  a  new  trial.  Indeed,  it  seems  that 
the  exercise  of  the  discretion  of  the  Judge  is  riot  assignable 
as  error.  McOarry  v.  McCurry,  82  N.  C,  296;  1  Gf.  Ev., 
§435. 

A  witness  for  the  plaintiff — o.  merchant — testified  that, 
"defendant  came  to  my  store  and  asked  the  price  of  sewing 
machines.  I  told  him  forty  dollars.  He  then  selected  one, 
and  asked  me  to  bring  one  like  that  he  had  picked  out  to 
that  house,  the  house  on  the  defendant's  land,  where  the 
plaintiff's  wife  was.  He  requested  me  to  bring  it  myself,  as 
the  person  he  intended  it  for  was  in  a  delicate  condition,  and 
would  rather  that  I  would  not  send  either  of  the  young 
men.  When  I  got  to  the  house,  defendant  was  in  the  field 
near  by,  and  came  up  and  sat  on  the  door-step.  I  carried  the 
machine  in,  and  was  explaining  it  to  plaintiff's  wife,  when 
defendant  asked  her,  *Do  you  think  you  understand  it?' 

Defendant  objected  to  all  testimony  in  regard  to  the  sew- 
ing machine,  before  and  after  it  was  given.  Objection  over- 
ruled.    Defendant  excepted." 

Obviously,  this  evidence  was  competent.  It  tended,  in 
connection  with   other  evidence,  to  show  the  defendant's 
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illicit  relations  with  the  plaintiff's  wife,  and  that  he  encour- 
aged her  to  remain  on  his  land  away  from  her  husband. 

Another  witness,  for  the  plaintiff,  testified, as  follows:  "  I 
was  Deputy  Sheriff  and  constable,  and  served  a  peace  war- 
rant on  plaintiff,  and  took  him  to  Rose  Jones*,  on  Col.  Allen's 
land,  for  trial.  Defendant  w^as  then  acting  for  plaintiff's 
wife,  at  whose  instance  the  warrant  was  issued,  and  was 
urging  a  trial,  and  objected  to  the  removal  of  the  case.  Plain- 
tiff swore  that  he  would  not  get  justice  before  Sharp,  and 
the  case  was  removed  to  W.  T.  Tate,  another  Justice  of  the 
Peace,  in  same  township.  Defendant  objected  to  it,  but  it 
was  never  prosecuted  further.  Plaintiff's  wife  said  she  was 
not  in  a  condition  to  go  to  the  trial,  if  the  case  was  removed. 

Defendant  objected  to  the  above  testimony.  Objection 
overruled.     Defendant  excepted. 

(Defendant  had  cross-examined  plaintiff  at  length,  and 
brought  out  the  fact  that  he  had  been  arrested  on  a  peace 
warrant  at  the  instance  of  his  wife.)" 

The  objection  to  this  evidence  went  upon  the  ground  that 
the  "  record  "  of  the  Court  of  the  Justice  of  the  Peace  was  the 
only  proper  evidence  as  to  what  was. done  in  respect  to  the 
warrant.  The  minutes  of  proceedings  before  Justices  of  the 
Peace  are,  for  many  purposes,  treated  as  qua^i  records,  and 
they  are  evidence  of  what  is  properly  entered  upon  them. 
But  the  purpose  of  the  evidence  objected  to,  was  not  to 
prove  anything  on  the  minutes  kept  by  the  Justice  of 
the  Peace,  but  to  prove  the  conduct  of  the  defendant  to- 
wards the  plaintiff's  wife,  in  her  relations  with  her  hus- 
band, and  for  this  purpose,  it  was  competent,  and  properly 
received. 

It  appears  that  "  the  plaintiff,  in  his  rebutting  testimony, 
after  defendant  had  closed  his  testimony,  offered  in  evidence 
a  writ  of  habeas  corpus  ad  festificandum,  issued  at  last  term  of 
the  Court,  directed   to  plaintiff's  wife,  commanding  her  to 
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produce  the  body  of  her  youngest  child  to  give  evidence  in 
behalf  of  the  plaintiff. 

Defendant  objected.  Objection  overruled,  his  Honor  al- 
lowing it  to  be  used  only  for  the  purpose  of  showing  that 
plaintiff  had  endeavored  to  have  witness  and  child  present 
at  the  trial.     Defendant  excepted." 

What  evidence  produced  on  the  trial  by  the  defendant  led 
to  the  introduction,  by  the  plaintiff,  of  the  writ  named,  does 
not  appear.  It  seems  that  it  was  suggested,  in  some  connec- 
tion, by  the  defendant,  that  the  plaintiff  had  not  been  dili- 
gent in  bringing  the  infant  referred  to  before  the  Court,  for 
some  appropriate,  or  supposed  appropriate  purpose.  The 
Court  received  the  writ  in  evidence  only  for  the  purpose 
mentioned.  For  this  purpose,  it  would,  so  far  as  we  can  see, 
be  unobjectionable.  In  any  view  of  it,  it  was  of  slight  impor- 
tance, and  its  admission  in  evidence  is  certainly  not  ground 
for  a  new  trial.  The  burden  was  on  the  appellant  to  show 
its  importance,  its  incompetency,  and  that  it  tended  to  preju- 
dice him  in  some  material  respect. 

It  further  appears,  that  "  at  the  close  of  the  testimony, 
before  any  argument,  defendant  moved  to  strike  out  all  the 
evidence  relating  to  defendant's  pecuniary  condition.     The 
motion  was  denied,  and  defendant  excepted. 
This  evidence  was  not  objected  to  when  offered." 
Upon  principle  and  authority,  objections  to  the  admission 
of  evidence  on  the  trial  should  be  made  in  apt  time,  that  is, 
when  it  is  offered  or  received ;  the  refusal  of  the  Court  to 
exclude  it  at  a  subsequent  time,  cannot  be  assigned  as  error, 
except  in  cases  where  the  evidence  received  is  made  incom- 
petent by  some  statutory  provision.     Parties  in  the  conduct 
of  the  trial  must  be  circumspect  and  careful — it  is  serious — 
each  step  in  it  is  important,  and  carelessness  cannot  be  in- 
dnlged.    To  allow  evidence  to  be  brought  out  at  one  time 
on  the  trial,  and  excluded  at  a  subsequent  one,  might  work 
injustice  to  the  party  introducing  it — give  rise  to  delay 


136  IN  THE  SUPREME  COURT. 

Johnson  v.  Allen. 

and  confusion,  and  encourage  a  looseness  of  practice  that 
would  certainly  interfere  more  or  less  with  the  orderly  and 
intelligent  conduct  of  trials.  If,  sometimes,  the  omission  to 
object  at  the  proper  time  was  occasioned  by  inadvertence  or 
mistake  in  some  way,  the  presiding  Judge  might  grant  a 
motion  to  exclude  the  objectionable  evidence,  or  allow  the 
objection  to  be  entered  as  of  the  proper  time,  but  the  exer- 
cise of  his  discretion  would  not  be  reviewable  here.  State  v. 
Ballard,  79  N.  C,  627 ;  State  v.  Efler,  85  N.  C,  585 ;  Stale  v. 
Pratt,  88  N.  C,  639.  Moreover,  as  we  shall  presently  see, 
the  evidence  which  the  appellant  sought  to  exclude  was 
competent. 

The  case  settled  on  appeal  states  that  the  plaintiflF  requested 
the  Court  to  instruct  the  jury : 

"1.  That  if  they  believed  the  defendant  used  his  wealth 
and  social  position  to  entice  the  plaintiff's  wife  away  from 
him,  and  to  induce  her  to  remain,  they  may  give  vindictive 
damages. 

This  instruction  was  given. 

2.  That  defendant,  not  being  the  parent  of  plaintiff's  wife, 
had  no  right  to  harbor  her  after  being  forbidden. 

This  instruction  was  given,  with  this  modification :  "  This 
is  true,  unless  he  shows  he  harbors  her  simply  to  protect  the 
wife  from  the  violence  of  the  husband ;  and,  as  to  this,  the 
burden  is  on  the  defendant  to  show.  If  he  has  harbored 
her  after  being  forbidden,  you  will  find  this  issue  for  plain- 
tiff, unless  you  find  it  was  unsafe,  by  reason  of  violence,  for 
her  to  return." 

The  Court  further  instructed  the  jury : 

"That  if  defendant  aided  plaintiff's  wife  in  procuring  a 
divorce,  by  employing  counsel  for  her,  and  in  advising  and 
encouraging  her,  they  might  consider  this  as  some  evidence 
of  his  harboring  her,  when  taken  in  connection  with  the 
other  circumstances  of  the  case. 

He  further  instructed  tliem,  that  punitive  or  vindictive 
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damages  are  addressed  to  the  sound  discretion  of  the  jury, 
and  if,  from  all  the  circumstances  of  the  case,  they  are  satis- 
fied the  injury  was  wanton  and  wrongful,  they  may  award 
SQch  damages." 

The  defendant,  among  other  special  instructions  asked  for, 
requested  the  Court  to  give  the  following,  which  it  gave,  as 
stated  below: 

"  2.  So,  if  a  wife  is  kept  by  the  defendant  from  a  principle 
of  humanity,  to  secure  her  from  the  ill-treatment  of  her  hus- 
band, an  action  will  not  lie,  even  after  notice. 

This  was  given,  with  the  following  modification  :  "  Pro- 
vided, the  ill-treatment  is  of  such  a  cruel  character  as  to 
force  the  wife  to  leave,  and  it  is  not*safe  for  her,  by  reason  of 
her  husband's  violence,  to  return  to  him  ;  and  as  to  this,  the 
burden  of  proof  is  on  the  defendant." 

The  defendant  insists,  that  the  Court  erred  in  instructing 
the  jury,  in  substance,  that  they  might  give  the  plaintiff 
vindictive  or  punitive  damages,  if  the  defendant  used  his 
wealth  and  social  position  to  entice  the  plaintiff  ^s  wife  away 
from  him,  and  so  remain,  and  they  might  give  such  damages 
in  their  sound  discretion,  if  they  were  satisfied,  from  all  the 
evidence,  that  the  injury  done  to  the  plaintiff  was  wanton 
and  wrongful. 

The  evidence,  in  some  aspects  of  it,  tended,  strongly,  to 
prove  that  the  defendant  was  a  man  of  considerable  wealth ; 
that  he  had  strong  influence  over  the  plaintiff 's  wife;  that 
she  occupied  a  house  on  his  farm,  near  to  his  dwelling-house, 
with  his  permission ;  that  he  was  often  seen  about  her — 
sometimes  in  the  house  with  her,  having  the  door  closed ;  that 
he  let  her  have  articles,  such  as  she  needed ;  that  he  en- 
couraged and  helped  her  in  opposition  to  her  husband,  and 
the  like.  We  do  not  deerh  it  necessary  to  recapitulate  the 
evidence,  more  at  large,  here.  It  is  sufficient  to  say,  that, 
while  it  was,  to  some  extent,  conflicting,  there  was  much  of 
it  that  strongly  warranted  the  instruction  given  as  above 
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stated,  and  it  was  for  the  jury  to  take  such  views  of,  and 
give  it  such  weight  and  application,  as  they  might  deem 
just,  subject  to  the  power  of  the  Court  to  set  their  verdict 
aside  for  just  cause. 

The  instructions  complained  of,  now  under  consideration, 
were  substantially  correct.  It  is  well  settled,  in  this  State, 
that  for  tortious  injuries,  juries  are  not  confined,  in  ascer- 
taining the  damages  to  such  as  are  merely  compensation  for 
the  actual  injurj'^  sustained ;  they  may  go  further,  and  give 
exemplary,  vindictive  and  punitive  damages,  the  amount  to 
depend  upon  the  character  of  the  parties — the  nature  of  the 
injury  complained  of — its  circumstances  of  aggravation  and 
outrage  towards  the  injured  party — the  pecuniary  circum- 
stances of  the  defendant,  and  the  like  considerations. 

In  Gilreath  v.  AUeiiylO  Ired.,  67,  this  Court  says:  "In 
actions  of  tort,  where  there  arc  circumstances  of  aggravation, 
juries  are  not  restricted,  in  the  measure  of  damages,  to  a 
mere  compensation  for  the  injury  actually  sustained,  but 
may,  in  their  discretion,  increase  the  amount  according  to  the 
degree  of  malice  by  which  the  evidence  shows  the  defendant 
w^as  actuated,  the  extent  of  the  injury  intended,  and  not 
that  which  was  really  inflicted.  Accordingly,  juries  are  told, 
in  many  cases,  they  may  give  exemplary  damages,  that  is, 
such  as  will  make  an  example  of  the  defendant,  or  vindic- 
tive damages,  or  smart  money,  terms  which  explain  them- 
selves. *  *  *  Injuries  sustained  by  a  personal  insult,  or 
attempt  to  destroy  character,  are  matters  which  cannot  be 
regulated  by  dollars  and  cents.  It  is  fortunate,  that,  while 
juries  endeavor  to  give  ample  compensation  for  the  injury 
actually  sustained,  they  are  allowed  such  full  discretion,  as 
to  make  verdicts  to  deter  others  from  flagrant  violations  of 
social  duty.  Otherwise,  there  would  be  many  injuries  with- 
out adequate  remedy."  To  the  like  effect  are  HowdL  v.  J3bto- 
ell,  10  Ired.,  84 ;  McAxdaxj  v.  Birkhead,  13  Ired.,  28 ;  Bradley 
V.  Morris,  Busb.,  o95 ;  Sraithwick  v.  Ward,  7  Jones,  64 ;   Reeves 
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V.  Winn,  97  N.  C,  246.  And  these  cases,  and  that  of  Adcock  v. 
Manhj  8  Ired.,  360,  likewise  decide,  that,  in  such  cases,  it  is 
competent  to  give  evidence  of  the  pecuniary  circumstances 
of  the  defendant,  with  the  view  to  enhance  the  measure  of 
the  damages. 

There  can  be  no  question,  that  the  rule  of  law,  thus  settled 
in  this  State,  is  applicable  to  the  present,  and  like  cases.  The 
jury  have  found,  by  their  verdict,  that  the  defendant  enticed 
plaintiff's  wife  away  from  him ;  that  he  harbored  and  de- 
bauched her  ;  that  he  did  this  "  wrongfully  and  wantonly"! 
What  greater  tortious  injury — deeply  humiliating  and  af- 
flicting in  its  nature — could  be  done  to  a  man  ?  And  for 
what  injury  should  the  guilty  party  pay  more  dearly  in  ex- 
emplary damages,  in  the  absence  of  mitigating  circum- 
stances? 

The  defendant  complains  here,  that  the  Court  below  failed 
to  direct  the  attention  of  the  jury,  particularly,  to  evidence 
tending  to  prove  that  the  plaintiff  and  his  wife  did  not  live 
harmoniously  together,  before  their  separation  ;  that  he  mal- 
treated her ;  that  she  was  not  a  pure  woman,  and  the  like ; 
and  to  give  them  proper  instructions  as  to  this  part  of  the 
evidence.  But  it  does  not  appear  from  the  record,  that  the 
Court  did  not  give  such  instructions,  nor  does  it  appear  that 
it  was  requested  to  give  them,  and  refused  to  do  so ;  and, 
moreover,  there  is  no  assignment  of  error  in  that  respect. 

This  Ciourt  can  only  consider  and  act  upon  errors  assigned. 
Besides,  where,  as  in  this  case,  the  Court  gives  instructions 
applicable  to  the  facts,  and  gives,  or  refuses  to  give,  special 
instractions  asked  for  by  the  parties,  it  cannot  be  assigned  as 
error,  that  it  failed  to  present  to  the  jury  a  possible  view  of 
the  facts  that  might  have  been  of  advantage  to  the  complain- 
ing party.  Burton  v.  The  Railroad  Company,  82  N.  C,  504; 
King  v.  Blackwdl,  96  N.  C,  322 ;  Railroad  Company  v.  McCa&- 
km,  98  N.  C,  526. 
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The  Court  properly  declined  to  give  the  special  instruc- 
tions asked  for  by  the  defendant. 

^*  Ill-treatment/'  is  not  a  definite  expression ;  but  mere  ill- 
treatment  of  the  wife  did  not  warrant  the  defendant  in  enter- 
taining her,  thus  keeping  and  encouraging  her  to  stay  away 
and  apart  from  her  husband.  The  purpose  and  policy  of 
the  law  are,  that  husband  and  wife  shall  live  harmoniously 
together,  and,  if  need  be,  that  each  shall  endure  the  short- 
comings of  the  other.  They  may  not  separate,  because  of 
slight,  or  even  serious,  diflFerences  and  disagreements,  and 
mere  ill-treatment  of  one  towards  the  other ;  and  it  is  only 
when  the  husband  treats  his  wife  with  violence — endangers 
her  personal  safety — that  a  stranger  shall  be  justified  in  giv- 
ing her  continued  shelter,  support  and  protection  against 
the  husband's  will.  Otherwise,  the  strength  and  permanency 
of  the  marriage  relation  would  be  impaired,  to  the  great  det- 
riment of  family  ties,  and  the  good  order  and  well-being  of 
society. 

We  think,  also,  that  the  Court  properly  told  the  jury 
that  the  burden  of  proving  the  alleged  cruel  conduct  of 
the  plaintiff  towards  his  wife,  was  upon  the  defendant. 
Generally,  a  man  shall  not  entertain  and  keep  a  wife  away 
from  her  husband  against  his  will ;  if  he  shall  do  so,  and  the 
husband  shall  bring  his  action  against  him  for  that  cause, 
and  he  shall  rely  upon  the  defence,  that  the  plaintiff  was 
violent  towards  his  wife,  and  endangered  her  safety,  so  that 
she  was  forced  to  flee  from  him,  he  must  plead  and  prove 
his  defence.  The  plaintiff  need  not  allege,  in  his  complaint, 
that  he  was  not  violent  towards  his  wife,  and  did  not  imperil 
her  safety,  while  she  lived  with  him  in  his  house,  and  he  is 
not  bound  to  prove  an  allegation  he  is  not  required  to  make 
in  the  complaint. 

The  defendant  moved  for  a  new  trial,  assigning,  among 
other  grounds  for  it,  that  of  the  alleged  misconduct  of  the 
jury  in  settling  the  quantum  of  damages  allowed  the  plain- 
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tiff.     The  evidence  relied  upon  to  support  the  motion,  in  this 
r^pect,  consisted  of  affidavits,  stating  what  one  or  more  of 
the  jurors  had  said,  in  the  presence  of  the  affiants,  as  to  how 
the  jury  had  conducted  their  proceedings  in  ascertaining  the 
damages.    To  allow  the  motion,  founded  upon  such  evidence, 
would  be  virtually  to  allow  jurors  to  impeach  their  own  ver- 
dict.    It  is  settled,  as  the  Court  properly  held,  that  this  can- 
not be  allowed.     Evidence  to  impeach  the  verdict  of  the  jury, 
must  come  from  sources  other  than  the  jurors  themselves. 
Otherwise,  motions  for  a  new  trial  would  frequently  be  made, 
based  upon  incautious  remarks  of  jurors,  or  declarations  by 
them,  procured  to  be  made  by  the  losing  party,  or  some  per- 
son in  his  interest,  and  thus  the  usefulness  and  integrity  of 
trial  by   jurj'  would  be  impaired.     Moreover,  controversies 
thus  arising  would  lead   to  unseemly  confusion.    State  v. 
rjgkmauy  11  Ired.,  513;  State  v.  SmaUwood,  78  N.  C,  560; 
SUde  v.  BriUain,  89  N.  C,  481 ;  State  v.  Royal,  90  N.  C,  755. 
The  Court  did  not  decide  that  it  did  not  have  authority 
to  set  aside  the  verdict  and  grant  a  new  trial,  because  of  mis- 
conduct of  the  jurj^ ;  it  simply  held  that  the  evidence  relied 
upon  to  support  the  motion  was  not  competent,  and  in  this 
it  was  correct. 

Judgment  affirmed. 
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H.  C.  WILLIAMS  and  wife  v.  GEO.  N.  LEWIS. 

Construction  of  Will — Contingent  Limitations — Partition — 

Estoppel 

1.  A  testatrix,  among  other  provisions,  devised  as  follows  : 

"  Item  8.  I  will  and  devise  that  my  son  Robert  and  my  daughter 
Ellen  have  two  hundred  acres  of  land  laid  off  in  good  shape,  to 
include  all  the  houses  and  improvements— to  remain  undivided 
until  Robert  becomes  of  age,  or  until  one  of  them  gets  married — 
then  to  be  equally  divided  between  them. 

(Item  5,  gives  land  to  her  son  John,  in  fee.) 

**  Item  0.  I  will  and  desire,  that  should  my  son  John  die,  leaving  no 
heir,  I  will  and  desire  that  Ellen  and  Robert  heir  his  part  of  my 
estate;  and  should  Ellen  and  Robert  die  leaving  no  heir,  then  the 
surviving  one  to  heir  the  estate  of  deceased  brother  or  sister." 

Heldf  that  the  time  when  the  contingencies  are  to  happen,  so  as  to 
give  effect  to  the  ulterior  limitations,  is  the  death  of  the  respec- 
tive devisees  without  children  ihen  living,  and  no  earlier  period. 

2.  Where  land  is  devised  to  several,  *'to  be  equally  divided  between 

them,"^  with  cross  contingent  limitations,  a  judgment,  in  a  pro- 
ceeding for  partition,  does  not  estop  either  to  claim  the  share  of  the 
others  upon  the  happening  of  the  event  which  is  to  give  effect  to 
the  limitations.  The  partition,  being  in  accordance  with  the  pro- 
visions of  the  will,  separates  that  which  was  before  held  in  com- 
mon; but  in  no  way  disturbs  the  limitations;  these  adhere  to  the 
respective  shares  after  partition,  as  fully  as  they  did  to  the  whole 
before  partition. 

(Davis,  J.,  did  not  sit  on  the  hearing  of  this  case.) 

Civil  action,  tried  before  Merrimon,  J.,  at  Spring  Term, 
1887,  of  Nash  Superior  Court. 
Judgment  for  plaintiffs ;  defendant  appealed. 
The  facts  appear  in  the  opinion. 

Mr.  F.  A.  Woodard  {Mr.  C  M.  Cooke  also  filed  a  brief),  for 
the  plaintiffs. 

Mr.  Jacob  Battle,  for  the  defendant. 
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Smtth,  C.  J.  The  controversy  in  this  action  arises  out  of 
the  conflicting  interpretations  of  the  will  of  William  Jane 
Bryant  (under  which  both  parties  derive  their  claim  of  title), 
who  died  in  August,  1872,  shortly  after  making  it. 

The  testatrix,  after  giving  to  her  daughter  Medora  fifty 
acres,  to  be  taken  from  the  southern  portion  of  her  tract  of 
land,  to  be  run  oflT  and  allotted  to  her  by  her  executor,  which 
has  been  done,  devises  as  follows: 

Item  3d.  "  I  will  and  devise  that  my  son  Robert,  and  my 
daughter  Ellen,  have  two  hundred  acres  of  land,  laid  oif  in 
good  shape,  to  include  all  the  houses  and  improvements,  to 
remain  undivided  until  Robert  becomes  of  age,  or  until  one 
of  them  gets  married,  then,  to  be  equally  divided  between 
them." 

Item  5th.  "  I  give  and  bequeath  unto  my  son  John  Bryant, 
all  the  balance  of  my  tract  of  land,  being  about  one  hundred 
and  five  acres,  to  him  and  his  heirs  forever ;"  to  which,  else- 
where, she  adds  certain  pecuniary  bequests. 

Item  9th.  "  I  will  and  desire,  that  should  my  son  John 
die,  leaving  no  heir,  I  will  and  desire  that  Ellen  and  Robert 
heir  his  part  of  my  estate,  and  should  Ellen  or  Robert  die, 
leaving  no  heir,  the  surviving  one  to  heir  the  estate  of  the 
deceased  brother  or  sister." 

The  two  hundred  acres,  mentioned  in  the  third  item  of  the 
will,  were,  soon  after  the  death  of  the  testatrix,  cut  oflf  by 
the  executor,  and  allotted  to  Ellen  and  Robert,  who  entered 
into  possession,  and  jointly  occupied  the  same  until  Novem- 
ber, 1876,  when  Ellen,  the  feme  plaintiff,  intermarried  with 
Henry  C.  Williams,  who  and  herself  are  the  parties  to  the 
action,  and  thereupon,  at  their  instance,  and  in  association 
with  Robert,  under  proceedings  in  the  Superior  Court,  before 
the  Clerk,  the  land  was  divided,  and  the  moiety  of  each  ten- 
ant assigned  and  set  apart  to  her  and  him  in  severalty. 

Robert  was,  at  that  time,  a  minor,  but  he  became  of  age 
before  1882,  in  which  year  he  conveyed,  by  deed,  the  tract 
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which  he  held  to  the  defendant  George  N.  Lewis,  in  fee. 
Robert  died  in  1886,  never  having  married,  and  without 
issue. 

The  plaintiffs  construe  the  limitation  as  dependent  upon 
there  being  no  issue  living  at  the  time  of  Robertas  decease, 
and  insist  that  the  contingency  having  happened,  the  estate 
of  Robert  vests,  under  the  will,  in  Ellen,  his  surviving  sister. 
The  defendant  claims,  that  to  make  the  limitation  valid  and 
effectual,  the  death,  without  issue,  must  occur  during  the 
testator's  life-time,  or,  at  least,  before  the  period  specified  for 
a  division,  and  that  this  not  having  happened,  the  estate  of 
Robert  became  absolute  and  free  from  the  contingent  limita- 
tion. The  solution  of  this  controversy  determines  the  title, 
and  the  consequent  result  of  the  action. 

We  do  not  attribute  to  the  proceedings  for  partition  the 
effect  of  an  estoppel,  since  this  is  in  accordance  with  the 
provisions  of  the  will,  and  it  must  be  consistent  with  itself. 
The  partition  separates  into  parts  that  which  was  before  held 
in  common  as  a  whole,  and  no  more  disturbs  the  limitations 
affixed  to  the  devised  estates  than  would  have  been  a  devise 
of  the  several  portions  to  the  respective  tenants  by  the  testa- 
trix herself.  Indeed,  the  separate  parts  are,  after  the  parti- 
tion directed,  as  truly  held  under  the  contingent  limitations, 
as  were  previously  thereto  the  undivided  estates  of  each  ia 
the  entire  three  hundred  acres.  There  was  no  estoppel, 
therefore,  in  executing  the  directions  of  the  testatrix,  and 
the  recital  of  the  devising  clause  in  the  petition  shows  such 
was  the  intent  and  understanding  of  the  parties  to  the  pro- 
ceeding, and  that  it  was  not  to  supersede  or  disturb  the  con- 
ditions annexed  to  the  devised  estates  of  the  tenants. 

The  only  question  then  is,  as  to  the  time  when  the  contin- 
gencies are  to  happen,  if  at  all,  so  as  to  give  effect  to  the 
ulterior  limitations.  In  our  opinion,  the  time  contemplated 
by  the  testatrix  is  the  death  of  the  respective  tenants  without 
an  heir,  that  is,  without  children,  then  living,  and  no  earlier 
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period.  The  postponed  division  shows  that  it  was  not  the 
intention  of  the  testatrix  to  confine  the  contingency  even  to 
the  period  of  her  own  life,  for,  in  such  case,  there  would  be 
DO  partition  to  make ;  nor  was  it  her  purpose  to  restrict  it  to 
the  time  of  making  the  division,  which  was  but  a  severance 
of  the  estates,  and  left  the  relations  between  the  devisees  the 
same  as  before. 

Taking  the  terms  of  the  instrument  as  a  guide  to  us  in 
finding  what  the  testatrix  meant,  and  without  superadding 
words  that  she  does  not  use,  it  is  to  us  manifest  that  the 
estate  should  remain  in  each  devisee  until  his  or  her  death, 
and  then  go  over  to  the  survivor,  if  no  children  or  child 
were  left  by  the  deceased. 

The  subject  is  so  fully  considered  in  the  cases  of  GaUoioay 
V.  OarUty  ante,  111,  and  Buchanan  v.  Buchanan^  99  N.  C,  308, 
decided  at  this  term,  that  we  deem  it  useless  to  protract  the 
discussion.  There  is  no  error,  and  the  judgment  must  be 
ftffinned. 
No  error.  AflSrmed. 


J.  S.  BURWELL,  AdmV,  v.  H.  C.  LINTHICUM,  Adm>. 

StaiuU  of  LimitatioTiB — Seai  after  Signature  of  Firm  Name —  The 

Code,  §  155,  svAsec.  (9). 

1.  Where  a  contract,  entered  into  by  an  individual  and  a  copartnership, 
ia  reduced  to  writing,  and  signed  and  sealed  by  the  individual, 
and  the  firm  name  is  signed,  and  a  seal  put  after  it  by  a  member 
of  the  firm,  the  instrument  is  the  covenant  of  the  individual,  and 
the  simple  contract  of  the  firm. 

100—10 
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'2.  An  Action  on  such  an  instrument  is  barred  by  the  statute  of  limita- 
tions after  three  years  from  the  time  it  arose,  as  to  the  copartner- 
ship and  the  members  thereof. 

3.  In  1882  defendant's  intestate  contracted  to  build  a  house  for  plain- 
tiffs intestate.  The  house  was  completed,  turned  over  to,  and  ac- 
cepted by  plaintifiTs  intestate  in  1883.  In  1887  plaintiff  sued  on 
the  contract  to  recover  for  defective  work  done  on  the  house,  con- 
trary to  the  terms  of  the  contract,  which  defects  were  not  discov- 
ered until  1885;  Held^  (1.)  that  the  cause  of  action  arose  at  the 
time  the  house  was  completed  and  accepted,  and  was  barred  after 
three  years  from  that  time.  (2.)  That  the  action  would  have  been 
at  law,  under  the  former  system  of  practice,  and,  therefore,  did 
not  come  within  the  saving  in  subsec.  (9),  §  155,  T?ie  Code. 

Civil  action,  tried  before  Shipp,  J.,  at  October  Term, 
1887,  of  Vance  Superior  Court. 

The  Court,  intimated  an  opinion  that  plaintiff's  cause  of 
action  was  barred  by  the  statute  of  limitations,  ih  deference 
to  which  plaintiff  submitted  to  a  nonsuit  and  appealed. 

This  action,  begun  on  the  2d  day  of  February,  1887,  by 
the  plaintiff,  J.  S.  Burwell,  administrator  of  Henry  H.  Bur- 
well,  against  the  defendant,  II.  C.  Linthicum,  administrator  of 
William  H.  Linthicum,  is  brought  to  recover  damages  for 
the  breach  of  a  contract  in  writing,  for  the  construction  of 
a  store-house  for  the  plaintiff's  intestate,  the  particulars 
whereof  are  set  out  in  detail  therein.  It  is  only  necessary, 
in  order  to  show  the  parties  to  it  and  the  nature  of  the  obli- 
gations respectively  entered  into,  to  set  out  the  beginning 
and  concluding  words,  and  these  are  as  follows: 

"  Articles  of  agreement,  made  and  entered  into  this  31st 
-day  of  March,  1882,  by  and  between  Henry  H.  Burwell, 
Junior,  of  the  first  part,  of  the  County  of  Vance,  N.  C,  and 
'  Wm.  H.  Linthicum  and  James  B.  Ley,  trading  under  style 
and  firm  of  W.  H  Linthicum  &  Co.,  at  Durham,  N.  C,  of 
the  second  part,  witnesseth  :  That  the  said  W.  11.  Linthicum 
.&  Co.  agree  to  build  for  said  H.  H.  Burwell,  Jr.,  in  the  town 
of  Henderson,  N.  C,  on  the  lot,"  &c.     The  concluding  words 
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are:  "  This  contract  to  be  in  full  force,  binding  on  both 
parties,  unless  they  hereafter  agree  on  a  turnkey  job,  then 
this  is  to  be  null  and  void,  otherwise  in  full  force  and  effect. 
As  witness  our  hands  and  seals,  this  the  3d  day  of  March, 
1882. 

H.  H.  BUR  WELL,  [Seal.] 

W.  H.  LINTHICUM  &  CO.,  [Seal.] 
Witnesses:     Jas.  C.  Watkins, 

E.    HiNES. 

The  complaint  assigns  violation  of  the  terms  of  the  con- 
tract by  the  parties  undertaking  the  work,  which  are  con- 
troverted in  the  answer,  and  the  further  defence  is  relied  on 
arising  from  the  lapse  of  time,  since  the  completion  of  the 
building,  of  more  than  three  years,  and  the  interposing  bar 
of  the  statute  of  limitations  to  the  action. 

Upon  the  trial,  it  was  admitted,  that  the  structure  was 
finished,  turned  over  to  the  plaintiff's  intestate,  and  accepted 
by  him,  in  the  summer  of  1883,  but  the  defects  therein  were 
not  discovered  until  the  year  1885. 

The  Court  intimated  an  opinion,  that  the  cause  of  action 
arose  at  the  time  when  the  house  was  finished  and  received, 
and  that  it  was  barred  by  the  statute.  In  deference  thereto, 
the  plaintiff  submitted  to  a  nonsuit,  and  appealed,  present- 
ing the  sole  question  of  the  application  of  the  statutory  bar. 

Mr,  Oeo,  H.  Snow,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  The  rulings  of  this 
Court  are  decisive  of  the  character  of  the  instrument  and  the 
nature  of  the  obligation  which  it  imposes.  While  bearing  the 
seals  of  the  parties,  it  is  a  covenant  as  to  the  intestate,  H.  H. 
Burwell,  and  a  simple  unsealed  contract  as  to  the  other  party. 
This  rule  is  settled  by  several  adjudications  in  this  Court. 


148  IN  THE  SUPREME  COURT. 

t 

BURWELL  V.   LiKTHICUM. 

Id  Brown  v.  Bostian,  6  Jones,  1,  which  was  an  agreement 
to  deliver  to  the  plaintiff  firm  of  Brown,  Brawley  &  Co.  one 
hundred  barrels  of  good,  merchantable  flour,  and  after  the 
words,  "  witness  our  hands  and  seals,"  it  bore  the  signatures, 
thus:  BROWN,  BRAWLEY  &  CO.,  [Seal.] 

DAVID  BOSTIAN,  [Seal.] 

In  the  body  of  the  instrument  are  found  the  words:  "said 
Brown,  for  Brown,  Brawley  &  Co.,  contracts  and  agrees,"  &c., 
and  Battle,  J.,  in  the  opinion,  says :  **  It  is  true,  that,  in 
the  body  of  the  instrument,  the  contract  purports  to  be  made 
between  John  L.  Brown,  for  the  plaintiffs  and  the  defend- 
ant; and  John  L.  Brown,  for  the  plaintiffs,  promises  to  pay 
the  defendant  for  the  flour  upon  its  delivery.  Brown,  as  a 
member  of  the  firm,  had  full  authority  to  make  the  contract, 
but  not  to  bind  the  partnership  by  a  seal.  Had  the  defend- 
ant performed  his  part  of  the  contract  by  the  delivery  of  the 
flour,  he  might  have  found  a  di£Sculty  in  suing  any  person 
upon  this  written  agreement.  He  could  not  have  main- 
tained an  action  upon  it  against  Brown  alone,  because  it  was 
not  signed  in  his  name ;  nor  could  he  have  sued  the  part- 
nership upon  it,  because  Brown  was  not  authorized  to  put 
their  seal  to  it  The  defendant  would  not,  however,  have 
been  without  an  adequate  remedy,  as  he  could  have  brought 
an  action  against  them  for  goods  sold  and  delivered,  and 
used  the  written  instrument  as  evidence  of  the  price  and 
terms  of  payment."  For  this,  he  cites  Delius  v.  Cawthorriy  2 
Dev.,  90;  Osborne  v.  The  High  Schools  Mining  and  Manufac- 
turing Cb.,  5  Jones,  177. 

In  Fronebarger  v.  Henry,  6  Jones  548,  Ruffix,  J.,  declares 
the  rule  of  the  common  law  to  be,  "that  one  partner 
cannot  bind  another  by  deed,  by  virtue  of  his  authority 
as  partner  merely,  and  that  an  instrument  like  this,"  (be- 
fore the  Court,)  "is  the  deed  of  the  executing  party  alone." 
And    he    questions    the  admissibility   of  the   instrument 
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as  "  plenary  evidence  of  a  debt  of  the  firm,  on  any  con- 
sideration." 

In  Fisher  v.  Pender y  7  Jones,  483,  the  apparent  discrepancy 
in  the  two  cases,  is  explained  and  removed,  in  a  full  and 
learned  discussion  of  the  doctrine,  and  the  conclusion  reached 
is  announced  by  Battle,  J.,  in  these  terms :  "  It  is  apparent 
from  the  case,"  {Elliot  v.  Davis,  2  Bos.  &  Pull.  Rep.,  338,) 
"  that  one  partner  may  bind  himself  by  deed,  by  signing  it 
in  the  name  of  the  partnership,  provided  he  seal  and  ddiver  it 
as  his  own  deed  as  well  as  thai  of  the  partnership,  and  he  will 
be  bound  by  the  instrument,  though  the  other  partner  or 
partners  will  not,  unless  he  had  their  authority,  under  seal,  to 
execute  for  them.  That  is  the  true  rule,  and  it  is  in  accord- 
ance with  the  well  established  principles  which  govern  the 
execution  of  deeds." 

The  same  principle  is  recognized  in  Osborne  v.  High  Schools 
M.  &  Man.  Co.,  supra,  and  Taylor  v.  School  Com.,  5  Jones,  98 ; 
Holland  v.  Clark,  67  N.  C,  104. 

The  agreement  shows,  clearly,  that  the  partnership  and 
not  an  individual  member  was  intended  to  be  bound,  and  it 
was,  at  most,  if  eflfectual  at  all,  a  parol  contract  of  the  firm, 
and  subject  to  the  three  years'  statutory  bar,  while  the  obliga- 
tion of  the  plaintiff's  intestate,  incurred  by  covenant,  is  gov- 
erned by  a  different  period  of  limitation,  and  there  is  no  incon- 
sistency in  this,  as  decided  in  Davis  v.  Golston,  8  Jones,  28. 

The  appellant  seems  to  have  claimed  the  benefit  of  sub- 
sec.  9,  §  155,  of  The  Code,  which  provides  for  relief  against 
fraud  in  cases  theretofore  "solely  cognizable  in  a  Court  of 
Equity,"  in  which  the  cause  of  action  accrues  from  the  time 
of  its  being  discovered.     The  present  action,  under  the  for- 
mer system,  would  have  been  at  law  and  not  in  equity,  and 
does  not  belong  to  the  class  mentioned  in  the  statute.  Bloxmt 
V.  Parker,   78  N.  C,  128,  and  cases  at  the  foot  of  the  section. 
There  is  no  error,  and  the  judgment  is  affirmed. 
No  error.  Affirmed. 
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BLACKWELLS  DURHAM  TOBACCO  COMPANY  v.  JOHN  H. 

McELWEE. 

EvidencCy  §  590 — Objections  to  Evidence — Effect  of  Forbearance 
to  Sue  for  Unlawful  Use  of  Trade-Mark. 

1.  In  a  legal  controyersy  concerning  the  ownership  of  a  trade-mark, 

plaintiff  claimed  title  to  the  same  under  one  G.  Defendant  also 
claimed  an  interest  in  the  trade-mark,  acquired,  as  he  alleged,  in 
association  with,  or  by  virtue  of  transactions  with  G. ;  Held,  that 
defendant  could  not  be  heard  to  testify  as  to  any  dealings  or 
transactions  between  himself  and  G. — who  was  then  dead — with 
reference  to  the  subject  of  the  controversy. 

2.  Where  a  copy  is  offered  in  evidence  and  objection  is  made,  not 

on  the  ground  that  the  original  is  not  produced,  but  on  some  other 
specified  ground,  the  objection  that  the  paper  is  not  primary 
evidence  cannot  be  made  in  the  appellate  Court. 

8.  Plaintiff  introduced  in  evidence  a  copy  of  defendants*s  application 
for  registration  of  a  trade-mark.  Defendant  stated,  on  his  exam- 
ination as  a  witness,  that  the  paper  was  a  copy  of  his  applica- 
tion ;  Heldj  that  it  was  proper  to  allow  plaintiff  to  require  de- 
fendant to  state  that  there  was  a  proceeding  or  declaration  inter- 
fering after  his  application  was  filed,  as  such  answer  tended  to 
show  that  there  had  not  been  a  quiet  acquiescence  in  the  validity 
of  defendant's  claim  to  ownership  of  the  trade-mark,  and  a  sub- 
mission to  it. 

4.  Allowing  an  improper  question  to  be  asked  cannot  be  assigned  for 

error  if  the  witness  makes  no  response  to  it. 

5.  As  between  two  adverse  claimants  of  the  invention  and  sole  owner- 

ship of  a  trade-mark,  no  greater  force  is  to  be  given  to  the  fact 
that  one  of  the  parties  used  the  trade-mark  for  several  years  with- 
out being  molested  therein  by  the  other,  than  that  of  evidence 
tending  to  disprove  the  claim  of  the  other.  Such  forbearance  on 
the  part  of  the  true  owner,  beyond  its  weight  in  disproving  his 
title,  cannot  have  the  effect  of  extinguishing  his  rights,  or  operate 
beyond  barring  an  action  under  the  statute  of  limitations,  or  a 
presumption  of  an  abandonment.  But  such  indulgence  may 
be  deemed  such  an  assent  to  the  use  of  the  trade-mark  as  would 
not  entitle  the  owner  to  demand  damages  for  its  intermediate  use. 
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C  Upon  an  iasue  as  to  the  title  to  a  trade-mark,  a  witness  testified  on 
the  trial,  without  objection,  "the  plaintiff  owns  it  now  ;"  Hddf 
that,  there  being  no  contradictory  evidence,  it  was  proper  to  leave 
the  jury  to  pass  upon  it,  although  it  had  been  previously  shown 
that  B.  was  formerly  the  owner  and  there  was  no  other  proof 
offered  of  a  transfer  from  B.  to  the  plaintiff. 

Civil  action,  tried  before  Shepherd^  J.,  and  a  jury,  at  Au- 
gust Term,  1887,  of  Durham  Superior  Court. 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Messrs.  A,  W.  Graliam,  John  W.  Graham  and  W,  W,  FuUeVf 
for  the  plaintiff. 
Mr.  John  Deverevx,  Jr.,  for  the  defendant. 

Smith,  C.  J.  The  nature  and  purpose  of  the  present  ac- 
tion, as  set  fortli  in  the  pleadings,  are  restated  and  explained 
in  the  opinion  of  the  Court,  when  the  case  was  before  us  upon 
a  former  appeal,  94  N.  C,  425,  and  dispense  with  a  repeti- 
tion  of  the  facts.  Upon  the  last  trial,  at  September  Terra, 
1887,  of  Person  Superior  Court,  issues  were  submitted  and 
answered,  as  follows  : 

1.  Is  the  plaintiff,  as  against  the  defendant,  entitled  to  the 
8ole  and  exclusive  use  of  the  device  or  symbol  of  a  bull  in 
connection  with  the  words  smoking  tobacco,  when  attached 
to  packages  of  smoking  tobacco  ?    Answer,  *  Yes." 

2.  Is  the  plaintiff  entitled  to  the  sole  and  exclusive  use  of, 
as  against  the  defendant,  the  label,  sign  and  trade-mark 
mentioned  in  his  complaint  and  set  forth  in  his  exhibit? 
And  if  not  to  all  of  said  trade-mark,  to  what  part  or  parts 
of  it?    Ans.    "Yes,  all." 

3.  Has  plaintiff  been  damaged  by  the  defendant  unlaw- 
fully a£5xing  or  annexing  to  packages  of  smoking  tobacco 
manufactured  or  sold  by  defendant,  defendant's  labels  contain- 
ing plaintiff's  trade-mark,  or  any  part  of  it?    Ans     "  No." 

The  plaintiff  derived  its  claim  to  the  property  in,  and  the 
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exclusive  right  to  use  the  trade-mark  device  and  label  in 
dispute,  under  one  J.  R.  Green,  and  the  defendant  introduced 
evidence  to  show  that,  in  the  fall  of  1865,  himself  and  Green, 
who  were  partners  and  manufacturers  of  smoking  tobacco, 
originated  and  adopted  the  same  trade-mark,  and  used  it 
upon  their  goods  manufactured  at  Durham.  In  the  progress 
of  the  trial  bfore  the  jury,  the  plaintiff  offered  in  evidence  a 
certified  copy  of  a  copyright  issued  to  Green,  which,  after 
objection  from  the  defendant,  was  admitted,  and  it  was  after- 
wards ruled  out,  and  the  jury  directed  to  disregard  it. 

The  defendant's  counsel  proposed  to  ask  him,  what  inter- 
est, if  any,  he,  the  witness,  had  in  the  trade-mark  at  the  time 
when  he  was  manufacturing  tobacco  at  Rowan  Mills?  This 
inquiry  was  not  allowed,  for  the  same  reason,  that  the  in- 
terest, as  the  witness  had  already  stated,  was  acquired  in  as- 
sociation with  Green,  and  grew  out  of  a  transaction  between 
them. 

A  similar  question, "  when  was  the  trade-mark  originated  ?" 
was,  upon  the  same  grounds,  not  permitted  to  be  answered 
by  the  witness. 

These  rulings  form  the  subject  of  the  three  exceptions 
mentioned,  and,  we  think,  come  clearly  within  the  inhibi- 
tions of  the  statute,  and  the  evidence  was  properly  excluded, 
as  coming  from  a  party  to  the  transaction  with  one  under 
whom  the  plaintiff  claims. 

5.  The  next  exception  was  to  the  introduction,  by  the  plain- 
tiff, of  a  certified  copy  of  the  defendant's  application  for  reg- 
istration of  his  claimed  trade-mark,  admitted  to  be  in  due 
form,  and  resisted  on  the  ground  that  the  law  under  which 
it  had  been  filed  was  unconstitutional.  It  was  permitted  to 
be  read  as  a  declaration  of  the  defendant.  The  defendant 
said,  in  his  further  examination,  that  he  applied  for  such 
registration,  and  that  the  paper  referred  to.  and  ])anded  the 
witness,  was  his  said  application ;  but  he  did  not  remember 
that  he  claimed  an  exclusive  right  in  the  trade-mark.    The 
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plaintiff  then  inquired,  was  there  not  a  proceeding  or  declar- 
ation interfering  after  you  filed  the  application?  Upon  ob- 
jection made  and  overruled,  the  witness  answered,  "  Yes." 

It  is  to  be  observed  that  the  objection  is  not  to  the  char- 
acter or  quality  of  the  evidence,  as  secondary,  and  not  ad- 
missible under  section  4940,  of  the  Revised  Statutes  of  the 
United  States,  but  because  the  Constitution  allows  no  such 
exclusive  right  to  the  use  of  a  trade-mark  to  be  thus  secured 
to  the  inventor.  Regarding  the  copy  as  if  the  original  had 
been  produced,  and  to  this,  and  for  the  reason  that  it  was 
not  primary  evidence,  objection  to  be  available  should  then 
have  been  made ;  Bridgers  v.  BridgerSj  69  N.  C,  451 ;  Gidney 
V.  Moore,  86  N.  C.  485;  State  v.  Kemp,  87  N.  C,  538,  and 
pat  upon  proper  ground. 

The  answer  to  the  last  question  was  sought,  to  show  that 
there  had  not  been  a  quiet  acquiescence  in  the  validity  of 
the  defendant's  claim  to  ownership  of  the  trade-mark,  and 
a  submi^ion  to  it.  Offered  for  such  purpose,  we  find  no 
just  ground  for  exception  to  its  reception. 

7.  The  objection  to  an  inquiry  of  the  defendant,  whether 
he  had  ever  sued  any  one  for  an  infringement  of  his  alleged 
right  to  the  trade-mark.  This  was  followed  by  aft  answer 
that  he  had  sued  no  one  but  Blackwell  &  Carr,  and  the 
answer  was  received  as  tending  to  qualify  and  explain  his 
previous  testimony  as  to  his  use  of  it,  and  the  time  and 
place,  when  and  where  it  had  been  so  used,  and  for  this  ob- 
ject was  competent. 

8.  The  inquiry  put  to  S.  A.  Sharpe,  a  witness  for  defendant, 
as  to  the  character  of  the  witness  Geo.  F.  Shepherd,  whose 
deposition  had  been  read,  and  if  there  were  not,  in  his  com- 
munity, many  hard  reports  in  regard  to  his  reputation,  if 
liable  to  objection,  is  freed  from  it  by  the  answer — "  I  have 
heard  of  none."     Bast  v.  Bost,  87  N.  C,  477. 

The  next  exceptions  are  to  instructions  asked  and  refused, 
and  to  the  instructions  given  to  the  jury. 
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The  defendant's  counsel  asked  the  Court  to  charge  the 
jury : 

1.  That  if  they  find  from  the  testimony,  that  the  defend- 
ant was,  at  any  time,  in  the  open,  public,  and  continuous 
use  of  the  trade-mark  in  question,  by  placing  it  on  packages 
of  smoking  tobacco,  and  placing  such  packages  upon  the 
market,  in  North  Carolina  and  elsewhere,  for  the  space  of 
three  years,  with  the  knowledge  of  plaintiff,  or  of  those  under 
whom  it  claims  before  plaintiflF  became  their  assignee,  and 
neither  plaintiff  or  those  under  whom  it  claims  took  any 
legal  proceedings  to  stop  or  restrain  defendant  in  the  use  of 
said  trade-mark,  there  being  during  these  three  years  no 
legal  proceedings  by  defendant  against  plaintiff,  or  those 
under  whom  it  claims,  involving  defendant's  right  to  so  use 
said  trade-mark,  then  the  jury  ought  to  find,  that,  as  against 
defendant,  plaintiff  is  not  entitled  to  the  exclusive  use  of  said 
trade-mark. 

2.  I  ask  the  above  instructions  in  the  same  words  as  above, 
only  substituting  the  words  two  years  for  the  words  three 
years,  in  the  two  places  where  they  occur  in  No.  1,  as  asked 
above. 

3.  I  ask  the  same  instructions  as  are  asked  in  No.  1  above, 
substituting  the  words  one  year  for  the  words  three  years,  in 
the  two  places  where  they  occur  in  No.  I,  as  above. 

4.  If  Nos.  1,  2  and  3,  as  asked  above,  are  all  refused  by 
the  Court,  then  I  ask  the  instruction  as  asked  in  No.  1,  sub- 
stituting seven  years  for  three  years,  in  the  two  places  where 
they  occur  in  No.  1,  as  above. 

5.  I  ask  his  Honor  to  tell  the  jury,  that  if  they  believe  the 
witness  J.  S  Carr,  then  he  had  notice  in  the  year  1872,  that 
defendant  was  using  the  said  trade-mark  on  packages  of 
smoking  tobacco;  said  Carr  was  then  a  partner  with  W.  T. 
Blackwell,  under  whom  plaintiff  claims,  in  the  use  of  said 
trade-mark. 
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6.  I  ask  his  Honor  to  tell  the  jury,  that  there  is  no  evi- 
dence of  any  legal  proceeding  or  litigation  involving  the 
right  of  plaintiff,  or  those  under  whom  it  claims,  or  of  de- 
fendant, to  use  said  trade-mark,  being  instituted  by  either 
plaintiff,  or  those  under  whom  it  claims,  or  by  defendant,. 
before  the  year  1880. 

R.  F.  ARMFIELD, 

Atfy  for  Defendant, 

If  No.  6  is  declined,  then  I  ask  it  with  the  modification,, 
before  the  23d  July,  A.  D.  1877, 

R.  F.  ARMFIELD. 

The  Court  gave  instructions  1 ,  2,  3  and  4,  with  this  modi- 
fication : 

"  But  if  you  believe  that  the  plaintiff,  or  those  under  whom 
it  claims,  did  no  act  or  thing  by  which  the  defendant  was 
induced  to  believe  that  it  had  abandoned  its  alleged  exclu- 
sive right  to  use  the  said  brand,  and  the  plaintiff  and  those 
under  whom  it  claims  had  been  in  the  continual  use  of  said 
brand  from  its  invention  and  adoption  to  the  present  time^ 
of  the  commencement  of  this  suit,  claiming  the  exclusive  right 
to  use  it,  and  that  whenever  they  had  notice  of  the  use  of  the 
same  by  the  defendant,  they  promptly  interfered  with  such 
use  by  threats  to  sue,  seizure  of  the  tobacco  so  labeled  or  put 
on  the  market  by  defendant,  notice  to  defendant's  purchasers 
of  the  same,  or  by  such  other  acts  and  declarations  known 
to  defendant,  by  which  the  defendant  knew  that  the  plaintiff 
and  those  under  whom  it  claims  at  all  times  claimed  the  ex- 
clusive right  to  use  said  brand,  and  at  all  times  after  notice 
of  the  use  by  defendant,  denied  and  contested  the  right  of 
the  defendant  to  use  it,  then  the  failure  to  bring  said  suit, 
within  the  periods  mentioned,  would  not  take  awa}-  the 
plaintiff's  exclusive  right  to  use  the  same." 

To  this  modification  the  defendant  excepted. 
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The  Court  gave  the  5th  instruction  as  prayed  for. 

The  Court  declined  to  give  the  6th  and  7th  instructions, 
fltating  to  the  jury  that  they  might  consider  the  evidence  of 
the  defendant  and  the  witness  Allen  as  some  evidence  on 
these  points. 

Defendant  excepted. 

There  was  a  verdict  for  the  plaintiff  on  the  first  two  issues, 
and  to  the  issue  as  to  damages  the  jury  found  that  no  dam- 
^e  had  been  sustained  by  plaintiff. 

The  defendant  moved  for  a  new  trial  on  the  following 
grounds : 

For  that  the  Court  admitted  incompetent  evidence  against 
and  excluded  competent  evidence  for  him  ; 

For  error  in  refusing  instructions  asked,  and  giving  others 
in  their  place ;  and, 

For  that,  in  the  absence  of  any  proof  to  connect  the  plain- 
tiff with  W.  T.  Blackwell  in  the  alleged  ownership,  it  was 
left  to  the  jury  to  so  find. 

The  motion  was  denied,  and  judgment  being  rendered  for 
the  plaintiff,  the  defendant  appealed. 

The  instructions  requested  are  embodied  in  one  general 
proposition,  varying  as  to  the  interval  of  time  only,  that  the 
inaction  of  the  successive  alleged  owners  of  the  trade-mark, 
to  put  a  stop  to  the  use  of  it  by  the  defendant,  by  a  restrain- 
ing judicial  order,  or  other  means,  when  aware  of  the  con- 
tinued infringement,  and  the  same  course  pursued  by  the 
defendant,  asserting,  but  not  enforcing,  his  own  claim  there- 
to, warrant  the  jury  in  finding  the  first  issue  in  the  negative. 

As  the  question  between  the  parties  is,  as  to  the  invention 
and  appropriation  of  the  trade-mark,  whereby  a  proprietary 
and  sole  right  to  its  use  is  acquired,  we  do  not  see  why  any 
other  force  should  be  given  to  the  supposed  acquiescence  in 
the  defendant's  alleged  invasion,  than  that  of  evidence  tend- 
ing to  disprove  the  claim  itself. 

The  modification,  in  the  charge,  presented  the  matter  in 
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another  aspect,  leaving  to  the  jury  to  pass  upon  the  evidence, 
and  derive  such  conclusions  as  were  warranted  by  it.  Of 
the  charge,  considered  as  a  whole,  the  defendant  has  no  just 
cause  of  complaint.  If  his  contention,  as  expressed  in  the 
instructions  asked,  was  that  the  proprietor's  right  was  lost 
by  such  forbearance,  although  it  was  already  vested,  we  can- 
not give  it  our  sanction.  The  delay  in  vindicating  an  in- 
vaded right,  beyond  its  weight  in  disproving  its  existence^ 
cannot  have  the  efifect  of  extinguishing  it,  or  operate  beyond 
barring  the  action  under  the  statute  of  limitations  or  a  pre- 
samption  of  an  abandonment.  The  indulgence  may  be 
deemed  such  an  assent  to  the  use  of  the  device,  as  would  not 
entitle  the  owner  to  demand  damages  for  its  intermediate 
Qse,  and  so,  accordingly,  none  are  awarded  against  the  de- 
fendant. 

As  is  held  in  Taylor  v.  Carpenter,  2  Woodb^  &  M.,  1,  a 
long  delay  in  prosecuting  the  claim  after  knowledge  of  the 
wrong,  would  be  competent  evidence  of  acquiescence  in  it, 
but  could  be  no  bar  to  a  recovery,  unless  extended  to  the 
period  presented  in  the  statute  of  limitations. 

The  last  error  assigned,  is,  that  the  jury  were  permitted  to 
connect  the  plaintiff  in  ownership  with  W.  T.  Blackwell, 
from  whom  it  is  alleged  to  have  been  derived,  without  any 
evidence  of  a  transfer. 

The  testimony  of  J.  S,  Carr  was,  (and  that  without  objec- 
tion,) that  "  the  plaintiff  company  owns  it  now,"  referring  to 
the  trade-mark,  and  there  being  no  controversy  upon  this 
point  during  the  trial,  this  seems  to  have  been  received  as 
saflScient  proof  of  the  fact  of  transfer,  and  it  was  proper  to 
let  the  jury  pass  upon  it. 

We  find,  therefore,  no  error  in  the  record,  and  the  judg- 
ment is  affirmed. 

Xo  error.  Affirmed, 
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THE  STATE,  on  the  relation  of  MARTIN  KELLOGG,  v.  THE  SUF- 
FOLK AND  CAROLINA  RAILROAD  COMPANY. 

Rail  Roads— The  Code,  §  1964. 

1.  A  house  and  platform  on  the  side  of  the  track  of  a  railroad,  at  which 
freight  is  occasionally  received  and  discharged  by  the  company, 
but  at  which  no  agent's  office  or  books  are  kept,  or  bills  of  lading 
or  receipts  given,  is  not  a  "  regular  depot  or  station,"  within  the 
meaning  of  §  1964  of  7'he  Codej  which  imposes  a  penalty  on  a 
transportation  company  for  refusal  to  receive  freight. 

d.  Where  the  engineer  and  conductor  of  a  railroad  train  occasionany 
stopped  the  train  to  take  on,  freight  at  points  along  the  line,  not 
regular  stations ;  Heldy  that  such  acts  did  not  constitute  the  engi- 
neer and  conductor  receiving  and  forwarding  agents  of  the  rail- 
road company  within  the  terms  of  §  1964  of  The  Code, 

■ 

Civil  action,  tried  before  Avery ,  /.,  at  Spring  Term,  1887, 
of  Gates  Superior  Court. 

Judgment  for  defendant;  plaintiff  appealed. 
The  facts  appear  in  the  opinion  of  the  Court. 

Mr,  W.  D,  Pruderiy  for  the  plaintiff. 

Messrs,  L.  L,  Smith  and  John  Gading,  for  the  defendant. 

Davis,  J.  This  was  a  civil  action,  originally  commenced 
before  a  Justice  of  the  Peace  for  the  County  of  Gates,  to  re- 
cover a  penalty  of  $50,  for  refusing  to  receive  freight,  under 
§  1964  of  The  Code,  and  carried  by  appeal  to  the  Superior 
Court  of  said  county,  and  tried  before  Avery,  J.,  at  Spring 
Term,  1887,  of  said  Court. 

The  evidence  was,  in  substance,  that  during  the  latter  part 
of  November,  1886,  the  plaintiff  carried  two  mattresses  and 
put  them  on  the  platform  of  a  building  standing  at  a  place 
on  the  line  of  defendant  company's  road,  called  "Meara 
Station,"  about  one  mile  from  Sunsbury,  a  regular  station, 
and  gave  the  usual  signal  to  an  approaching  train  to  stop ;  it 
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did  not  stop,  "  but  the  engineer  shook  his  head,  and  went  on." 
After  the  train  had  passed,  at  the  request  of  the  plaintiff, 
Capt-  Meara,  who  lived  one  fourth  of  a  mile  distant,  and 
who  was  not  an  agent  of  defendant  company,  procured  some 
tools  and  a  lock,  which  he  put  on  one  door  to  the  building, 
and  nailed  up  the  other,  (there  were  two  doors  to  the  build- 
ing— one  of  them  was  off  the  hinges  and  to  the  other  there 
was  no  lock,)  and  then  *'  put  away  "  the  plaintiff's  mattresses 
for  him. 

On  the  next  morning  the  train  stopped,  and  they  were 
shipped  to  Suffolk. 

Freight  had  been  "  taken  off  and  on,"  and  "  it  was  not 
uncommon  to  see  the  train  stop  at  the  point  during  trucking 
season."  There  was  never  any  station  agent  there,  no  tickets 
were  kept  or  sold  there,  no  agent's  office  and  no  books  were 
kept  there,  or  bills  of  lading  or  receipts  given.  The  conduc- 
tor stopped  the  train  and  took  on  freight  and  passengers. 
The  plaintiflF  testified  that  he  had  heard  the  conductor  say, 
about  ten  days  before  he  brought  the  mattresses  to  ship,  that 

m 

he  did  not  intend  to  stop  at  Meara  again. 

Capt.  Meara  testified  that  he  had  known  freight  to  be 
shipped  from  there  twenty  times  since  the  house  was  built 
there,  two  years  previously,  and  had  known  freight  to  be  de- 
livered on  three  or  four  occasions,  and  he  had  never  known 
the  refusal  to  stop  the  train  before,  when  the  usual  signal 
was  given. 

The  issue  was,  did  the  defendant  company  refuse  to  re- 
eeive  freight  when  tendered  by  the  plaintiff  at  a  regular 
station  on  its  line  of  road,  to  be  forwarded  as  directed  by 
the  plaintiff? 

The  Court  instructed  the  jury,  that,  upon  the  testimony, 
Uiere  was  no  view  in  which  the  plaintiff  could  recover ;  that 
there  was  no  view  of  the  testimony  in  which  the  jury  could 
find,  in  reference  to  the  issue  submitted,  that  Meara  was  a 
regalar  station  on  the  defendant  company's  road.     There 
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was  a  verdict  and  judgment  for  the  defendant,  from  which 
the  plaintiff  appealed. 

Section  1964  of  The  Code^  under  which  this  action  was 
brought,  declares  that,  **  agents  and  other  oflScers  of  railroads 
and  transportation  companies,  whose  duty  it  is  to  receive 
freight,  shall  receive  all  articles  of  the  nature  and  kind  re- 
ceived by  such  company  for  transportation,  whenever  ten- 
dered at  a  regular  depot,  station,  wharf,  or  boat  landing,  and 
shall  forward  the  same  by  the  route  selected  by  the  person 
tendering  the  freight,  under  existing  laws;  and  the  trans- 
portation company,  represented  by  any  person,  refusing  to 
receive  such  freight,  shall  be  liable  to  a  penalty  of  fifty  dol- 
lars, and  each  article  refused  shall  constitute  a  separate 
offense." 

Section  1963  prescribes  the  rules  for  transportation,  and 
requires  railroad  companies,  among  other  things,  to  provide 
for  the  transportation  of  such  "  property  as  shall,  within  a 
reasonable  time  previous  thereto,  be  offered  for  transporta- 
tion," (fee. 

Section  1967  makes  it  unlawful  to  permit  articles  received 
for  shipment  to  remain  unshipped  for  more  than  five 
days,  &c. 

We  can  see  no  error  in  the  ruling  of  his  Honor.  Meara 
was  no  "  regular  depot  or  station,"  within  the  meaning  of 
the  statute.  There  was  no  agent  of  the  company  there, 
charged  with  the  duty  of  receiving  property  for  transporta- 
tion, and  the  engineer  or  conductor  on  the  train  could  not  be, 
as  disclosed  by  the  evidence,  such  receiving  and  forwarding 
agents  as  are  contemplated  by  §  1964. 

There  are  several  other  questions  presented  by  the  record, 
which  we  need  not  consider,  as  the  evidence,  all  of  which 
was  offered  by  ^he  plaintiff,  fails  to  present  any  state  of  facts 
that  would  entitle  him  to  recover. 

There  is  no  error. 

No  error.  Affirmed. 
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A.  H.  HAMMOND  and  W.  H.  JUSTICE  v.  PHHilP  SCHIFF  and 

JONAS  SCHIFF. 

ExperU — Easement — Party  WaUa — Evidence — Pleading — Dam- 
ages— Excepting  to  Judge's  Charge. 

1.  The  decision  of  the  Judge,  that  a  witness  is  qualified  to  testify  as  an 

expert,  cannot  be  reviewed  in  the  Supreme  Court. 

2.  A,  by  a  written  instrument,  signed,  but  not  under  seal,  agreed,  for 

a  valuable  consideration,  that  B.,  his  heirs  and  assigns,  might  use 
a  wall  on  land  belonging  to  A.,  as  one  of  the  walls  of  a  building 
which  B.  was  about  to  erect  on  his  lot  adjoining  A.*s;  Hddy  (1\ 
that  such  an  instrument,  while  it  did  not  transfer  an  easement  in 
2atr,  because  not  under  seal,  has  in  equity j  when  acted  on,  a  force 
and  efficacy  little  short  of  a  grant  of  an  easement,  and  disables 
A.,  and  those  claiming  under  him,  from  an  arbitrary  and  reckless 
use  of  the  land  of  A.  whereon  the  wall  in  question  stands,  to  the 
detriment  of  B,;  (2)  that  oral  evidence  was  admissible  to  prove 
acts  of  the  parties  to  such  instrument,  treating  and  recognizing 
the  wall  in  question  as  a  party  wall. 

3.  Where  the  plaintiff  had  testified,  on  the  trial,  that  he  had  told  the 

defendant  he  would  sue  out  an  injunction  to  stop  him  from  reck- 
lessly excavating  the  earth  close  to  plaintiff's  wall;  Held,  that  it 
was  not  error,  to  allow  plaintiff  to  testify,  that  he  did  not  sue  out 
the  injunction  because  he  could  not  get  to  the  Judge. 

4.  A  general  objection  to  evidence  of  which  only  a  part  is  incompetent 

will  not  be  entertained,  if  the  evidence  is  severable. 

5.  Where  plaintiff  sued  for  damages  resulting  from  the  unlawful  and 

reckless  undermining  of  plaintiff's  wall  by  defendant,  evidence  of 
injury  to  plaintiff's  goods  by  being  flooded  with  water  used  in  ex- 
tinguishing a  fire,  which  was  caused  by  the  falling  of  the  wall, 
was  properly  admitted,  although  such  cause  of  injury  was  not 
specially  set  out  in  the  complaint. 

6l  T1»  rules  of  pleading  are  not  so  stringent  as  to  require  a  special  aver- 
ment in  the  complaint,  of  every  immediate  cause  of  injury,  in  an 
action  for  damages. 

7.  In  an  action  to  recover  damages  for  an  injury  done  to  plaintiff's 
goods,  no  reduction  can  be  made  on  the  ground  that  plaintiff  has 
reoovered  on  insurance  policies ;  because,  to  allow  such  diminu- 
tion, would  be  to  permit  the  wrong-doer  to  take  all  the  benefit  of 
the  policy  of  insurance  without  paying  the  premium. 

100—11 
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^.  The  Supreme  Court  will  not  entertain  an  exception  in  general  terms 
to  an  entire  charge;  the  errors  complained  of  must  be  specifically 
assigned,  or  they  will  not  be  reviewed. 

9.  The  employment  of  experienced  and  competent  agents  only  extenu- 
ates and  excuses  when  their  experience  and  judgment  become  the 
basis  of  what  is  done.  The  employment  of  such  agents  will  not 
excuse  one  who  insists  upon  their  doing  an  act  which  they  warn 
him  is  dangerous  and  likely  to  cause  great  injury  to  another. 

Civil  action,  tried  before  MacRae,  J.,  and  a  jury,  at  the 
Fall  Term,  1887,  of  Mecklenburg  Superior  Court. 

Verdict  and  judgment  for  plaintiflFs.  Defendants  appealed. 

The  plaintiflFs,  as  tenants  under  a  lease  from  John  H.  Mc- 
Aden,  the  owner,  were  in  the  occupation  of  a  house  and  lot 
fronting  on  Trade  street,  in  Charlotte,  pursuing  a  mercantile 
business,  in  the  year  1885,  while  the  defendants,  similarly 
engaged,  were  early  in  that  year  in  possession  of  an  adjoin- 
ing lot  with  like  frontage,  under  a  contract  of  purchase,  made 
on  July  1,1875,  with  Henry  W.  Fries,  the  building  on  which 
was  consumed  by  fire  in  the  month  of  February,  1885. 

While  the  lots  belonged,  respectively,  to  said  McAden  and 
Fries,  to-wit:  on  May  1st,  1875,  they  entered  into  a  contract, 
a  copy  of  which  is  contained  in  the  complaint,  and  in  forni 
is  as  follows : 

"  Whereas,  John  H.  McAden,  of  Charlotte,  North  Carolina, 
is  owner  of  a  certain  lot  or  parcel  of  land  in  said  city,  front- 
ing on  Trade  street,  and  extending  back  about  one  hundred 
and  forty  feet,  and  adjoining  the  property  of  W.  J.  Yates  and 
the  lot  owned  by  H.  W.  Fries,  of  Salem,  N.  C,  on  which  last 
mentioned  lot  is  situated  the  brick  store-house  occupied  by 
W.  J.  Black,  the  south  wall  of  said  store-house  being  built 
along  the  dividing  line  between  the  said  McAden  and  Fries. 

"  Now,  this  agreement,  made  this  the  first  day  of  May, 
1875,  between  the  said  John  H.  McAden  and  the  said  H.  W. 
Fries, 

Witnesseth,  that  the  said  Fries,  for  and  in  consideration  of 
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Iho  aftipulatious  and  agreement  of  the  said  McAden,  heriein- 
after  contained,  does  hereby  covenant  that  the  said  Mc  Aden, 
his  heirs  and  assigns,  may  use  said  south  wall  of  said  brick 
store-house  as  the  north  wall  of  the  store-house  to  be  erected 
by  the  said  McAden  on  his  aforesaid  lot,  and  may  make  such 
excavations  in  said  wall  as  may  be  necessary  for  the  support 
of  the  floor  of  said  house ;  provided,  however,  that  no  injury 
is  done  to  the  building  of  the  said  Fries. 

"  And  provided  further,  that  said  wall  is  not  to  be  torn 
down  without  the  consent  of  the  parties  hereto,  their  heirs 
and  assigns. 

"  And  in  the  event  of  its  destruction  by  any  means,  noth- 
ing herein  contained  is  to  be  construed  as  conveying  to  the 
said  McAden  any  right  or  title  to  the  land  on  which  said 
wall  is  located. 

"  And  the  said  McAden,  for  himself  and  his  heirs  above, 
covenants  and  agrees  to  and  with  the  said  Fries,  that  he  will 
add  to  and  improve  said  wall  at  his  own  expense,  and  for 
the  mutual  benefit  of  himself  and  the  said  Fries,  so  as  to 
make  it  serve  as  the  north  wall  of  his  aforesaid  store-house, 
which  is  to  have  a  basement  ten  feet  deep,  and  to  extend 
back  from  Trade  street  one  hundred  feet,  the  third  story  to 
extend  only  fifty  feet  back,  and  the  front  of  said  wall  to  be 

about feet  high,  all  which  improvements  are  to  be  made 

in  a  workman-like  manner,  and  of  good  material. 

"  And  the  said  McAden  does  further  agree,  that  the  said 
Fries,  his  heirs  and  assigns,  may  use  said  wall  in  such  man- 
ner as  may  be  proper  and  necessary  to  support  or  strengthen 
ihe  building  he  or  they  may  erect  in  the  place  of  the  one 
now  on  said  lot ;  and  that  he  will,  at  his  own  expense,  re- 
pair any  injury  that  may  be  done  to  said  wall  by  reason  of 
said  addition  made  thereto. 

H.  W.  FRIES." 

The  contract  of  sale  of  July  following,  after  a  recital  of 
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the  t-erms  of  sale,  not  necessary  to  be  set  out,  contains  this 
concluding  clause : 

"  Now,  if  the  said  SchiflF  &  Bros,  (the  defendants,  being  its 
constituent  members,)  will  pay  to  H.  W.  Fries,  the  interest 
due  on  the  above  notes  on  the  first  day  of  January  of  each 
year,  and  the  principal  of  the  same  at  maturity,  the  said  H. 
W.  Fries  will  make  to  the  said  Schiff  &  Bros,  a  deed  to  the 
above  described  property,  free  of  any  encumbrances  thereon 
to  this  date,  but  subject  to  an  agreement  made  between^  H.  W, 
Fries  and  J.  H,  McAden,  in  regard  to  the  wall  next  McAderVs 
lot.  In  witness  whereof,  we  have  hereto  put  our  hands  and 
seals. 

J.  SCHIFF,        (Seal.) 
PH.  SCHIFF,    (Seal) 
H.  W.  FRIES,  (Seal.) 
Test, 
Patrick  Martin, 
W.  E.  Shaw." 

After  the  destruction  of  the  house  on  the  defendant's  lot, 
they  determined,  about  the  middle  of  May,  to  erect  a  new 
brick  building  on  the  same  site,  and  to  excavate  for  a  cellar 
or  basement  room  underneath,  and,  having  entered  into  ar- 
rangements for  doing  so,  began  to  dig  away  the  earth  for 
that  purpose,  and  had  proceeded  until,  from  the  loosening 
and  removal  of  the  soil  from  a  too  close  proximity  to  the 
wall,  it  was  unable  to  support  its  weight,  and,  giving  way, 
the  wall  fell,  causing  the  damage  to  the  plaintiff's  goods 
and  his  interest  in  the  leased  house,  for  which  the  present 
action  is  brought.  Upon  the  five  issues  submitted  to  the 
jury,  they  responded,  under  the  charge  of  the  C&urt,  as  fol- 
lows: 

1.  Was  the  wall  between  the  SchifF  building  and  the 
McAden  building  a  party  wall  ?    Answer.     Yes. 
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2.  Did  the  defendants^  by  themselves,  or  through  their 
agents,  unlawfully  dig  and  excavate  the  earth  so  near  to  the 
wall  between  the  Schiff  and  McAden  buildings  that  it  gave 
way  and  tumbled  in  ?    Answer.     Yes. 

3.  Did  they  negligerMy  so  dig  and  excavate  the  wall  that  it 
gave  way  and  tumbled  in  ?    Answer.    Yes. 

4.  Did  the  plaintiffs,  by  their  want  of  due  care,  contribute 
to  the  injury  ?    Answer.    No. 

5.  What  damage,  if  any,  are  the  plaintiffs  entitled  to  re- 
cover?    Answer  $9,000. 

The  plaintiffs  examined  three  witnesses,  whose  testimony 
we  give,  as  far  as  necessary  to  a  proper  understanding  of 
the  rulings  assigned  as  error,  in  the  defendant's  appeal. 

J.  H-  McAden  testified,  that,  in  pursuance  of  his  contract 
with  Fries,  he  excavated  within  five  feet  of  the  main  wall, 
and  erected  a  dead  wall,  on  which  the  sleepers  of  the  wit- 
ness's structure  rested,  extending  over  to  Fries'  wall,  as  shown 
on  an  accompanying  plat;  that  his  building  excavation  ex- 
tended 100  feet  back,  40  feet  short  of  his  line,  and  when  the 
house  reached  the  second  story,  the  joists  were  let  into  places 
opened  in  the  Fries  wall ;  that  the  parapet  wall  on  the  Fries 
building,  9  inches  high,  was  found  to  be  defective,  and  wit- 
ness took  it  down,  and  built  a  new  one  14  inches  high  ;  that 
the  Fries  building  had  a  rear  extension  beyond  that  of  wit- 
ness, in  which  were  windows,  from  which  the  rear  of  witness' 
lot  could  be  seen,  and  the  wall  was  in  common  use  by  both 
proprietors ;  that  in  1877,  Philip  Schiff  said  that  some  re- 
pairs were  needed  in  the  foundation,  and,  as  both  were  inter- 
ested in  it,  witness  ought  to  pay  half  the  expense,  and  this 
witness  agreed  to  do,  and  did  so. 

To  this  evidence  objection  was  made,  if  offered  to  show  an 
estoppel  or  easement,  and  after  the  admitting  such  to  be  the 
object,  it  was  received  by  the  Court. 

The  witness  further  testified  to  meeting  Schiff  soon  after 
the  fire  in  February,  and  the  latter  said  he  wanted  witness 
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to  pay  for  some  repairs  in  the  wall,  places  where  windows 
had  been  Blled  up,  the  lintels  being  on  his  side,  and  having 
been  burned,  and  witness  agreed  to  pay  one-half  of  the  cost, 
but  did  not,  in  consequence  of  the  wall  falling  down  ;  that 
Schiff  said  he  wanted  to  know,  before  his  purchase,  whether 
he  could  put  an  additional  story  on  the  front  of  his  house, 
without  paying  for  the  use  of  the  improvement  put  on  the 
wall  by  witness,  and  inquired  if  he  could  use  a  second 
story  and  the  windows,  to  which  he  was  answered,  that  he 
would  be  entitled  to  use  the  light  from  the  windows,  and 
that,  in  order  not  to  interfere  with  them,  witness  had  stopped 
at  100  feet  short  of  his  line,  which  was  140  feet. 

Similar  objection  was  made  to  this  testimony,  and  over- 
ruled. 

The  witness  testified  that  in  May,  after  the  fire,  SchifF  and 
witness  agreed  to  bear,  in  equal  parts,  the  expense  of  certain 
improvements  in  the  wall,  to  be  made  by  putting  new  bricks 
on  his  side  of  the  wall,  at  the  price  of  $100. 

A  similar  objection  to  this  testimony  was  made,  and  over- 
ruled. 

The  defendants,  by  contract  with  Ahrens  and  Phifer, 
the  latter  doing  the  work,  were  about  to  begin  the  excava- 
tion, when  witness  laid  off  a  line  five  feet  from  the  wall,  and 
insisted  that  it  should  approach  no  nearer,  and  so  stated  to 
Schiff,  as,  if  pushed  further,  it  would  endanger  him;  that 
when  they  crossed  the  line,  and  witness  was  informed  of  it 
by  Phifer,  he  went  to  the  place,  and  finding  Ahrens  and  As- 
bury,  the  contractors  for  the  brick  work,  they  both  expressed 
the  opinion  that  they  could  go  nearer  than  five  feet,  but  not 
nearer  than  four  feet,  without  great  danger ;  that  SchiflF  was 
sent  for,  and  came,  and  the  matter  was  discussed,  the  ground 
not  being  clay,  but  of  a  micaceous  soil,  when  witness  pointed 
out  the  danger,  and  warned  him  against  going  over  the  four 
feet  line ;  Schiff,  becoming  vexed,  asked  Asbury,  "  Didn't 
you  make  estimates  for  excavating  to  the  three  foot  line?"" 
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and  the  latter  replied,  "  Yes,  but  how  could  I  tell  what  was 
under  the  ground  ?"  And  to  a  similar  interrogatory  addressed 
to  Ahrens,  the  like  reply  was  returned,  Asbury  adding,  that  it 
would  be  dangerous  for  him  to  work  his  brick-layers  nearer 
than  the  four  feet  line,  and  he  did  not  want  to  do  it ;  that  Ah- 
rens attempted  to  explain,  when  SchifFsEiid  he  had  made  the 
contract,  and  expected,  it  to  be  carried  out,  and  left ;  that  Phi- 
fer  worked  all  day  on  the  four  feet  line,  cutting  it  down  to 
the  front,  and  Asbury,  beginning  on  the  front,  had  laid  a 
few  feet  on  the  same  line,  and  on  Wednesday  morning  com- 
menced here  (pointing  out  the  place  on  the  plat),  to  get  it  up 
that  daj^ ;  that  Schiff  came,  and  finding  that  the  bricks  were 
being  laid  on  that  line,  grew  angry,  and  ordered  the  cutting 
to  be  to  the  three  foot  line ;  and  thereupon  witness  went  to 
him  and  told  him  he  was  going  to  throw  the  building  down, 
as  witness  feared,  since  he  was  going  beyonid  the  danger 
limit,  and  begged  him  to  desist,  instead  of  which,  *  he  got 
mad,"  and  said  "  he  had  made  a  contract,  and  given  direc- 
tions to  go  to  the  three  foot  line,  and  they  would  have  to  do 
it,  let  the  consequences  be  what  they  may ;  that  upon  witness  re- 
marking that  his  only  remedy  was  by  injunction,  Schiff  re- 
plied, "  If  you  bother  me  with  an  injunction.  Til  go  smack 
to  the  wall ;"  that  returning  to  the  building,  he  found  Ahrens 
marking  off  a  line  three  feet  from  the  wall,  and  Phifer  chop- 
ping: and  that  he  did  not  sue  out  an  injunction,  because  he 
oould  not  get  to  the  Judge. 

To  this  evidence,  objection  was  made,  and  overruled. 

That  the  workmen  went  to  the  line  so  ordered,  and  de- 
sisted for  the  night ;  that  the  next  morning  at  9  or  9:30,  the 
wall  fell,  and  when  witness  isaw  the  wreck  that  had  been 
made — ^the  worst,  he  testifies,  he  ever  saw — the  intervening 
wall  was  2  or  2|  feet  deep  on  the  ground,  and  the  next  ex- 
cavation 9  or  10  feet  deep ;  that  the  wall  that  fell  out,  clear 
from  top  to  bottom,  until  it  reached  the  point  where  the  ex- 
cavation had  not  extended  beyond  the  four  feet  line,  but 
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admitted  all  of  it  to  be  true,  but  they  contend  that  upon  the 
evidence  as  you  may  believe  it,  the  plaintiff  cannoi  recover. 

The  responsibility  of  declaring  the  law  is  upon  the  Judge; 
it  is  necessary,  however,  that  you  shall  decide  certain  issues 
of  fact,  in  order  that  the  Judge  may  be  able  to  pronounce 
the  judgment  of  the  law. 

And  the  first  question  is — 

Was  the  wall  between  the  Schiff  building  and  the  McAden 
building  a  party  wall ;  that  is  a  wall  of  right,  used  for  the 
common  benefit  of  both  ? 

The  answer  to  this  issue  depends  upon  the  effect  of  certain 
instruments  of  writing  and  of  certain  facts  which  are  undis- 
puted ;  and  as  this  effect  is  entirely  a  question  of  law,  it 
devolves  upon  me  to  instruct  you  what  the  response  to  this 
issue  should  be  upon  the  evidence.  Without  troubling  you 
with  a  discussion  of  the  law  of  the  case,  I  will  simply  say 
that  upon  the  evidence,  your  response  should  be.  Yes. 

The  second  issue  is — 

Did  the  defendants,  by  themselves,  or  through  their  agents 
or  employees,  unlawfully  dig  and  excavate  the  earth  so  near 
to  the  Avall  between  the  Schiff  and  Mc.Aden  buildings,  that 
it  gave  way  and  tumbled  in  ? 

There  is  no  contention  on  the  part  of  the  defendants,  that 
the  falling  of  the  wall  was  not  in  consequence  of  the  digging 
away  of  earth  by  direction  of  defendants,  (though,  they  say 
the  falling  might  have  been  avoided,  if  McAden  had  adopted 
proper  measures  to  prevent  it.) 

The  question  then  is,  was  it  unlawfully  done,  that  is,  was 
it  wTongfully  done?  For,  it  is  lawful  for  a  man  to  do  what  he 
will  with  his  own,  but  this  is  qualified  by  the  maxim,  that 
he  shall  so  use  his  own,  as  not  to  injure  another*s.  As  a 
general  principle,  if  one  so  uses  his  own  property  as  to  inflict 
unnecessary  injury  upon  the  property  of  another,  his  acts 
are  WTongful,  and  therefore  unlawful. 

It  follows  in  this  case,  as  a  consequence  of  the  answer  to 
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the  first  issue,  the  wall  being  a  party  wall,  neither  party 
interested  in  it  had  a  right  to  do  anji;hing  which  would 
affect  the  wall  injuriously  to  the  other. 

It  is  my  duty  to  instruct  you,  that  if  you  believe  the  testi- 
mony, your  response  to  this  issue  should  be.  Yes. 

The  third  issue  presents  the  matter  in  another  aspect, 
which,  in  some  views  of  the  case,  may  be  necessary  to  be 
determined  by  you.  Did  the  defendants,  by  themselves,  or 
through  their  agents  and  employees,  negligently  dig  and  exca- 
vate the  earth,  so  near  the  wall  between  the  Schiff  and 
McAden  buildings,  that  it  gave  way  and  fell  in? 

Did  they  use  proper  precaution  and  care  to  avoid  injury 
to  the  plaintiffs? 

The  general  rule  on  this  subject  of  lateral  support  to  ad- 
jacent walls,  not  party  walls,  is  that  one  who  owns  land 
joining  another  who  has  a  wall  on  or  near  the  line,  may  ex- 
cavate upon  his  own  land,  provided  he  exercises  proper  care 
and  skill,  to  prevent  any  unnecessary  injury  to  the  adjacent 
land  owner. 

And  if  he  had  no  just  cause  for  supposing  such  conse- 
quence would  follow,  and  it  resulted  from  some  unforeseen 
cause — ^if  he,  not  being  skilled  in  such  matters,  employed  a 
competent  and  skillful  person  to  do  the  work  for  him,  the 
making  the  excavation,  and  acted  upon  the  advice  and  as- 
surance of  such  person,  that  there  was  no  danger  in  digging 
up  to  within  a  certain  distance  of  his  neighbor's  wall,  there 
would  not  be  negligence. 

Trying  this  issue  as  if  it  were  not  a  party  wall,  were  the 
defendants  negligent  in  their  excavation  ?  You  are  to  con- 
sider the  testimony  upon  this  point,  as  brought  out  upon  the 
examination  and  cross-examination  of  plaintiffs'  witnesses. 

Did  defendants  act  upon  the  advice  of  a  competent  and 
skillful  person  in  making  the  excavation,  or  did  the  person 
employed  by  defendants,  or  did  any  other  competent  and 
skillful  person  advise  the  defendants  that  it  was  not  safe  to 
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•excavate  up  to  the  three-foot  line,  and  did  the  defendants 
insist  upon  the  work  being  done  up  to  that  line,  notwith- 
standing such  advice  ? 

It  is  insisted,  on  the  part  of  defendants,  that  the  work  was 
-done  under  the  advice  of  Ahrens,  a  competent  and  skillful 
person— according  to  the  testimony. 

On  the  other  hand,  the  plaintiffs  say  that  the  testimony 
shows  you  that  Ahrens  advised  against  it,  and  that  Asbury^, 
another  competent  and  skillful  person,  advised  against  it, 
and  insisted  upon  putting  in  a  wall  at  the  four-foot  line,  and 
that  Phifer  protested  against  it,  and  that  all  4;he  circum- 
stances testified  to,  show  you  that  defendants  had  notice 
•of  the  danger  of  excavating  up  to  the  three-foot  line. 

You  must  determine,  upon  the  testimony,  whether  de- 
fendants exercised  due  care  and  precaution ;  if  they  did, 
there  was  no  negligence ;  if  they  did  not,  there  was  negli- 
gence. 

The  fourth  issue  is — 

Did  the  plaintiffs,  by  their  own  want  of  due  care,  contrib- 
ute to  the  injury? 

Did  they  know  of  the  danger,  and  do  what  they  reasona- 
bly could  to  prevent  the  injury? 

Did  they  do  what  plaintiffs  suggested  to  them  was  proper 
to  be  done  for  the  protection  of  their  property  ? 

If  they  did,  you  will  respond  to  this  issue,  No. 

If  they  knew,  or  had  reason  to  believe,  there  was  imminent 
danger  of  the  fall  of  thie  wall,  and  had  time  to  take  precau- 
tions, and  did  not  do  so,  you  will  answer.  Yes. 

Now  you  come  to  consider  the  last  issue. 

What  damages,  if  any,  are  plaintiffs  entitled  to  recover  ? 

If  your  response  to  the  first  and  second  issues  shall  be  in 
the  affirmative,  however,  you  may  answer  the  third  issue ; 
and  if  you  shall  answer  the  fourth  issue  No,  j^ou  will  pro- 
ceed to  the  fifth. 

What  damage  are  thoy  entitled  to  recover,  if  any? 
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The  measure  of  damages,  would  be  a  fair  compensation 
for  the  injury  received.  The  value  of  the  goods  in  the  store- 
JQst  before  ihe  fall  of  the  store,  from  which  is  to  be  deducted 
the  value  of  the  goods  after  the  accident,  as  impaired  by  the- 
fidUng  of  the  wall,  the  breaking,  the  fire  and  the  water. 
This  would  leave  the  loss  upon  the  goods.  To  this  sum 
should  be  added  the  expense  of  taking  them  out  of  the  ruins, 
of  removing  them  to  another  place,  of  having  them  cleaned 
and  prepared  for  sale,  and  any  other  actual  expense  incurred 
by  the  plaintiffs  by  reason  of  the  injury,  as  by  loss  of  time,  and 
trouble  incurred ;  and  you  may  give  interest,  if  you  see  fit. 
But  I  have  not  permitted  evidence  to  go  to  you,  to  prove 
the  probable  profits  which  plaintiffs  might  have  made  out 
of  the  sale  of  the  goods,  if  they  had  not  been  injured,  nor 
iujur}'  to  the  credit  of  the  plaintiffs  by  reason  of  the  loss  of 
the  stock.  You  are  to  determine  this  issue  upon  reason  and 
judgment.  I  am  requested  to  instruct  you,  and  do  instruct 
vou— 

That  you  have  no  right  to  have  each  juror  to  put  down- 
his  estimate  of  the  damages,  and  divide  the  aggregate  by  12. 
This  would  not  be  a  sensible  manner  of  reaching  your  con- 
clusion. 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  as 
given,  the  defendants  excepted. 

The  defendants  further  except  specifically  to  his  Honor's- 
charge,  as  follows:  1st.  That  his  Honor  committed  error  in 
instructing  the  jury,  that  upon  the  evidence  they  should 
answer  to  first  issue,  that  it  was  a  party  wall.  2d.  That 
there  was  error  in  instructing  the  jury,  that  if  they  believe- 
the  evidence,  they  should  respond  to  second  issue,  "  Yes." 

Messrs.  Schenck  &  Price,  by  brief,  W.  W.  Flemmiiig  And  Batch- 
dor  &  Devereux,  for  the  plaintiffs. 
Messrs.  C.  K  TUleU  and  R  H.  Busbee,  for  the  defendants. 
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Smith,  C.  J.,  (after  stating  the  facts).  With  this  long  and 
detailed  recital  of  what  occurred  at  the  trial,  we  enter  upon 
a  consideration  of  the  exceptions  taken  by  the  defendants. 

The  exceptions  numbered  1,  2,  and  3,  rest  upon  the  same 
proposition,  the  insuflSciency  of  the  acts  proved  to  raise  an 
estoppel,  or  confer  any  right  upon  McAden  or  his  lessees  to 
the  use  of  the  wall  built  upon  the  Fries  lot,  and  at  its  boun- 
-dary. 

The  objection  is  not  so  much,  as  we  have  repeatedly  had 
occasion  heretofore  to  remark,  to  the  admiasibilUy  of  the  evi- 
dence, as  to  its  sufficiency  to  prove  an  estoppel,  legal  or  equi- 
table, against  the  defendants ;  in  other  words,  to  its  effect. 

In  our  opinion,  it  was  competent  to  show  a  common  in- 
terest created  under  the  contract,  and  recognized  and  acted 
on  afterwards  in  the  joint  contributions  for  the  maintenance 
and  repair  of  the  wall  made  by  both  parties. 

It  contains  an  express  agreement  on  the  part  of  Fries, 
based  upon  a  valuable  consideration,  that  McAden  "  may 
use  the  wall  in  such  manner  as  may  be  proper  and  necessary 
to  support  and  strengthen  the  building,  he  or  they"  (his 
heirs  and  assigns)  "  may  erect  in  the  place  of  the  one  now 
on  said  lot,"  thus  creating  a  vested  interest  therein. 

While  an  easement  is  not  transferred  at  law,  for  want  of  a 
seal  to  the  instrument,  necessary  for  that  purpose,  the  con- 
'  tract,  as  executory,  has  in  equity,  when  acted  on,  a  force  and 
efficacy  little  short,  if  any,  of  an  easement,  or  right  of  sup* 
port,  to  the  wall,  for  the  security  of  the  adjacent  premises, 
and  alike  disables  Fries  and  his  successors  from  the  arbitrary 
and  reckless  use  of  the  adjoining  earth,  to  the  detriment  of 
the  other  proprietor,  without  an  accountability  for  the  con- 
sequences. 

Ex.  4.  This  exception  has  as  little  support  in  law  as  the 
preceding.  The  plaintiflFs  are  charged  with  a  reckless  inat- 
tention to  their  own  premises,  in  not  making  provision  for 
the  strengthening  of  the  wall,  to  enable  it  to  stand  the  effects 
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of  the  removal  of  the  earth  in  impairing  its  capacity  to 
bear  the  strain  to  which  it  was  subject.  In  this  connection, 
McAden,  fkiding  his  remonstrances  unheeded,  had  threat- 
eoed  a  resort  to  a  judicial  restraining  order,  to  arrest  the 
work.  It  was  met  by  a  defiant  declaration  from  Schiff,  that 
if  "  bothered"  in  that  way,  "  he  would  dig  smack  to  the 
wall " 

The  objectionable  words  are  but  explanatory  of  the  reason 
for  not  making  application  to  the  Judge  for  protection  against 
this  unwarranted  invasion  of  a  right  to  be  secure  in  the  pos- 
session and  enjoyment  of  his  own  premises,  so  seriously 
menaced.  In  our  opinion,  it  was  competent,  and,  indeed, 
the  forbearance  was  a  strong  appeal  to  the  defendants  to  de- 
sist from  their  purpose. 

Elx.  5.  This  exception  relates  to  a  conversation  between 
Me  A  den  and  Ahrens,  who  came  with  propositions  from 
Schiff  to  the  former,  and  what  passed  was  clearly  admissible. 
The  particular  part  deemed  obnoxious,  we  suppose,  from  the 
argament,  to  be  the  remark  about  Schiff' s  greed  for  land.  If 
80,  the  objection  should  have  been  confined  to  that  remark, 
for  it  is  an  established  rule,  that  a  general  objection  to  evi- 
dence, of  which  only  a  part  was  incompetent,  will  not  be  en- 
tertained, if  they  are  severable.  Bamhardt  v.  Smith,  86  N.  C, 
473 ;  Smiley  v.  Pearce,  98  N.  C,  185. 

If,  however,  the  obnoxious  part  had  been  specifically 
pointed  out,  it  was  a  portion  of  the  conversation  drawn  out, 
on  cross-examination,  and  pertained  to  its  subject-matter, 
Schiif 's  unwillingness  to  respect  the  interests  and  rights  of 
an  adjoining  proprietor,  and,  at  most,  was  declaratory  of  the 
principars  anxiety  to  have  an  enlarged  basement  upon  his 
own  premises.     But  in  any  view,  the  exception  is  untenable. 

Ex.  6.  The  exception  to  the  ruling,  that  the  witness  Phifer 
was  an  expert,  after  a  preliminary  examination  of  his  expe- 
rienoe  in  digging  cellars,  has  been  already  disposed  of,  as 
mIbo  the  next  exception,  to  his  being  allowed  to  say  that  it 
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was  dangerous  to  go  nearer  to  the  wall  than  four  feet  in  ex- 
cavating. 

Ex.  8.  This  relates  to  the  admission  of  proof  of  the  injury 
to  the  goods  from  water  employed  to  extinguish  the  flames. 

We  do  not  understand  the  rule  in  pleading  to  be  so  strin- 
gent as  to  require  a  special  averment  of  every  immediale 
cause  of  the  injury  suffered,  as  in  this  case,  from  rust,  depre- 
dations, and  the  like.  The  primary  and  efficient  cause  of 
all  the  injury,  however,  directly  produced  from  fire  or  water, 
was  the  falling  of  the  wall,  and  this  brought  about  by  un- 
dermining the  earth  near  to  it,  and  all  the  consequences  re- 
sulting therefrom,  are  within  the  compass  of  the  demand  for 
compensating  damages. 

Such  is  the  ruling,  even  under  the  former  strict  practice,  in 
Whitehurst  v.  Ins.  Co.,  6  Jones,  352,  referred  to  by  counsel. 

Ex.  9.  The  Court  refused  to  entertain  an  inquiry  into  in- 
surances effected  on  the  property  by  the  plaintiffs,  as  foreign 
to  the  purposes  of  the  present  suit.  Thus,  it  has  been  held 
that,  in  an  action  to  recover  damages  for  an  injury  to  the 
plaintiffs^  ship,  no  reduction  could  be  made  on  the  ground 
that  he  had  recovered  from  the  insurers.  Wood's  Mayne  on 
Dam.,  p.  155-156,  citing  Yates  v.  Whyte,  4  B.  N.  C,  272 ; 
Bradlum  v.  G.  W.  Railway  Co.,  L.  R.,  10  Ex.  1 ;  44  L.  J., 
Ex.  9. 

The  reason  given  for  which  is,  that  to  allow  such  diminu- 
tion would  be  to  permit  the  wrong-doer  to  pay  nothing,  and 
take  all  the  benefit  of  a  policy  of  insurance,  without  paying 
the  premium. 

Ex.  10.  The  Court  charged,  that  upon  the  evidence  ac- 
cepted as  truthful,  the  wall  was  a  party  wall ;  that  is,  a  wall 
of  right,  used  for  the  common  benefit  of  both  parties. 

That  this  is  such,  clearly  appears  from  the  contract  upon 
the  faith  of  which,  it  is  inferable  from  the  terms  of  the  in- 
strument, as  well  as  from  other  facts,  the  injured  structure 
was  put  up,  as  its  timbers  entered  into  and  derived  support 
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from  the  wall.  What  become  party  walls,  and  in  what  man- 
ner they  are  created,  are  questions,  the  learning  in  regard  to 
which  is  so  copiously  set  forth  in  Mr.  Washburn's  book  on 
Easements,  at  the  original  paging  429,  and  following,  that 
we  deem  it  needless  to  pursue  the  discussion  in  regard  to  the 
relative  rights  of  owners  of  adjacent  lands  or  lots,  further 
than  to  say,  whether,  in  a  technical  sense,  this  was  or  was  not 
a  [»arty  wall,  it  had  become  invested  with  all  the  incidents 
attaching  to  such,  so  far  as  regards  the  right  to  its  use  by 
both,  and  the  denial  of  the  asserted  right  of  the  owner  of 
the  soil  on  which  it  stood  to  remove  it,  or  endanger  its  sta- 
bility, by  digging  around,  without  reasonable  precautions 
against  doing  injury  to  the  other  party  interested  in  its  re- 
maining. 

Ex.  11.  We  cannot  entertain  an  exception  in  general 
tenns  to  an  entire  charge,  and  it  is  required  to  assign  specific 
errors  therein  in  order  to  the  reviewal  on  appeal. 

We  shall,  therefore,  only  notice  the  second  alleged  error 
the  first  having  been  disposed  of  in  the  instruction,  that, 
upon  the  evidence,  if  believed,  the  response  to  the  second 
iasae  should  be  in  the  affirmative. 

The  evidence  was  so  full  and  positive,  contradicted  by  no 
one,  not  only  of  negligence,  but  of  a  reckless  and  persistent 
disr^ard  of  the  admoflitions  and  remonstrances  of  his  own 
skilled  workmen,  as  well  as  of  indications  visible  in  the 
ground,  as  the  work  progressed  towards  the  danger  limit, 
as  wholly  to  set  aside  the  defence,  and  render  the  defendant's 
conduct  inexcusable.  It  may  be,  that  the  danger  would 
have  been  averted,  if  the  suggestions  had  been  heeded,  of 
excavating  and  building  the  new  wall  in  sections,  so  that  a 
correspondent  strengthening  would  have  accompanied  the 
weakening,  as  the  work  progressed,  and  the  result  vindicates 
the  wise  judgment  of  the  contractors,  that  it  would  be  safe 
to  dig  up  to  a  four-foot  line,  and  dangerous  to  go  beyond  it, 
for  the  wall  remained  when  bearing  a  greater  pressure, 
100—12 


178  IN  THE  SUPREME  COURT. 


Michael  v.  Foil. 


where  the  four  feet  space  was  left,  and  gave  way  where  but 
three  feet  were  left. 

Ex.  12.  The  last  exception  seeks  to  excuse  the  defend«nt« 
from  the  consequences,  in  that  they  employed  skillful  work- 
men to  do  the  work. 

If  that  had  furnished  any  defence  for  the  reckless  man- 
ner in  which  the  work  was,  in  fact,  done,  it  disappears  in  the 
further  fact  that  it  was  not  left  to  their  experience  and  judg- 
ment, but  disregarding  their  skill  and  advice,  the  defendants 
assumed  full  control,  and  ordered  and  directed  what  was  done, 
thus,  themselves,  becoming  chargeable  with  the  consequences. 

The  employment  of  experienced  and  competent  men  only 
serves  to  extenuate  and  excuse  when  their  experience  and 
judgment  become  the  basis  of  what  is  done.  There  is  no 
complaint  that  what  they  were  compelled  to  do,  was  not 
done  with  proper  skill,  but  that  they  were  forced  to  go  too 
near  the  wall,  removing  too  much  of  the  supporting  soil* 
and  this  was  the  directly  ordered  act  of  the  defendants. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 


GEO.  W.  MICHAEL  v.  ALEXANDER  FOIL. 

Evidence StaUite  of  Fravds — Attorney  at  Law;  privileged  cora- 
municatio7i8 — Judge's  Charge — Reasonable  Time. 

1.  At  the  time  of  the  delivery  of  a  deed  for  land,  and  as  part  of  the  in- 
ducement for  its  execution,  it  was  orally  agreed  between  the  ven- 
dor and  vendee,  that  if  the  vendee  should  sell  the  mineral  interest 
in  the  land  during  vendor's  life,  he  would  pay  the  vendor  one- 
half  of  the  amount  received  therefor ;  Held,  that  such  agree- 
ment could  be  shown  by  oral  evidence,  and  did  not  come  within 
the  statute  of  frauds. 
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1  Where  an  attorney  at  law  acts  in  his  professional  capacity  for  several 
parties,  in  the  same  transaction,  he  cannot  testify  as  to  what  trans- 
pired as  between  such  parties  and  a  third  person,  unless  all  the 
parties  for  whom  he  acted  consent;  but  as  between  the  parties 
themselves,  he  can  testify  to  all  that  was  said  and  done. 

1  It  is  not  the  duty  of  the  Judge  to  charge  the  jury  upon  a  single  se- 
lected fact,  nor  is  he  bound  to  charge  in  the  language  asked  for  in 
a  special  instruction. 

4.  The  doctrine  of  reasonable  time  applies  when  no  time  is  specified  in 
the  agreement  of  the  parties.  Where  defendant  promised  to  pay 
plaintift  one  half  the  proceeds  of  a  mineral  interest  in  land  if  sold 
during  plaintiff's  life,  a  shorter  time  will  not  be  fixed  by  the  law. 
The  plaintiff's  life  is  the  time  fixed  by  the  agreement,  and  the  law 
will  not  change  it. 

Civil  action,  tried  before  Connor,  J.,  at  January  Term, 
1888,  of  the  Superior  Court  of  Cabarrus  County.  Defend- 
ant appealed. 

1.  The  plaintiff  alleged  that  in  1881  he  conveyed,  by  deed 
in  fee,  to  the  defendant  a  tract  of  land  mentioned  in  the 
complaint,  for  the  sum  of  $5,000. 

2.  That  at  the  time  of  the  execution  of  the  deed,  and  before, 
it  was  contracted  and  agreed  that  the  plaintiff  would  take 
$5,000  for  the  land,  provided  the  defendant  would  pay  to 
him  one  half  of  the  proceeds  for  which  the  mineral  interests 
of  said  land  should  be  sold,  if  the  defendant,  during  his 
life-time,  should  sell  said  mineral  interests ;  the  defendant 
agreed  to  these  terms,  and  the  deed  was  executed,  without 
embracing  them,  but  subject  to  them. 

3.  That  in  1883,  the  defendant  sold  the  land  and  mineral 
interests  to  W.  H.  Orchard  for  $6,000,  and  received  the  money 
therefor — the  mineral  interests  for  $1,000,  and  the  land  for 
$5,000. 

The  plaintiff  demanded  of  the  defendant  the  one  half  of 
the  proceeds  of  the  sale  of  the  mineral  interests,  which  was 
refused,  auJ  this  action  is  brought  to  recover  it. 
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The  defendant  admits  the  purchase  of  the  land  by  him  at 
the  price  of  $5,000,  but  denies  the  other  allegations. 

The  following  issues  were  submitted  to  the  jury  without 
objection: 

"1.  Did  the  plaintiff  and  defendant  contract  before  and 
at  the  time  of  the  execution  of  the  deed  from  the  plaintiff 
to  the  defendant,  the  deed  being  made  subject  to  the  con- 
tract,  that  plaintiff  should  take  $5,000  for  the  land,  and  the 
defendant  would  pay  plaintiff  one  half  of  the  proceeds  for 
which  the  mineral  interests  in  said  land  should  be  sold,  if 
defendant  should,  during  his  life-time,  sell  said  mineral  in- 
terests? 

2.  Did  the  defendant,  on  or  about  the  11th  day  of  April, 
1883,  sell  the  mineral  interests;  and  if  so,  what  was  the  price 
paid  therefor?  • 

3.  What  sum  of  money,  if  any,  is  due  from  the  defendant 
to  the  plaintiff; 

George  W.  Michael,  the  plaintiff,  was  introduced  in  his 
own  behalf,  and  testified  : 

"I  sold  the  land  to  the  defendant  March  15, 1881,  for  five 
thousand  dollars." 

The  plaintiff's  counsel  then  proposed  to  ask  the  witness 
the  following  questions : 

"  Was  there  any  agreement  made  at  the  time,  in  respect  to 
the  proceeds  of  the  sale  of  the  mineral  interests  in  the  lands^ 
which  was  not  embraced  in  the  deed  ?" 

Answer.    "  There  was." 

"  Was  such  agreement  in  writing?" 

Answer.    "  It  was  not." 

"What  were  the  terms  of  said  agreement?" 

Defendant  objected,  for  that  the  agreement  proposed  to  be 
proven,  was  concerning  an  interest  in  land,  and  could  only 
be  shown  by  some  writing,  signed  by  the  defendant. 

Objection  overruled.    Exception  by  defendant. 
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"  The  agreement  was,  that  I  was  to  have  one  half  of  the 
proceeds  of  the  sale  of  the  mineral  interests  in  the  land,  if 
sold  daring  my  life- time." 

"  The  agreement  was  made  in  Mr.  Puryear's  oflBce.  He 
drew  the  paper.  I  paid  him  for  it.  On  the  same  day,  and 
after  the  deed  was  made,  the  defendant  said  that  he  would 
attend  to  the  sale.  We  agreed  that  Mr.  I^ichards  should  go 
and  show  the  mine  to  any  person  who  might  wish  to  buy. 
I  received  a  letter  from  Mr.  Richards  about  the  sale.  After 
I  heard  that  defendant  had  sold,  I  came  to  North  Carolina, 
and  demanded  pay  for  my  share  of  the  proceeds  of  the  min- 
eral interests.  The  defendant  declined  to  pay  it.  I  told  him 
that  he  knew  that  it  was  a  fair  contract.  He  said  he  only 
got  one  thousand  dollars  for  the  mineral  interests.  He  sold 
to  Captain  Orchard.  He  said  that  he  never  would  pay  me; 
that  he  would  keep  it  in  Court  as  long  as  he  lived.  The 
agreement  was,  that  Richards  and  Foil  were  to  sell  for  our 
benefit." 

The  plaintiff's  counsel  then  proposed  to  read  a  letter  from 
Richards  to  plaintiff,  and  Richards  was  called,  and  testified 
that  he  signed  the  letter,  and  Foil,  the  defendant,  wrote  it. 

The  defendant  objected.  Objection  overruled.  Defend- 
ant excepted. 

The  following  letter  was  then  read,  for  the  purpose  of  cor- 
roborating the  witness : 

"  Concord,  North  Carolina,  May  21, 1881. 

"Mr.  George  W.  Michael, 

"  Dear  Sir: — I  mailed  you  a  letter  some  three  weeks  ago, 
as  to  selling  the  mining  property  on  FoiVs  plantation,  and 
have  not  received  an  answer  yet,  nor  has  Mr.  Foil.  I  directed 
your  letter  to  Ashboro,  Illinois,  so  I  write  again.  If  you 
want  to  sell  your  interest,  I  am  of  the  opinion  you  can  do  so 
if  you  offer  it  at  a  low  price.     I  think  Mr.  Foil  is  out  of  pa- 
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tience,  as  well  as  myself,  as  you  have  not  written  to  either  of 
us.  Our  plan  is  to  make  hay  while  the  sun  shines.  Several 
parties  have  been  here,  and  will  not  consider  any  sale  until 
I  hear  from  you.  Have  a  speedy  answer,  or  all  be  go-by. 
Put  your  price  low  down,  if  you  want  to  sell — no  mistake. 
Foil  is  ready  to  sell  at  any  price  to  make  a  sale.  Let  me  know 
your  price,  at  a  low  rate,  at  that.  With  my  best  wishes  to 
you  and  family,  I  remain 

Yours  truly, 

WILLIAM  RICHARDS. 

"Direct  your  letter:  William  Richards,  Concord,  N.  C, 
care  of  A.  Foil." 

Mr.  Hal  Puryear  was  then  introduced  by  the  plaintiff,  and 
testified : 

"  I  drew  a  deed  for  the  plaintiff  to  the  defendant.  It  was 
drawn  in  my  oflSce.  The  first  time  I  heard  of  the  matter, 
Mr.  Foil  met  me  and  said  that  he  was  about  to  buy  some 
land  from  Michael ;  that  they  wanted  me  to  draw  the  deed. 
They  came  to  my  oflSce,  and  I  did  so.  Mr.  Michael  paid 
me." 

The  plaintiff  then  proposed  to  ask  the  witness: 

"  What  took  place  between  the  parties  at  that  time,  in  your 
presence?" 

The  defendant  objected,  for  that  the  witness,  an  attorney 
at  law,  was  in  the  employment  either  of  himself,  or  the  plain- 
tiff and  himself,  and  that  the  conversation  in  his  presence 
was,  as  to  him,  confidential. 

The  objection  was  overruled.     Defendant  excepted. 

'*  I  heard  the  parties  say,  that  when  the  land  was  sold  the 
plaintiff  was  to  have  one  half  of  the  proceeds  of  the  sale  of 
the  mineral  interest.  This  is  impressed  on  my  memory.  I 
heard  it  twice.  That  was  their  agreement.  Michael  wanted 
to  retain  one  half  of  the  mineral  interest,  and  insert  a  reser- 
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Yation  to  that  effect  in  the  deed.  This  was  objected  to  by 
Foil,  I  then  suggested  a  collateral  agreement  in  writing, 
and  wrote  it.  Foil  refused  to  sign  it.  The  agreement  was 
in  parol,  that  Michael  was  to  have  one  half  of  the  proceeds 
of  the  sale  of  the  mineral  interest." 

The  plaintiff  then  put  in  evidence  the  bond  for  title  from 
the  defendant  Foil  to  W.  H.  Orchard,  for  the  mineral  inter- 
est in  said  land,  dated  April  2d,  1883,  by  the  terms  of  which 
he  was  to  convey  to  said  Orchard  the  mineral  interests,  with 
the  timber  on  twenty-five  acres,  and  other  privileges  not 
material  to  be  stated,  for  the  sum  of  $1,000.  On  the  bond 
b  the  following  endorsement : 

Received  of  William  Treloar  the  sum  of  one  thousand 
dollars,  for  one  half  interest  in  the  within  bond  and  a  second 
bond  covering  the  mineral  interest  of  said  tract,  the  said 
bond  bearing  even  date  with  this  instrument. 

April  2d,  1883.  W.  H.  ORCHARD. 

On  the  payment  of  one  thousand  dollars  more,  I  agree  to 
transfer  all  of  my  right,  title  and  interest  in  the  within  bond, 
as  well  as  the  bond  mentioned  above. 

April  2d,  1883.  W.  H.  ORCHARD. 

The  plaintiff  then  put  in  evidence  the  bond  for  title  to 
the  said  land  from  the  defendant.  Foil,  to  Orchard,  dated 
April  2d,  1883,  in  which  he  enters  into  the  obligation  to 
convey  the  land  to  the  said  Orchard  in  fee,  for  the  sum  of 
$6,000. 

The  plaintiff  then  introduced  a  deed  from  Foil  and  wife 
to  W.  H.  Orchard,  dated  April  18th,  1883,  conveying  to  the 
latter  the  land  in  fee  for  the  consideration  named  therein  of 
16,000. 

He  then  offered  in  evidence  a  deed  from  himself  and  wife 
to  the  defendant.  Foil,  dated  December  27th,  1880,  convey- 
ing to  him  the  said  land  in  fee,  for  the  consideration  named 
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therein  of  $5,000,  "  to  have  and  to  hold  three  fifths  of  said 
land  to  him,  said  party  of  the  second  part,  and  his  heirs,  as 
trustee  for  Nancy  E.  Melchor,  and  the  other  two  fifths  to 
him,  the  said  Foil,  and  his  heirs." 

The  defendant  then  testified,  in  his  own  behalf,  as  follows: 

"The.plaintiff  came  to  me  and  offered  to  sell  his  land. 
Said  that  he  wanted  to  leave  the  State.  Something  was  said 
about  a  gold  mine.  He  charged  five  thousand  dollars  for 
the  land.  I  declined  to  take  it,  but  oflered  four  thousand 
dollars  and  permit  him  to  retain  four  acres  and  a  right  of 
way  to  the  mine.  He  finally  agreed  to  rent  the  land  for 
that  year  and  pay  me  nine  bales  of  cotton  rent,  and  I  agreed 
to  give  five  thousand  dollars  for  it.  Mr.  Puryear  wrote  the 
deed.  I  employed  him  to  write  it.  Michael  wanted  to  in- 
sert a  reservation  of  one  half  of  the  mineral  interest.  I 
declined  to  permit  it;  but  told  him  that  he  was  to  open  the 
mine  and  have  half  of  what  he  got  from  the  sale  of  the 
mineral  interest.  I  did  not  agree  with  him  to  give  him  one 
half  of  the  proceeds  of  the  sale  of  the  mineral  interest. 
Orchard  never  paid  me  anything  for  the  mineral  interest. 
He  paid  me  for  the  plantation.  I  made  some  improvements 
on  the  land,  amounting  to  about  one  hundred  and  seventy 
dollars.  When  I  sold,  there  was  a  crop  on  it — wheat,  &c., — 
worth  about  seven  hundred  dollars.  My  interest  was  about 
one  third." 

Cross-examined,  he  said : 

"  I  have  no  recollection  that  Mr.  Puryear,  at  the  time  of 
writing  the  deed,  suggested  that  the  reservation  be  put  in 
the  deed.  I  do  not  think  Michael  was  present.  He  and  his 
wife  signed  the  deed  the  day  that  it  was  written.  When  I 
sold  the  land  to  Orchard  I  had  been  in  possession  two  years. 
The  first  year  I  got  about  four  hundred  or  four  hundred  and 
fifty  dollars  rent  for  it.  The  improvements  were  put  on  the 
land  before  I  sold  to  W.  H.  Orchard.  I  put  some  after  I 
made  the  bond  to  Orchard.     Mr.  McDonald  came  to  me  and 
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wanted  a  bond.  I  refused  to  give  it.  I  told  him  that  I  had 
promised  Michael  that  if  he  opened  up  the  mine  he  was  to 
have  one  half  of  it ;  that  he  had  a  chance  on  it.  I  wrote  the 
letter,  in  evidence,  at  Mr.  Richards'  suggestion.  I  sold  the 
'fiurm  to  Orchard.  I  claim  no  interest  there  now.  I  consid- 
ered the  mineral  interest  worthless.  I  made  a  bond  to  Or- 
chard, to  sell  it  to  him  for  two  thousand  dollars.'' 

The  plaintiff  then  introduced  William  Richards,  who 
testified: 

^  Some  time  after  Michael  left  I  came  to  town  to  see  Mr. 
Foil,  to  ascertain  what  he  would  take  for  the  mineral  inter- 
est He  said  that  he  could  not  sell  without  Michael's  con- 
sent; that  he  owned  one  half  interest.  I  told  him  that 
could  be  easily  fixed;  that  we  could  write  Michael.  He 
then  wrote  the  letter  in  evidence  and  I  signed  it.  When 
Orchard  bought,  I  asked  defendant  if  he  had  sold  the  min- 
eral interest,  and  he  said  yes." 

It  was  conceded  that  both  of  the  bonds  from  defendant  to 
W.  H.  Orchard  came  from  the  custody  of  Mr.  Treloar. 

The  defendant  requested  the  Court  to  instruct  the  jury: 

1.  That  the  agreement  allege*  1  by  plaintiff  and  shown  by 
his  testimony,  even  if  made,  is  void  by  reason  of  the  same 
not  being  in  writing,  signed  by  defendant  or  some  agent  of 
his. 

2.  That  it  being  admitted  that  the  four  thousand  dollar 
bond  to  Orchard  had  never  been  surrendered,  being  exe- 
cuted at  the  same  time  as  the  other  bond  to  Orchard,  they 
should  be  construed  together  as  forming  one  transaction, 
and  the  proper  construction  of  the  whole  transaction  is,  that 
the  equitable,  if  not  legal,  title  to  the  mineral  interest  re- 
mains in  defendant,  and  therefore  the  plaintiff  cannot  re- 
cover. 

3.  That,  even  viewed  as  distinct  instruments,  the  effect  of 
the  deed  from  the  defendant  to  Orchard  was  not  a  sale  within 
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the  true  intent  and  meaning  of  the  parol  agreement,  as  tes- 
tified to  by  plaintiff  and  his  witnesses. 

4.  That  if  a  sale  of  the  mineral  interest  was  even  agreed 
to  be  eflected  for  the  joint  benefit  of  plaintiff  and  defendant, 
such  authoritj'  is  confined  to  an  execution  within  a  reasona- 
ble time,  and  that  two  years  was  not  a  reasonable  time,  and 
that  such  agreement  had  ceased  to  be  of  effect  on  the  first 
day  of  April,  1883. 

5.  That  the  agreement,  even  according  to  plaintiff's  testi- 
mony, is  without  consideration,  and  therefore  the  jury  should 
respond  to  the  first  issue — No. 

6.  That  by  tlie  bonds  for  title,  introduced  by  plaintiff  and 
executed  by  defendant  to  Orchard,  and  by  the  assignment 
of  said  bonds  by  Orchard  to  Treloar,  there  was  in  equity  a 
conveyance  of  all  the  mineral  interest  to  Treloar,  and  the 
deed  from  defendant  to  Orchard  being  made  subsequent  to 
the  execution  of  these  bonds,  must  be  construed  in  the  light 
of  and  in  connection  with  the  bonds. 

And  it  appearing  that  these  bonds  for  title  were  never 
surrendered  by  Treloar  to  the  defendant,  there  was  no  estate 
in  the  mineral  interest  conveyed  by  the  deed.  Up  to  this 
time,  then,  the  contract  to  sell  the  mineral  interest  is  exe- 
cutory only,  and  there  are  no  "  proceeds  of  sale  "  of  the  min- 
eral interest  from  which  the  plaintiff  can  recover. 

All  of  which  were  refused  by  the  (/ourt. 

The  defendant  also  asked  the  following  instruction,  which 
was  given : 

m 

"  If  the  jury  shall  find  from  the  testimony  that  the  con- 
tract,  if  any,  was  that  the  defendant  agreed  to  allow  the 
plaintiff,  Michael,  to  have  half  of  the  mineral  interest  itself 
in  the  land  specified  in  the  complaint,  the  jury  should  re- 
spond to  the  first  issue — No." 

The  Court  then  instructed  the  jury,  that  the  burden  of 
proof  being  on  the  plaintiff,  they  must  be  satisfied  by  a  pre- 
ponderance of  testimony  that  the  contract,  if  any,  made  by 
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the  defendant  was  as  alleged,  otherwise  they  should  answer 
the  first  issue  in  the  negative. 

That  as  to  the  second  issue,  the  burden  was  on  the  plain- 
tiff to  show  that  the  defendant  had  made  sale  of  the  mineral 
interest  and  received  the  money  therefor ;  that  a  sale  of  the 
land  alone  would  not  entitle  the  plaintiff  to  recover.  That 
they  might  consider  all  of  the  evidence,  including  the  bonds 
put  in  evidence,  and  say  whether  the  defendant  had  sold 
the  mineral  interest  and  received  the  money  therefor,  and  if 
so,  what  amount. 

That  as  to  the  third  issue,  if  they  found  the  two  first  for 
the  plaintiff*,  he  would  be  entitled  to  one  half  of  the  amount 
received  by  the  defendant  for  the  mineral  interest,  with  in- 
terest from  January  12,  1884. 

Motion  by  defendant  for  new  trial,  for  error  in  refusing 
instructions  asked,  and  for  admitting  testimony  objected  to.- 

Motion  denied,  and  appeal. 

Messrs.  B.  R  Long  and  W,  G  Means,  for  the  plaintiff. 
Mr.  W.  H.  Bailey f  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  1.  The  first  exception 
was  to  the  admissibility  of  the  testimony  of  Michael,  to 
prove  the  agreement  in  parol,  in  regard  to  the  proceeds  of 
the  sale  of  the  mineral  interest  in  the  land. 

The  contract  for  the  sale  of  the  land  was  in  writing — the 
land  itself  was  sold — but  the  agreement,  that  if  the  mineral 
interest  in  the  land  should  be  sold  during  the  life-time  of 
the  plaintiff,  he  should  have  one  half  of  it,  was  not  put  in 
writing.  If  the  contract  of  sale  was  made  subject  to  this 
agreement,  as  an  inducement  to  the  contract,  the  agreement,- 
though  in  parol,  may  be  enforced.  The  agreement  did  not 
pass,  or  purport  to  pass,  any  interest  in  land,  and  does  not 
fall  within  the  statute  of  frauds. 
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In  Manning  v.  Jones,  Busb.,  368,  Jones  contracted  to  sell 
Manning  a  tract  of  land  at  a  stipulated  price.  It  was,  at  the 
•same  time,  agreed  that  the  defendant,  Jones,  should  repair 
the  plantation  and  houses  by  a  day  named.  The  deed  was 
•executed  and  delivered  to  Manning,  and,  at  the  time  of  the 
delivery  of  the  deed,  Jones  said  he  would  have  the  repairs 
made  by  the  time  specified.  Having  failed  to  do  so,  the 
plaintiff  brought  an  action  to  recover  on  the  contract. 

The  Court  below  held  that  parol  evidence  was  inadmissi- 
ble. Nash,  C.  J.,  said :  "  In  this  there  is  error.  It  is  true, 
as  a  rule  of  evidence,  that  where  a  contract  is  reduced  to 
writing,  parol  evidence  cannot  be  received  to  contradict,  add 
to,  or  explain  it. 

The  error  consists  in  considering  the  evidence  in  this  case 
as  offered  for  either  of  these  purposes.  It  was  offered  to  set 
up  another  and  distinct  part  of  the  contract,  which  never 
was  reduced  to  writing ;  a  contract  which  was  ancillary  to 

the  main  one,  which  was  the  sale  and  purchase  of  the  land. 

*  *     *     *     ^g  g^Qjj  gg  ^i^Q  ^QQ^  ^^Q  delivered     *     *     *     * 

the  title  passed  *  *  *  *  unclogged  with  any  condi- 
tions whatever ;  but  it  did  not  have  the  effect  to  discharge 
Jones  from  his  obligation  to  put  on  the  premises  the  agreed 
repairs.  And  as  the  contract  was  in  parol,  it  might  be  proved 
by  parol.     Its  existence  added  no  new  covenant  to  the  deed, 

*  *  *  nor  did  it  contradict  or  explain  any  one  that  was 
<;ontained  in  it. 

The  action  is  maintainable  upon  the  contract,  as  to  the 
repairs  made  at  the  time  the  deed  was  delivered." 

In  Trowbridge  v.  Weiherhee,  11  Allen's  Mass.  Rep.,  361, 
it  is  said  that  a  parol  promise  to  pay  to  another  a  portion  of 
the  profits  made  by  a  promissor  on  the  purchase  and  sale  of 
real  estate,  is  not  within  the  statute  of  frauds,  and  may  be 
proved  by  parol.     See  also  Sherrill  v.  Hagan,  92  N.  C,  345. 

2.  The  second  exception  was  to  the  evidence  of  Richards, 
dn  regard  to  the  letter  written  by  Foil  to  the  plaintiff,  but 
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signed  by  Richards.  It  was  competent  as  corroborating  Mi- 
chaely  and  also  as  tending  to  show  the  fact,  that  Foil,  after 
the  deed  from  Michael  to  him,  recognized  the  latter  as  in- 
terested in  the  sale  of  the  mineral  interest. 

3.  The  defendant  objected  to  the  competency  of  Puryear,. 
because  he  was  an  attorney,  and  "  was  in  the  employment 
either  of  himself,  or  the  plaintiff  and  himself,"  and  the  con- 
versation was,  therefore,  confidential  and  privileged. 

It  is  not  denied  by  the  plaintiff,  that  if  Puryear  had  been 
counsel  for  the  defendant  alone,  his  testimony  would  have  been 
incompetent,  but  it  is  insisted,  and  we  think  it  so  appears^ 
that  he  was  counsel  for  the  plaintiff,  who  alone  paid  the  fee, 
and  if  so,  the  communication  was  privileged  only  as  to  him^ 
and  could  be  removed  by  his  consent.  1  Greenleaf 's  Evi- 
dence, §  243. 

But  conceding  that  the  witness  was  the  attorney  of  both 
the  plaintiff  and  defendant,  (there  is  nothing  to  show  that  he 
was  the  attorney  for  the  defendant  alone,)  as  between  the 
oDunsel  and  the  plaintiff  and  the  defendant,  the  matter  wa» 
not,  in  its  nature,  private  and  confidential ;  it  was  common 
to  all  three,  "  and  could,  in  no  sense,  be  termed  the  subject 
of  a  confidential  disclosure."     1  Greenleaf  Ev.,  §  244. 

The  learned  counsel  for  the  defendant  says,  that  if  an  at- 
torney acts  for  several  clients,  he  cannot  testify  without  the 
consent  of  all,  and  for  this  he  cites  several  authorities.  This 
is  undoubtedly  true,  as  between  his  clients,  or  any  one  of 
them,  and  third  parties ;  "  but  a  communication  made  to 
counsel,  by  two  defendants,  is  not  privileged  from'  disclosure 
in  a  subsequent  suit  between  the  two." 

We  are  not  aware  that  the  question,  in  its  present  form, 
has  ever  been  before  the  Courts  of  this  State,  but  in  Rice  v. 
iJtcc,  2  B.  Monroe,  417,  referred  to  in  Greenleaf,  it  was  directly 
before  the  Court,  and  after  laying  down  the  general  rule,  that 
a  legal  adviser  will  not  be  permitted  to  disclose  communica- 
tions or  information  derived  from  clients,  as  such,  it  is  said : 
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"  But  does  this  rule  apply  iu  this  case  ?  Here  the  controversy 
is  between  the  parties  themselves,  and  the  attorney  is  under 
the  same  obligations  to  both  of  them.  The  matter  commu- 
nicated was  not,  in  its  nature,  private,  as  between  these  par- 
ties, who  were  both  present  at  the  time,  and  consequently,  so 
far  as  they  are  concerned,  it  cannot,  in  any  sense,  be  deemed 
the  subject  of  a  confidential  communication  made  by  one, 
which  the  duty  of  the  attorney  prohibited  him  from  disclos- 
ing to  the  other.  The  reason  of  the  rule  has  no  application 
in  such  case.  The  st&tements  of  parties  made  in  the  presence 
^f  each  other  may  be  proved  by  their  attorneys,  as  well  as  by 
other  persons,  because  such  statements  are  not,  in  their  na- 
ture, confidential,  and  cannot  be  regarded  as  privileged  com- 
munications. The  testimony  of  the  attorney  was,  therefore, 
properly  admitted  in  this  case." 

This  reasoning  seems  to  be  sound,  and  so  we  say,  in  the 
present  case,  the  testimony  was  properly  admitted. 

4,  The  fourth  exception  is  to  the  refusal  of  the  Court  to 
instruct  the  jury,  that  the  alleged  agreement  was  void  be- 
cause not  in  writing.  This  exception  cannot  be  sustained, 
for  the  reason  assigned  for  overruling  the  1st  exception  to  the 
evidence.  If  it  had  been  an  agreement^  to  sell  any  interest 
in  the  land,  or  if,  as  his  Honor  charged,  it  was  that  the  plain- 
tiflf  should  "  have  half  the  mineral  interest  itself  in  the  land 
specified,"  it  would  have  been  otherwise. 

5.  Even  if  the  two  bonds  be  taken  together,  and  construed 
as  one  transaction,  his  Honor  instructed  the  jury,  "  That  they 
might  consider  all  of  the  evidence,  including  the  bonds  put 
in  evidence,  and  say  whether  the  defendant  had  sold  the 
mineral  interest,  and  received  the  money  therefor;  and  if  so, 
what  amount?"  and  this  was  a  compliance  with  the  plaintiff's 
prayer,  as  far  as  he  was  entitled  to  it.  It  was  a  correct  enun- 
■ciation  of  the  law,  as  applicable  to  all  facts  as  the  jury  should 
iind  from  the  evidence. 
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It  is  not  the  duty  of  the  Court  to  charge  the  jury  upon  a 
single  selected  fact,  nor  is  he  bound  to  give  the  charge  in 
the  language  asked  for.  Wilson  v.  White,  80  N.  C,  280 ; 
Rencher  v.  Wynne,  86  N.  C,  268 ;  State  v.  Boon,  82  N.  C,  637  ; 
Clmenis  v.  Rogers,  95  N.  C,  248. 

6.  The  refusal  to  give  the  third  instruction,  as  asked  for, 
IS  disposed  of  with  the  last. 

7.  The  refusal  to  instruct  the  jury  that,  admitting  the 
agreement,  the  sale  must  be  effected  within  a  reasonable 
time,  was  not  error.  The  doctrine  of  reasonable  time  applies 
when  no  time  is  specified. 

When  stated  in  the  agreement,  why  should  it  be  limited 
to  a  shorter  time? 

8.  The  sale  and  conveyance  of  the  land  constituted  a  con- 
sderation  for  the  agreement.  Manning  v.  Jones,  supra ;  Sher- 
fill  V.  Hagan,  supra. 

This  disposes  of  the  exception  to  the  refusal  to  give  the  5th 
prayer. 

9.  The  6th  prayer,  for  instruction  to  the  jury,  is  disposed 
of  with  the  exception  to  the  refusal  to  give  the  2d  and  3d. 
It  was  substantially  given,  as  far  as  the  defendant  was  enti- 
tled to  it. 

There  is  no  error.  Affirmed. 
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W.  A.  GIBSON  V.  e.  A.  BARBOUR  and  wife. 

Trustee  and  cestui  que  trust — Purchase  by  Trustee  at  his  own 
Sale — Acting  as  Attorney  for  both  Buyer  and  Seller— -Coun- 
ter-claim. 

1.  A  purchase  by  a  trustee  or  mortgagee  at  his  own  sale  is  void,  if  the 

cestui  que  trust  or  mortgagor  elect  so  to  treat  it. 

2.  A  conveyance  by  a  trustee  or  mortgagee  to  one  who  purchased  the 

mortgaged  property,  as  the  agent  of  such  trustee  or  mortgagee, 
although  it  passes  the  estate,  is  voidable  at  the  election  of  the 
cestui  que  trust  or  mortgagor. 

8.  Where  a  mortgagee  employed  an  attorney  to  conduct  a  sale  of  the 
mortgaged  property,  under  a  power  of  sale  vested  in  the  mort- 
gagee by  the  terms  of  the  mortgage,  and  a  third  person  employed 
the  same  attorney  to  buy  the  property  for  him  at  such  sale,  and 
at  the  sale,  which  was  public,  the  attorney  bid  off  the  property 
for  such  third  person,  who  paid  the  price  and  took  a  deed  from 
the  mortgagee ;  Held,  that  such  sale  was  voidable  at  the  election 
of  the  mortgagor,  and  that  the  legal  estate,  which  passed  to  the 
purchaser  by  the  deed  from  the  mortgagor,  remained  charged  with 
the  trusts  of  the  mortgage. 

4.  A  mortgagee,  of  both  land  and  personalty,  sold  all  the  property  cov- 
ered by  the  mortgage  under  powers  therein  contained.  Plaintiff 
purchased  the  land  at  such  sale  and  took  a  conveyance  therefor 
from  the  mortgagee.  But  the  sale  was  made  under  such  circum- 
stances as  rendered  it  voidable,  in  equity,  at  the  election  of  the 
mortgagor.  Plaintiff  brought  an  action  of  ejectment  against  the 
mortgagor.  The  mortgagor  pleaded,  as  a  counter-claim,  the  matter 
which  rendered  plaintiff 's  purchase  voidable,  and  also,  that  the 
mortgagee  had  sold  and  purchased  at  his  own  sale  the  personalty 
covered  by  the  mortgage,  had  taken  possession  and  rendered  no 
account  thereof.  The  mortgagor  also  demanded  that  the  nlort- 
gagee  be  made  party  to  the  action  and  that  he  account  for  the  per- 
sonalty in  question  ;  Held,  (1.)  that  there  was  no  case  for  marshal- 
ing, and  a  sale  of  the  land  should  have  been  ordered  by  the  Court ; 
(2.)  that  the  plaintiff  occupied  the  place  of  a  trustee  so  far  as  the 
mortgagor  was  concerned,  and  his  money,  expended  in  purchas- 
ing the  land,  having  gone  in  diminution  of  the  mortgage  debt,  he 
was  entitled  to  the  restoration  thereof  ;  (3.)  that  the  mortgagor 
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iK'as  only  necessary  as  a  party,  in  order  that  he  might  be  compelled 
to  repay  the  money  received  by  him  from  the  plaintiff,  in  the 
event  of  the  purchase  of  the  land  by  some  one  else  at  the  sale  to 
be  ordered  by  the  Court ;  (4.)  that  it  was  error  to  order  an  account 
of  the  personal  property  to  be  taken  in  this  action,  as  the  plaintiff 
was  not  interested  therein. 

3i  A  ooanter-claim  must  be  one  arising  out  of  the  subject  of  the  action 
as  set  out  in  the  comprint,  and  must  have  such  relation  to  plain- 
tiff's  claim  as  that  its  adjustment  is  necessary  to  a  full  determin- 
ation of  the  cause  between  the  plaintiff  and  defendant.  Matter 
in  which  only  the  defendant  and  his  co-defendant,  or  a  third  per- 
son, not  a  party  to  the  action,  are  interested,  and  the  settlement 
of  which  is  not  necessary  to  a  final  determination  of  the  contro- 
versy between  the  plaintiff  and  the  defendant,  cannot  be  pleaded 
as  a  counter-claim. 

Civil  action,  for  the  recovery  of  land,  heard  before  C'o7i- 
nor,  y.,  at  September  Term,  1887,  of  Richmond  Superior 
Court 

Jury  waived.  Trial  by  the  Judge.  The  plaintiff  ap- 
pealed. 

The  defendant,  Hugh  A.  Barbour,  becoming  indebted  to 
the  firm  of  W.  F.  Kornegay  &  Co.  in  the  sum  of  $2,000 
due  bv  notes,  to  secure  the  same,  conveved  to  the  said  credi- 
tors,  by  deed  of  mortgage,  with  a  power  of  sale  in  case  of 
debalt  in  making  payment,  as  each  became  payable,  a  steam 
engine  and  certain  other  machinery,  as  also  the  tract  of  land 
described  in  the  complaint,  and  sought  to  be  recovered  in 
the  present  action. 

The  indebtedness  not  having  been  provided  for  at  matu- 
rity, according  to  the  stipulations  in  the  mortgage,  the  per- 
sonal property  conveyed  therein  was  put  up  and  sold  by  an 
agent  and  attorney  of  the  mortgagees,  employed  for  that 
purpose,  and  being  bid  off  by  the  agent  conducting  the  sale, 
was  put  down  by  them  to  him,  as  purchaser,  at  the  price  of  one 
thousand  five  hundred  dollars.  In  like  manner,  on  the  day 
following,  and  after  due  advertisement,  the  land  was  also 
»ld  at  the  court-house,  by  tlie  agent,  who,  on  behalf  and  by 
100—13 
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authority  of  the  plaintiff,  Gibson,  bid  off  the  same  for  him, 
at  the  price  of  five  hundred  dollars,  and  accordingly,  on  his 
making  payment  of  the  price,  the  said  W.  F.  Kornegay  & 
■Co.  executed  a  deed  of  conveyance  therefor  to  him.  The 
present  action  was  then  commenced  to  recover  the  possession 
withheld  by  defendant,  damages  for  the  detention,  and  to 
•establish  title  to  the  premises 

The  defence  arises  out  of  the  foregoing  statement  of  facts, 
and  the  defendant  resists  the  claim,  insisting  upon  the  abso- 
lute nullity  of  the  attempted  sale  of  the  personal  property, 
and  demanding  that  the  deed,  purporting  to  pass  the  estate 
in  the  land,  be  declared  null  and  inoperative  to  divest  the 
defendant  of  his  equity  of  redemption  therein,  and  that  the 
plaintiff  holds  the  legal  estate,  clothed  with  the  same  at- 
taching trusts  as  when  held  by  the  mortgagees.  He  also 
asks  for  a  reference  of  the  account  between  the  parties 
to  the  mortgage,  claiming  that  there  will  be  found  nothing 
due  from  him. 

A  jury  was  dispensed  with,  and  the  Court,  by  consent, 
finds  upon  the  testimony  of  plaintiff  *s  witnesses,  the  above 
facts.  4^  defendants'  instance,  W.  F.  Kornegay  &  Co.  are 
made  parties  defendant  by  summons,  but  have  failed  to 
Vnake  answer  or  defence.  The  Court,  in  entering  judgment, 
recites  the  facts  in  substance  as  stated,  and  proceeds  to  de- 
clare the  deed  made  to  the  plaintiff  by  the  mortgagees  in- 
effectual to  divest  or  defeat  the  defendants'  equitable  right 
to  redeem,  and  that  the  trusts  of  the  mortgage  follow  and 
adhere  to  the  transferred  legal  estate  in  the  land,  and  di- 
rects a  general  account  to  be  taken  of  the  mortgage  liabil- 
ities between  the  original  parties  thereto  by  the  Clerk,  with 
the  value  of  the  engine  and  machinery,  to  the  end  that  it 
be  applied  to  the  secured  indebtedness/»with  leave  to  said 
W.  F.  Kornegay  &  Co.,  consisting  of  W.  F.  Kornegay  and 
C  Dewey,  partners,  to  file  their  answer  within  thirty  days 
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thereafter,  if  so  advised,  and  that  the  cause  be  retained  for 
further  proceedings. 

The  plaintiflF excepted  to  the  said  judgment,  and  assigned, 
as  grounds  of  exception : 

1.  That  his  Honor  has  found  as  a  fdct  that  James  T. 
LeGrand,  at  the  sale  of  tlie  land,  acted  as  agent  of  the  plain- 
tiff, W.  A.  Gibson,  whereas,  upon  the  evidence,  his  Honor 
ought  to  have  found,  either  as  a  conclusion  of  fact  or  law, 
that  LeGrand  was  not  the  agent  of  the  plaintiff  at  said  sale, 
and  did  not  buy  as  his  agent,  there  being  no  evidence  of  said 
alleged  agency. 

2.  That  his  Honor  has  found  that  the  defendant  Barbour 
was  at  the  sale,  but  did  not  have  notice  or  knowledge  that 
LeGrand  was  bidding  for  the  plaintiff,  there  being  no  evi- 
dence upon  which  to  base  said  finding. 

3.  That  his  Honor  has  failed  to  find  that  the  defendant 
Hugh  A.  Barbour  made  no  objection  to  the  sale,  though  he 
was  present  at  the  sale,  and  had  the  opportunity— all  of  the 
evidence  being  that  he  made  no  objection. 

4  That  his  Honor  has  failed  to  find  the  rental  value  of  the 
land — all  of  the  evidence  showing  that  it  was  between  $40 
and  $50  per  year. 

5.  That  he  has  not  found  that  the  plaintiff  was  the  owner, 
and  entitled  to  the  immediate  possession  of  the  land. 

6.  That  his  Honor,  in  the  said  judgment,  has  not  stated, 
separately,  his  conclusions  of  fact  and  law. 

From  the  judgment  rendered  by  the  Court,  the  plaintiff 
appealed. 

Messrs,  C.  W.  TiUett  and  P.  D.  Walker,  for  the  plaintiff. 
Messrs.  John  Devereux,  Jr.,  and  J.  D.  Sha\L\  for  the  defend- 
ants. 

Smith,  C.  J.,  (after  stating  the  facts).     We  proceed  to  ex- 
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amine  the  series  of  exceptions  taken  to  the  rulings  of  the 
Judge,  and  brought  up  on  the  appeal. 

Ist  Excep. — So  far  as  the  finding  of  the  agency  of  the  at- 
torney, rests  upon  the  sufficiency  and  credibility  of  the  testi- 
mony in  establishing  the  fact,  the  finding  of  the  Judge  is 
conclusive. 

If  the  objection  be  predicated  upon  the  absence  of  any  evi- 
dmcCy  it  cannot  be  sustained,  for  the  attorney  expressly  states, 
that  he  acted  as  such  in  the  matter  of  selling  the  property. 

2d  Ex. — The  same  witness  states :  "  I  made  the  sale  for 
W.  F.  Kornegay  &  Co.,  the  mortgagees,  and  bid  off"  the  land 
as  agent  for  Gibson.  Mr.  Barbour  was  here,  and  made  no 
objection  to  the  sale.". 

There  was  no  evidence  that  the  defendant  was  aware  of 
the  fact,  that  the  agent,  a  witness  for  the  plaintifi^,  knew  for 
whom  the  land  was  bid  ofF^    This  supports  the  finding. 

3d  Ex. — As  every  fact  must  be  found  upon  evidence,  and 
there  was  none  that  the  defendant  had  the  suppposed  knowl- 
edge, it  could  not  be  so  found. 

4th  Ex. — The  Court  does  not  find  the  rental  value  of  the 
land,  for  in  the  judgment  following  the  general  statement  of 
facts,  it' is  declared  that  "  the  rental  value  of  said  land  was 
$40  or  $50." 

The  exception  is  founded  in  error. 

5th  Ex. — The  main,  and  really  only  point,  embodied  in 
the  5th  exception,  is  as  to  the  effect  of  the  proceedings  in 
conducting  the  sale  upon  the  title  acquired  by  the  plaintiff, 
in  divesting  it  of  the  trusts  of  the  mortgage,  upon  which  the 
ruling  is  against  the  plaintifl^;  and,  in  our  opinion,  it  rests 
upon  well  established,  and  universally  recognized  principles 
of  equity.  At  law,  a  sale  by  a  vendor  directly  to  a  vendee, 
when  one  person,  is  a  nullity,  since  all  contracts  must  be  be- 
tween two  or  more  persons  with  antagonistic  relations  as  to 
the  subject-matter  of  the  contract;  but  a  deed  executed  by 
the  owner  of  land  or  other  property  to  another  person,  though 
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the  latter  accepts  the  title  under  an  agreement  to  reconvey, 
at  law,  passes  the  estate,  when  the  parties  are  competent  to 
contract ;  but  it  may  be  avoided  by  persons  in  interest,  be- 
cause, though  pu^uing  the  forms  of  law,  such  a  transaction 
tends  to  fraud,  under  the  veil  which  covers  it,  and,  in  equity, 
will  be  avoided,  if  demanded  by  those  who  may  be  preju- 
diced. The  principle  is  elucidated  by  Reade,  J.,  in  Frone- 
berger  v.  Lewis,  79  N.  C,  426,  and  reiterated  in  the  more  re- 
cent case  of  Sumner  v.  Semyms,  94  N.  C,  371. 

So  far  has  been  carried  the  doctrine,  of  the  right  to  have 
set  aside  a  sale  madp  by  a  trustee  to  one  who  was  buying  for 
him,  under  a  promise  to  reconvey,  that  creditors,  not  secured 
in  a  deed  of  trust,  may  demand  an  annulling  of  the  trans- 
action and  an  execution  of  the  trust,  though  all  others  in- 
terested in  the  disposition  of  the  property  were  content  with 
what  was  done,  and  this  even  after  a  long  interval  of  delay. 
EUioU  V.  Pool,  3  Jones  Eq.,  17. 

Even  when  the  trustee  has  an  interest  in  the  property  thus 
transferred,  it  may  be  avoided.  Hv/nt  v.  Bass,  2  Dev.  Eq., 
292;  Boyd  v.  HawHns,  2  Ired.  Eq.,  304. 

The  principle  underlying  the  equitable  rule  is  in  the  lan- 
guage of  Lord  Eldon,  in  ex  parte  James,  8  Ves.,  345 :  "  The 
purchase  is  not  permitted  in  any  case,  however  honest  the 
circumstances  ;  the  general  interests  of  justice  requiring  it 
to  be  destroyed  in  every  instance;"  and  he  uses  substantially 
the  same  language  in  reference  to  a  commissioner  in  bank- 
raptcy,  purchasing  through  a  solicitor,  in  ex  parte  Bennett,  10 
Ves,,  385. 

.  "  It  is  an  inflexible  rule,"  are  the  words  of  the  late  Chief 
Justice,  an  Associate  Justice  when  they  were  uttered,  "  that 
when  a  trustee  buys  at  his  own  sale,  even  if  he  gives  a  fair 
price,  the  cestui  que  trust  has  his  election  to  treat  that  sale  as 
a  nullity,  not  because  there  iSy  but  because  there  may  be,  fraud, 
Broihern  v.  Brothers,  7  Ired.  Eq.,  150. 


198  IN  THE  SUPREME  COURT. 


Gibson  v.  Barbour. 


In  Joyner  v.  Farmer,  78  N.  C,  196,  after  land  had  been 
bid  off  by  an  agent  of  the  mortgagee,  the  mortgagor  being 
present  and  not  ofrjeding,  and  as  tenant  of  the  latter  remain- 
ing in  possession  for  a  year,  nevertheless,  as  no  intervening 
rights  had  been  acquired  by  others,  and  no  misconduct  ia 
the  selling  was  alleged,  the  mortgagor  was  held  to  be  entitled 
to  have  a  resale,  because,  as  was  said  by  Rodman,  J.,  in  the 
opinion,  "the  interest  of  a  vendor  and  a  purchaser  are  so 
aiitagonistic  that  the  same  man  cannot  be  allowed  to  fill 
both  characters." 

"  In  all  cases  where  a  purchase  has  been  made  by  a  trus- 
tee," we  quote  from  section  322  of  the  1st  volume  of  Mr. 
Justice  Story's  excellent  treatise  on  Equity  Jurisprudence, 
'*on  his  own  account,  of  the  estate  of  his  cestui  que  <7*ua<,  al- 
though sold  at  public  auction,  it  is  in  the  option  of  the  cestui 
que  trust  to  set  aside  the  sale,  whether  bona  fide  made  or 
not." 

It  can  make  no  difference  in  the  result,  that  the  same 
agent  employed  to  make  the  sale  is  employed  to  make  the 
bid  for  an  independent  purchaser.  There  is  a  legal  incom- 
patibility in  one  man's  occupying  sucli  adverse  relations, 
and  representing  antagonistic  interests  in  the  transaction, 
and  a  Court  of  Equity  will  not  tolerate  the  attempt  and 
give  efficacy  to  what  is  done,  when  opposed  by  competent 
parties  in  interest.  The  cases,  to  which  the  brief  of  appel- 
lants' counsel  calls  our  attention,  are  in  no  degree  hostile  to 
this  universally  accepted  rule.  That  of  Dexter  v.  Shepard^ 
reported  in  117  Mass.,  480,  simply  decides  that  a  trustee, 
expressly  authorized  under  the  deed  to  purchase  at  his  own- 
sale,  may  exercise  the  right  by  employing  some  one  to  bid 
for  him  at  the  sale,  and  so  might  the  Court,  directing  a  com- 
missioner, interested  in  the  trusts,  to  make  a  sale,  give  hinri 
authority  to  bid,  as  a  means  of  securing  himself  against  loss, 
as  was  done  in  McKay  v.  Gilliam,  65  N.  C,  130,  although 
the  fact  does  not  appear  in  the  report,  and  so,  we  think,  may 
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this  be  allowable  with  the  general  consent  of  all  who  could 
otherwise  make  objection  to  the  sale. 

The  judgment  of  the  Court  must  therefore  be  upheld,  so 
kr  as  it  charges  the  legal  estate  ve^^ted  in  the  plaintiff  with 
tlie  trusts  of  the  mortgage. 

But,  inasmuch  as  it  is  apparent  that  a  sale  of  Uie  prop- 
erty— some  of  it,  at  least,  is  necessary  to  discharge  the  secured 
indebtedness  -the  attempted  sales  being  out  of  the  way,  and 
there  being  no  rule  which  requires  the  personal  to  be  put  in 
front  of  the  real  estate  in  disj»osing  of  the  property,  the 
judgment,  giving  a  day  for  redemption,  should  have  directed 
a  sale  of  the  land,  unless  the  debt  was  before  paid  as  '*  the 
only  property  in  controversy  in  this  action^ 

The  case  has  this  aspect:     The  uiortgagee  holds,  as  such, 
the  i>ersonal  property  under  the  trusts,  and  has  parted  with 
the  legal  estate  in  the  land,  by  his  deed  to  the  plaintiff,  with 
its  adheiing  trusts,  and  has  received  $500  in  payment  there- 
for.   There  is  no  marshaling  of  the  iunds  required.     The 
land  has  been  sold  and  the  title  conveyed.     The  plaintiff 
occupies  the  place  of  the  trustee,  so  far  as  the  mortgagor  is 
concerned,  and  he  has  paid  money  into  the  trust  fund  in 
the  hands  of  the  mortgagees,  which,  if  the  purchase  were 
upheld,  would  go  in  diminution  of  the  indebtedness,  and  if 
not,  must  be  restored  to  the  plaintiff,  and  this  would  be  a 
self  adjustment,  pro  tanto,  should  the  plaintiff  again  become 
purchaser. 

The  presence^  of  the  members  of  W.  F.  Kornegay  &  Co. 
in  the  cause,  is  only  necessary  to  compel  the  restoration  of 
tlie  purchase  mbney  in  the  event  of  the  land  being  bought 
by  some  one  else,  at  a  sum  less  than  that  already  paid,  or  to 
return  to  the  plaintiff,  should  he  buy,  the  excess  coming  to 
him. 

This  is  the  whole  extent  of  the  controversy  in  the  action, 
and  it  is  limited  to  the  land  and  the  disposition  to  be  made 
of  it.    It  would  be  unjust  to  the  plaintiff  to  allow  his  action 
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to  lose  its  identity  by  merging  into  one  of  wider  dimensions, 
involving  the  administration  by  the  mortgagees  of  the  whole 
trust  estate,  with  which,  outside  of  the  land,  he  has  no  interest 
whatever ;  and  this  seems  to  have  been  comprehended  in  the 
action  of  the  Court  in  the  form  of  the  judgment.  N.or  does 
this  practice  find  any  countenance  in  the  provisions  of 
the  Code  of  Civil  Procedure,  in  respect  to  a  defence  or 
counter-claim.  §  244  only  authorizes  a  counter-claim 
when,  as  "a  cause  of  action,"  it  is  one  "arising  out  of 
the  contract  or  transaction  set  forth  in  the  complaint,  as  the 
foundation  of  the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action  ;"  or  when  the  action  is  on  a  contract  a 
counter-claim  on  another  and  independent  contract  is  al- 
lowed. The  present  counter-claim  or  defence  is  not  such  as 
the  statute  authorizes,  inasmuch  as  it  goes  wholly  outside  the 
limits  of  the  complaint,  and  is  foreign  to  the  controversy, 
which  springsoutof  the  plaintiff 'saction, and  introduces  a  new 
controversy  among  the  defendants,  to  which  he  is  indifferent. 
In  the  case  of  H^dbert  v.  Douglas,  94  N.  C,  128,  this  practice 
was  declared  inadmissible,  and  supported  by  no  known  pre- 
cedent. In  this  case  the  Court  declared  that  such  contro- 
versies cannot  be  "  rightfully  introduced  in  the  present  ac- 
tion, as  they  are  wholly  foreign  to  its  purpose,  and  must  be 
settled  in  another  suit  between  the  defendants  themselves. 
The  practice,  sanctioned  by  Th^  Code,  does  not  go  so  far  as 
to  permit  the  introduction  of  questions  in  dispute  among 
the  defendants,  unless  they  ai^e  out  of  the  subject  of  the  ac- 
tion, as  set  out  in  the  complaint,  and  have  such  relation  to  the 
plaintiff's  claim  as  that  their  adjustment  is  necessary  to  a 
full  and  final  determination  of  the  cause,"  citing  Htighes  v. 
Boo7ie,  81  N.  C,  204. 

So  much  of  the  proceeding  as  looks  to  an  adjustment  of 
controversies  arising  out  of  the  administration  of  the  whole 
trust  estate,  by  the  mortgagees  and  beyond  that  which  be- 
longs to  the  land,  must  be  declared  to  be  erroneous,  and   is 
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reversed.    The  cause  will  proceed  in  the  Court  below  in  ac- 
cordance with  the  law  as  declared  in  this  opinion. 

Modified  and  affirmed. 


L  C.   CALDWELL  and  M.  G.  CALDWELL,  his  wife,  v.  ELLA  V. 

STIREWALT  and  C.  L.  SUMMERS. 

Fraud  in  Sale  of  Land — Injunction  until  the  Hearing. 

L  Where  a  sale  and  conveyance  of  land  had  been  made  and  bonds  and 
mortgage  executed  to  secure  the  purchase  money,  and  the  pur- 
chaser brought  an  action  for  an  alleged  fraud  in  the  contract  of 
sale,  and  asked  for  a  cancellation  of  the  papers,  &c. ,  and  moved 
for  an  injunction  to  restrain  defendant  from  collecting  or  dispos- 
ing of  the  bonds  until  the  hearing ;  and  the  evidence,  offered  in 
support  of  the  motion,  tended  to  prove  that  the  action  was  brought 
in  good  faith  ;  Held,  that  though  the  answer,  admitting  some  of 
the  material  allegations  of  the  complaint,  denied  others,  and  al- 
leged matters  in  defence,  and  put  in  question  the  matter  in  litiga- 
tion, still  the  cause  of  action  being  serious,  and  there  being  a 
doubt,  it  was  proper  to  grant  the  injunction  until  the  hearing. 

t  Thaagh  one,  who  woald  have  a  sale  avoided  for  fraud,  should  abandon 
it  on  discovering  the  fraud,  and  give  notice  thereof  promptly  to 
the  vendor,  where  the  purchaser  alleges  that  he  did  so,  and  details 
in  his  complaint  his  actions  in  respect  thereto,  and  on  a  reasonable 
interpretation  of  his  conduct,  in  view  of  the  facts,  it  is  doubtful 
whether  he  did  or  did  not  abandon  the  sale,  a  decision  of  the  ques- 
tion of  abandonment  should  be  deferred  until  the  hearing. 

Motion  for  an  injunction  in  a  civil  action,  heard  before 
ClaTky  /,  at  November  Term,  1887,  of  the  Superior  Court  of 
Iredell  County. 

This  was  an  application,  by  motion,  for  an  injunction  to 
restrain  the  feme  defendant  pending  the  action,  until  the 
hearing  upon  the  merits,  from  selling,  disposing  of,  or  col- 
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lecting  the  promissory  notes,  and  enforcing  the  mortgage  to 
secure  the  same,  specified  in  the  complaint. 

The  motion  was  heard  upon  the  sworn  complaint  and  an- 
swers, treated  as  affidavits,  and  additional  affidavits  of  the 
plaintiffs.  The  following  is  a  copy  of  the  material  parts  of 
the  complaint. 

The  plaintiffs,  complaining  of  tlic  defendants,  allege: 

1.  That  on  the  1st  day  of  January,  A.  D.  1880,  the  defend- 
ant Ella  V.  Stirewalt  was  the  owner,  in  fee,  of  a  lot  of  land 
in  the  town  of  Statesville,  whereon  is  a  dwelling-house,  situ- 
ated on  Hroad  street,  adjoining  the  lots  of  C.  H.  Armfield,  A. 
A.  Ifampton,  and  the  heirs  of  T.  S.  Tucker,  deceased,  known 
as  the  Richard  Allison  lot,  and  containing  about  one  acre. 

2.  That  on  the  <lay  last  aforesaid,  the  plaintiffs  M.  G.  Cald- 
well, through  the  plaintiff  L.  C  Caldwell,  her  husband,  act- 
ing as  agent,  entered  into  a  negotiation  w^ith  the  defendant 
Ella  V.  Stirewalt,  acting  through  her  agent,  the  defendant 
C.  L.  Summers,  who  is  her  father,  and  who  was  fully  thereto 
authorized  by  her,  for  the  purchase  of  said  lot  of  land,  and 
the  plaintiff  in  said  negotiation,  through  her  agent,  in- 
formed the  defendant  Ella  V.  Stirewalt,  through  her  said 
agent,  C.  L.  Summers,  that  she  desired  to  [)urchaso  said  house 
and  lot  for  a  residence  for  herself  and  family,  and  that  the 
main  and  moving  cause  for  her  Siiid  purchase  was  to  secure 
a  healthy  location  for  her.>elf  and  family,  and  through  her 
agent  aforesaid,  she  called  the  attention  of  the  defendant's 
agent  to  a  basement  under  tlie  dwelling-house  on  said  lot, 
and  asked  him  if  the  water  ever  arose  or  stood  in  said  base* 
ment,  and  declared  to  him  during  s^ud  negotiation  that  if 
the  viater  ever  did  rise  or  stand  in  said  basement,  or  get  in 
there  in  any  way,  she  would  not  purchase  said  property  at 
any  price  whatever.  The  defendant  Ella  V.,  through  her 
said  agent,  declared  to  the  plaintiff's  agent,  that  the  water 
never  did  rise  or  stand  in  ^aid  basement,  or  get  in  there  in 
any  way;  that  the  same  was  at  all  times  perfectly  dry  and 
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fit  for  use  as  a  cook  room,  or  a  place  for  servants  to  sleep ; 
whereas,  in  truth  and  in  fact,  said  basement  was  then,  to  the 
knowledge  of  both  of  these  defendants,  and  had  been  for  a 
long  time,  in  such  a  condition  that  whenever  any  consider- 
able or  ordinary  rains  fell,  the  water  would  rise,  run  into  and 
stand  in  said  basement,  rendering  the  same  totally  unfit, for 
nae,  and  rendering  the  whole  house  unhealthy  to  its  occupants, 
damp  and  unsuitable  for  a  dwelling-house,  and  especially 
rendering  the  rooms  immediately  above  said  basement  damp 
and  unhealthy  ;  so  mnch  so  that  in  ordinary  wet  weather 
bed  clothing,  wearing  apparel,  and  furniture  were  constantly 
covered  with  damp  and  mould,  and  the  plaintiff  M.  G.  and 
her  said  agent,  being  strangers  to  said  property,  believed  and 
relied  on  the  said  representation  of  said^  Ella  V/s  said  agents 
and  were  induced  thereby  to  proceed  with  said  negotiation^ 
and  to  purchase  said  property,  as  hereinafter  stated. 

3.  That  afterwards,  to-wit:  on  the  day  and  year  aforesaid,, 
the  plaintiff  M.  G.,  acting  through  her  said  agent,  and 
moved  and  induced  by  the  fraudulent  and  false  representa- 
tion of  the  defendant  Ella  V.'s  said  agent,  that  said  base- 
ment was  at  all  times  dry  and  fit  for  use  as  aforesaid,  and 
that  the  water  did  not  rise  or  stand  therein  or  get  in  in  any 
way,  bought  said  property  of  said  Ella  V.  through  her  said 
agent,  at  the  price  of  $2,250.00,  and  took  a  deed  therefor 
from  said  Ella  V.  in  fee,  and  gave  her  three  several  notes 
for  the  same,  signed  by  herself  and  the  plaintiff  L.  C;  one 
for  $250.00,  due  the  1st  of  January,  1887 ;  one  for  $1,000.00, 
due  same  date;  and  one  for  $1,000.00,  due  1st  day  of  Jan- 
uary, 1888,  all  dated  the  1st  day  of  January,  1886,  and  bear- 
ing 8  per  cent,  interest  from  date,  and  to  secure  the  same, 
gave  a  mortgage  on  said  house  and  lot,  which  is  recorded  in 
book  (),  page  691-2,  in  the  Register's  office  in  Iredell  County^ 
and  that  all  of  said  notes  arc  now  in  the  possession  of  said 
defendant  Ella  V.,  or  her  said  agent. 
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4.  That  about  the  time  of  said  purchase,  plaintiffs  moved 
into  her  house  on  said  lot  with  their  family,  and  in  less  than 
a  week  after  said  purchase,  it  having  rained,  the  plaintiffs 
found  that  in  said  basement  story  the  water  was  standing 
almost  knee  deep,  and  as  long  as  they  remained  in  said 
house,  the  water  would  enter  and  stand  in  said  basement 
until  the  same  was  bailed  out  or  escaped  by  evaporation, 
rendering  said  house  damp,  unhealthy  and  unfit  for  occupa- 
tion as  a  dwelling,  and  rendering  plaintiffs'  family  sick. 
Plaintiffs  repeatedly,  during  their  occupation  of  said  house, 
called  the  attention  of  the  said  C.  L.  Summers  (defendant 
Ella  V.  being  at  a  distance  from  Statesville)  to  the  flooded 
condition  of  said  basement,  and  requested  him  to  look  at 
the  same  and  take  some  steps  to  remedy  it,  but  he  persist- 
ently refused  to  look  at  it  or  take  any  steps  to  remedy  it. 

5.  The  plaintiffs  continued  to  reside  in  said  house  with 
their  family  until  about  the  1st  of  November,  1886,  when, 
finding  that  said  dwelling-house,  by  reason  of  the  constant 
flooding  of  said  basement,  was  unhealthy  and  totally  unfit 
for  a  dwelling-house,  removed  from  the  same  and  totally 
abandoned  and  surrendered  said  premises,  and  notified  the 
said  Ella  V.,  through  her  agent,  C.  L.  Summers,  that  they 
abandoned  the  said  contract  for  the  said  house  and  lot,  and 
offered  him  the  key  of  the  house  and  possession  of  the  prem- 
ises, having,  before  that,  demanded  of  him  that  all  their 
papers  in  regard  to  said  trade  be  cancelled  and  delivered  up ; 
and  since  said  1st  of  November,  1886,  the  plaintiffs  have 
had  no  possession  of  and  have  exercised  no  control  over  said 
house  and  lot  or  any  part  of  it,  and  that  a  summons  has 
been  issued  in  this  action. 

The  complaint  demands  judgment,  that  the  sale  of  the  land 
by  the /erne  defendant  to  the  feme  plaintiff  be  declared  and 
decreed  to  be  void  for  fraud  alleged,  for  further  specific 
relief,  and  for  general  relief. 
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The  answers  of  the  defendants  admit  some  of  the  mate- 
rial allegations  of  the  complaint,  deny  others,  especially 
those  alleging  fraud,  explain  others — admitting  them  in 
part,  and  denying  them  in  part;  and  the /erne  defendant  al- 
leges, that  the  feme  plaintiff  knew  that  the  cellar  complained 
of  sometimes  became  wet  and  damp;  that  she  occupied  the 
house  for  months,  and  did  not,  in  good  faith,  offer  to  surren- 
der it,  or  abandon  the  sale  complained  of,  for  a  long  while, 
dtc.,  &c. 

The  Court  made  an  order  granting  the  motion  for  the  in- 
junction until  the  hearing,  &c.,  from  which  the  defendants  ap- 
pealed to  this  Court. 

Mr.  R.  F.  Armfieldy  for  the  plaintiffs. 
Mr.  D.  M.  Parches;  ioT  the  defendants. 

MERRi>fON,  J.,  (after  stating  the  case).  The  plaintiffs  al- 
lege a  cause  of  action,  and  the  evidence  produced  by  them 
in  support  of  the  motion  for  an  injunction  until  the  hearing 
upon  the  merits,  tends  strongly  to  prove,  that  the  action  is 
brought  in  good  faith  to  obtain  the  relief  demanded,  and 
that  the/wne  plaintiff  may  be  entitled  to  have  the  same  sub- 
stantiallv. 

On  the  contrary,  while  the  answer  admits  some  of  the  ma- 
terial allegations  of  the  complaint,  and  other  evidential  facts, 
it  denies  others,  and  alleges  matter  in  defence,  and  seriously 
pots  in  question  the  matter  in  litigation.  As  the  matter  is 
serious,  and  there  is  doubt,  the /erne  defendant  should  not  be 
allowed  to  collect  or  dispose  of  the  notes  in  question,  until 
the  cause  of  action  shall  be  litigated.  The  case  is  one  that 
comes  within  the  rule  of  equity  applied  in  Hairison  v.  Bray, 
^r2X.C.,488;  Coates  v.  Wilkes,  lb.,  376;  Ellett  v.  Newman, 
lb.,  519;  WhUtaker  v.  Hill,  96  N.  C,  2 ;  McEbvee  v.  Blachvell, 
94  S.  C,  261 ;  Lewis  v.  Lumber  Company,  99  N.  C,  11,  de- 
cided at  this  term. 
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It  is  true,  as  contended  by  the  counsel  for  the  appellant, 
that  the  feme  plaintiff,  if  she  intended  to  abandon  the  sale, 
should  have  done  so,  and  given  notice  of  this  her  purpose 
promptly,  on  discovering  the  alleged  fraud  practiced  upon 
herin  bringing  it  about,  aswasdecided  in  McDowell  y.  Simrns, 
6  Ired.  Eq.,  278;  Alexander  v.  UUey,  7  Ired.  Eq.,  242;  Kniffht 
V.  Houghtalling,  85  N.  C,  17,  and  other  like  cases.  But  she 
alleges  that  she  did  so,  and  it  is  not  at  all  clear,  that,  under 
the  circumstances,  she  did  not.  WJjat  she  did,  in  this  connec- 
tion, must  receive  a  reasonable  interpretation,  in  view  of  the 
whole  facts.  That  she  did  or  did  not  abandon  the  sale,  as 
promptly  as  she  should  have  done,  is  a  question  that  ought 
not  to  be  decided  now.  There  is  such  doubt  about  it,  as 
that  it  ought  to  be  considered  and  determined  when  the  case 
shall  be  heard  upon  the  merits. 

There  is  no  error.  Let  this  opinion  be  certified  to  the  Su- 
perior Court,  to  the  end  that  further  steps  may  be  taken  in 
the  action  there,  according  to  law.     It  is  so  ordered. 

Affirmed. 


WALLACE  BROTHERS  v.  J.  R.  ROBESON  and  others. 

AtiachTrieni — Interpleader — Burden  of  Proof — Practice  in 
Supreme  Court — Directing  the  Verdict. 

L  Interpleaders  in  an  attachment  proceeding  having  failed  to  appear 
and  prosecute  their  plea,  at  the  proper  term  of  the  Superior  CJoart. 
judgment  was  rendered  on  their  bond.  At  a  subsequent  term, 
they  moved  to  set  the  judgment  aside,  which  motion  was  denied: 
but  the  judgment  was  set  aside  to  the  extent  that  an  issue  was 
ordered  to  be  submitted  as  to  the  ownership  of  the  property  at- 
tached. At  a  still  subsequent  term,  this  issue  was  tried,  and  the 
interpleaders  appealed  to  the  Supreme  Court,  from  the  judgement 
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then  rendered.  In  the  Supreme  0)urt  it  was  held,  that  the  judg- 
ment refusing  the  motion  to  set  nside  the  judgment  rendered  on 
the  bond  could  not  be  reviewed  on  such  appeal. 

1  In  proceedings  in  attachment,  one  wlio  interpleads  under  §  381  of 
The  Code,  is  an  actor,  upon  whom  rests  the  burden  of  proving 
his  title  to  the  property  he  claims.  And  this  is  so.  although  the 
property  was  in  his  possession  when  seized  by  the  Sheriff. 

X  Wliere  an  issue  is  submitted  to  the  jury  and  the  party  upon  whom 
rests  the  burden  of  proof  refuses  to  offer  any  evidence,  it  is  proper 
for  the  Judge  to  direct  the  jury  to  answer  the  issue  in  favor  of  the 
other  side. 


Civil  action,  tried  before  Connor,  J.,  and  a  Jur}^,  at  Feb- 
ruan'  Term,  1888,  of  Iredell  Superior  (?ourt. 

The  plaintiff  brought  this  action  against  J.  R.  Robeson, 
in  the  Superior  Court  of  the  County  of  Iredell,  to  recover  the 
money  alleged  to  be  due  upon  certain  promissory  notes  spe- 
cified in  the  complaint,  and  in  the  action  sued  out  a  warrant 
of  arrest,  and  also  a  warrant  of  attachment,  which  latter  was 
levied  upon  certain  goods  alleged  to  be  the  property  of  the 
defendant  in  the  action.  The  plaintiffs  afterwards  obtained 
judgment  for  their  debt. 

The  appellants  claim  the  goods  so  levied  upon,  and  inter- 
pleaded, as  allowed  by  the  statute  ( 7*/i6  Ood^,  §§  331,  375). 
They  allege  "that  on  the  22d  day  of  June,  1885,  a  stock  of 
goods,  wares  and  merchandise  belonging  to  them,  and  of 
vhich  they  had  possession  in  their  store-house  in  said  County 
of  Yancey,  was  seized  and  taken  by  the  SheriflFof  said  county, 
and  they  turned  out  of  said  house,  under  an  attachment 
issued  from  the  Superior  Court  of  Iredell  County  in  favor  of 
the  plaintiffs,  Wallace  Brothers,  and  against  the  defendant 
J.  R.  Robeson,  parties  to  the  above  entitled  action. 

Affiants  further  state  that  thev  are  the  owners  of  said  stock 
of  goods,  and  are  lawfully  entitled  to  the  possession  thereof, 
and  also  the  building  or  store-house  in  which  the  goods  are 
kept 
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That  they  purchased  said  stock  of  goods  from  the  defend- 
ant J.  R.  Robeson,  and  also  his  interest  in  the  store-house, 
on  the  15th  day  of  June,  1885,  and  at  the  same  time  took 
possession  and  control  of  the  whole  of  said  property. 

That  the  purchase  of  said  property  was  bona  fide  made 
upon  and  for  good  consideration  by  these  affiants,  who  took 
the  same  innocently,  without  any  knowledge  or  notice  of 
any  fraudulent  intent  on  the  part  of  defendant  Robeson,  as 
alleged  by  plaintiffs,  Wallace  Brothers,  as  alleged  in  their 
affidavit." 

At  the  August  Term,  1887,  of  the  Court,  the  appellants, 
interpleaders,  failing  to  appear  and  prosecute  their  plea,  the 
Court  gave  judgment  upon  their  bond  in  favor  of  the  ap- 
pellees. 

At  the  November  Term  of  the  Court  of  1887,  the  appel- 
lants moved  to  set  the  judgment  against  them  aside,  because 
of  excusable  neglect,  and  irregularity  affecting  the  judgment. 
The  Court,  after  reciting  the  facts,  denied  the  motions,  as 
follows: 

"  It  is  therefore  adjudged  by  the  Court,  that  the  motion  to 
set  aside  the  judgment' for  excusable  neglect,  and  to  allow 
the  said  defendants  to  plead  and  answer,  and  to  set  aside  the 
judgment  for  excusable  neglect  and  surprise,  be,  and  the 
same  is,  denied. 

"  It  is  further  adjudged,  that  the  motion  to  set  aside  the 
judgment  for  irregularity,  be  allowed,  to  the  extent  that  an 
issue  be  submitted  to  the  jury  to  pass  upon  the  said  inter- 
pleader of  Griffith  and  Higgins,  who  claim  the  said  property 
agreeably  to  sees.  331  and  375  of  The   Code. 

'*  And  it  is  further  adjudged,  that  the  motion  of  the  defen- 
dant G.  D.  Ray,  to  interplead  and  set  up  title,  and  claim  the 
property  attached,  as  aforesaid,  in  Exhibit  "  C,"  as  his  own, 
be  denied,  on  the  ground  that  he  has  heretofore  signed  the 
forthcoming  bond  of  Higgins  and  Griffith,  and  signed  and 
filed  an  affidavit  in  the  cause  setting  up  title  thereto  in  Hig- 
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gins  and  Griffith.     His  motion  is  also  refused,  as  a  matter  of 
discretion,  after  so  long  a  delay  to  apply." 

Afterwards,  at  the  February  Term,  1888,  of  the  Court, 
the  case  was  tried.  The  following  is  a  copy  of  the  material 
facts  of  the  case  settled  on  appeal : 

The  plaintiffs'  action  was  instituted  June,  1885,  and  war- 
rants of  arrest  and  attachment  sued  out,  and  by  successive 
steps,  judgments  for  the  debt  sued  on,  and  on  the  bail  and 
attachment  bonds,  rendered. 

After  the  writ  of  attachment  against  the  defendant  Robe- 
son^s  property  was  levied,  the  interpleaders,  Joseph  Higgins 
and  W.  E.  Griffith,  filed  an  interpleader  in  the  cause,  claim- 
ing the  attached  property  as  their  own. 

At  November  Term,  1887,  of  this  Court,  Judge  Clark  modi- 
fied the  judgment  against  the  attachment  bond,  which  had 
been  obtained  at  the  August  Term,  1887,  of  this  Court,  as 
follows,  to-wit :  "To  the  extent  that  an  issue  be  submitted  to 
the  jury  to  pass  upon  the  said  interpleader  of  Griffith  and 
Higgins,  who  claim  the  said  property,  agreeably  to  §§  331 
and  375  of  The  Code," 

From  this  judgment,  and  from  the  other  judgments  in  the 
cause  theretefore  rendered,  no  appeals  have  been  perfected 
by  any  of  the  defendants  or  the  interpleaders. 

The  cause  coming  on  to  be  heard  at  this  term  solely  upon 
the  said  interpleader  of  the  said  Griffith  and  Higgins,  and 
upon  the  issue  directed  by  Judge  Clark,  as  above  stated,  the 
counsel  for  the  interpleaders  stated  that  they  only  wished  to 
raise  the  question,  whether  the  said  interpleaders  were  bona 
fde  purchasers  of  the  property  attached,  for  value  and  with- 
out notice  of  the  fraudulent  character  of  the  assignment; 
whereupon  the  Court  drew  and  submitted  the  following 
issue: 

**  Did  Higgins  and  Griffith  purchase  the  property  described 
in  the  complaint  (interplea)  for  a  valuable  consideration,  and 
without  notice  ?" 
100—14 
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To  this  issue  the  plaintiffs  objected.  The  interpleaders 
insisted  upon  the  issue  as  thus  framed. 

The  interpleaders  insisted  that,  upon  this  issue,  the  burden 
of  proof  was  upon  the  plaintiffs. 

The  Court  held  that  the  burden  was  upon  the  interplead- 
ers.   The  interpleaders  excepted. 

The  interpleaders  declined  to  introduce  any  testimony  to 
support  the  issue,  whereupon  the  Court  directed  the  jury  to 
answer  the  issue  in  the  negative. 

The  verdict  was  rendered  accordingly 

The  interpleaders  moved  for  a  new  trial.     Motion  denied. 

Judgment  was  then  rendered  for  the  plaintiffs.  Appeal 
by  the  interpleaders. 

Messrs,  J.  B.  Batclielor  and  John  DevereuXy  Jr,^  for  the 
plaintiffs. 

Mr,  C,  M,  Busbee^  for  the  interpleaders. 

Merrimon,  J.,  (after  stating  the  facts).  It  was  contended  on 
the  argument  before  us,  by  the  learned  counsel  for  the  appel- 
lants, that  they  have  the  right  in  this  appeal,  to  insist  that 
the  Court  below  erred  in  denying  their  motion  to  set  aside 
the  judgment  entered  against  them  at  the  August  Term  of 
that  Court  of  1887.  Clearly,  they  have  no  such  right.  No 
error  was  assigned  in  that  respect,  nor  was  there  any  appeal 
from  the  judgment,  which  was  final.  Indeed,  it  seems  that 
they  were  well  satisfied,  inasmuch  as  the  Court  somewhat  irreg- 
ularly allowed  an  issue  of  fact  to  be  submitted  to  a  jury  that 
afforded  them  fair  opportunity  to  prove  their  title,  if  they 
had  any,  to  the  goods  in  question.  The  appellees  objected 
to  the  issue,  the  appellants  insisted  upon  it,  their  counsel 
declaring  that  they  only  wished  to  raise  the  question  pre- 
sented by  it.  Notwithstanding  their  default,  in  the  course  of 
the  action  the  Court,  anxious  to  do  them  justice,  allowed 
them  the  largest  opportunity  to  establish  their  claim. 
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The  single  question  presented  for  our  decision  by  the  as- 
signment of  error  is:  On  whom  did  the  burden  of  proof  of 
the  issue  submitted  to  the  jury  rest?  We  cannot  hesitate  to 
decide  that  the  Court  below  held  properly  that  it  was  upon 
the  appellants. 

The  statute  {The  Code,  §  331,)  provides,  in  respect  to  war- 
rants of  attachment,  that  "  when  the  property  taken  by  the 
Sheriff  shall  be  claimed  by  any  person  other  than  the  plain- 
tiff or  the  defendant,  the  clnimant  may  interplead,  upon  his 
filing  an  aflSdavit  of  his  title  and  right  to  the  possession  of 
the  property,  stating  the  grounds  of  such  right  and  title," 
Ac.  Thus  the  person  interpleading  is  allowed  to  come  into 
the  action  in  the  course  of  it,  not  as  a  defendant  or  an  ordi- 
aiary  plaintiff,  but  as  an  aetor~in  a  sense,  a  third  party, 
allying,  not  simply  that  he  is  tho  owner  of  the  properly, 
bat  he  must  allege  "his  title  and  right  to  the  possession  of 
the  property,  stating  the  grounds  of  such  right  and  title." 
Wherefore  such  strictness  and  particularity  required  of  the 
person  interpleading?  Is  he  required  thus  to  allege  his  title 
and  right  of  possession  and  the  grounds  thereof  affirma- 
tively, simply  to  compel  the  plaintiff  in  the  action  to  dis- 
prove the  same  negatively  ?  Rather,  is  it  not  the  purpose  of 
the  statute  to  allow  him  to  come  into  the  action  in  its  course, 
allege  and  prove  his  title  and  right  of  possession  of  the 
pixjperty  upon  their  real  merits,  and  if  he  shall  succeed,  take 
it,  without  the  delay  and  expense  incident  to  a  separate  and 
independent  action  that,  otherwise,  he  might  be  forced  to 
bring?  This  seems,  to  us,  to  be  the  just  and  reasonable 
view,  and  the  one  that  harmonizes  with  well-settled  princi- 
ples of  law  applicable.  Claywdl  v.  McGinseyy  4  Dev.,  89; 
Churchill  V.  LeCy  77  N.  C,  341 ;  Hudson  v.  Wetherington,  79 
N.  C,  y, ;  Bailey's  Onus  Probandi  27 ;  1  Glf.  on  Ev.,  74 ; 
Abb.  Tr.  Ev.,  715. 

Moreover,  the  plaintiff,  by  his  action — the  warrant  of  at- 
tachment and  the  levy  of  the  same  on  the  property  as  that 
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of  the  defendant — has  acquired  some  right  to  the  property 
for  the  purposes  of  the  action,  that  a  party  interpleading 
should  ordinarily  be  required  to  overthrow,  by  proving  his 
better  title,  if  he  has  one.  In  such  case,  the  presumption  is, 
that  the  property  was  properly  levied  upon  as  that  of  the  de- 
fendant in  the  action;  the  warrant  commanded  the  SheriflF 
to  levy  upon  his  property,  and  not  that  of  another. 

The  counsel  of  the  appellants  laid  much  stress  on  the  fact, 
that  they  were  in  possesion  of  the  property  when  the  SheriflF 
levied  upon  it;  he  insisted  that  such  possession  was  evidence 
of  title.  If  this  be  granted,  the  burden  was  on  the  appellants 
to  prove  such  possession.  It  was  not  admitted,  as  alleged, 
but  if  it  had  been,  evidence  of  the  admission  should  have 
been  produced  by  the  appellants.  But  evidence  of  mere- 
possession  would  not  have  been  sufficient;  the  appellants 
were  bound  to  prove  their  title  and  right  of  possession  of 
the  property,  substantially  as  alleged  by  them  and,  as  re- 
quired by  the  statute.     Boon  v.  Chiles,  10  Pet.,  211. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 


WM.  REDMOND  and  F.  M.  SCOTT  v.  EDWARD  STEPP. 

Boundary — Natural  Objects — Course  and  Distance — Description 
m  Complaint — New  Trial — Motion  in  Arrest — Newly  Discov- 
ered Evidence, 

1.  When  the  question  is  one  of  boundary  of  a  tract  of  land  conveyed 
by  a  grant  or  deed,  the  Court  decides  what  are  the  boundaries, 
and  the  jury  ascertain  where  they  are.  If  besides  course  and 
distance,  natural  objects,  marked  trees  or  lines  of  adjacent  tractB 
are  called  for,  these  control  course  and  distance ;  but  if  they  can- 
not be  found,  the  course  and  distance  must  guide  in  fixing  the 
boundarya 
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1  The  two  last  calls  in  a  grant  being,  ''thence  South  106  chains  to  a 
stake  in  the  South  Carolina  boundary  line;  thence  with  said  line 
East  to  the  beginning/'  and  it  being  conceded  that  such  boundary 
line  was  south  of  the  State  line  as  now  fixed,  it  was  for  the  jury 
to  fix  that  line  as  recognized  at  the  date  the  grant  was  issued,  and 
according  to  its  intent,  as  appearing  by  reference  to  natural  ob~ 
jects.  &c. ,  as  then  existing,  rather  than  from  course  and  distance, 
in  case  of  conflict  between  them.  But  if  that  line  could  not  be 
80  ascertained,  it  was  proper  to  follow  course  and  distance,  and 
the  last  corner  thus  being  fixed,  run  direct  to  the  beginning  corner. 

Z,  limd  sued  for  being  described  in  the  complaint  as  Patent  250,  and 
the  grant  having  been  introduced  and  a  witness  allowed  to  testify 
as  to  the  identity  of  the  land,  without  objection,  the  vagueness  of 
the  description  was  no  ground  for  new  trial,  after  a  verdict,  nor 
for  a  motion  in  arrest  of  judgment.  If  the  objection  had  been 
made  in  due  time,  it  could  have  been  met  by  an  amendment  of 
the  complaint.  • 

4  It  is  in  the  discretion  of  the  Court  below  to  refuse,  or  to  grant  a  new 
trial,  because  the  verdict  was  against  the  evidence,  as  when  it  was 
against  the  tceight  of  the  evidence,  and  no  appeal  lies  from  its  ex- 
ercise. 

_  • 

5.  When  new  evidence  is  discovered  during  the  term,  a  motion  for  a 
new  trial  on  account  of  it  must  be  made  to  the  Court  which  tried 
the  case,  and  if  denied,  it  will  not  be  heard  in  the  Supreme  Court. 

Civil  action,  for  recover}'  of  land,  tried  before  Graves, 
/,  at  Spring  Term,  1886,  of  the  Superior  Court  of  Hen- 
derson. 

The  facts  appear  in  the  opinion,  in  which  the  plat,  on 
page  214,  is  referred  to. 

No  counsel  for  the  plaintiffs. 

Mr,  T.  R  Davidson  and  Mr.  S,  V.  Pickens  (by  brief),  for  the 
defendants. 

Smith,  C.  J.  The  object  of  the  action,  begun  in  Marchy 
1882,  is  to  establish  title  to  and  recover  possession  of  a  tract  of 
land  described  in  the  complaint  as  "  known  as  patent  or  grant 
No.  250,"  containing  36,49-t  acres  (except  certain   tracts 
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within  the  designated  boundaries  before  granted  to  others)) 
iasaed  on  November  26th,  1 796,  to  one  Tench  Coxe. 

From  him,  it  is  not  disputed,  an  unbroken  line  of  convey- 
ances has  transmitted  title  to  the  plaintiffs. 

The  controversy  between  the  opposing  parties  is  one  of 
boundary,  and  whether  it  includes  a  tract  afterwards  granted 
as  No.  3732,  of  which  the  defendant  was  in  the  occupation, 
claiming  it  as  his  own. 

The  lines  enclosing  the  large  area  in  the  grant  to  Coxe 
are  very  numerous,  calling  at  times  for  natural  objects,  and 
again  pursuing  course  and  distance  only,  without  other 
guides  to  their  location,  yet  the  beginning  point  is  fixed  at 
a  conceded  place,  described  as  "  beginning  at  a  large  poplar, 
marked,  on  the  north  side,  R.  H.,  on  the  west  side  and  on 
the  east  side,  R.,  standing  on  the  South  Carolina  boundary, 
on  a  rich  level,  on  the  top  of  a  high  ridge,  near  a  gap  on 
said  ridge,  on  the  east  side  of  said  gap,  below  Williams'  Mill, 
and  runs  north  32  chains  to  Pacolet  crossing,"  Ac. 

The  last  call  but  one  is  "  thence  south  106  chains  to  a 
stake  in  the  South  Carolina  boundary  line,"  and  the  last, 
"  thence,  with  said  line,  east  to  the  beginning."  The  ex- 
cepted tracts  are  numerous,  and,  in  the  aggregate,  contain 
about  3,000  acres. 

The  controversy  was  about  the  location  of  the  State  boun- 
dary, as  along  it  runs  the  line  last  called  for  in  the  grant  to 
Coxe,  and  it  is  therein  represented  as  running  a  due  west 
course  from  the  terminal  point  next  preceding  the  last,  an 
undefined  distance  along  the  State  boundary  to  the  initial 
point,  or  reversing  the  course,  due  east  from  the  initial  point 
to  the  next  corner.  If,  therefore,  the  initial  point  is,  as  seems 
to  be  conceded,  at  the  place  on  the  diagram  marked  No.  1, 
Pop,,  the  actual  line  dividing  the  territory  of  the  two  States, 
if  ascertained,  as  it  existed  in  1796,  when  the  grant  issued, 
must  be  followed,  and  is  the  southern  boundary  of  the  land 
conveyed ;  and  if  it  cannot  be  ascertained,  the  line  must  be 
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run  a  course  east  and  west;  and  this  is  coincident  with,  and 
determines,  in  the  absence  of  other  evidence  showing  a  dif- 
ferent location,  the  position  of  the  said  dividing  State  boun- 
dary. 

The  plaintiflfs'  contention  is,  that  as  the  runnings  around 
the  tract  bring  you  to  the  terminus  of  the  dark  line  at  D.,  the 
last  line  must  run  therein  direct  to  the  beginning,  and  that 
this  is  the  South  Carolina  line. 

The  defendant  insists  upon  stopping  the  line  next  to  the 
last,  at  its  intersection  with  the  red  line,  and  thence  direct 
to  the  beginning.  Neither  of  these  runs  a  course  directly 
west,  the  red  line  as  represented  in  the  survey,  north  86J 
west,  and  the  black  line  in  a  reversed  direction  north  88|  east, 
80  that  each  diverges  from  a  west  course,  but  the  plaintiffs 
in  a  less  degree  than  the  other. 

At  the  close  of  the  evidence,  the  defendant  submitted  a 
proposed  written  instruction  to  be  given  to  the  jury,  and  it 
was  so  given,  in  these  words:  (1.)  "  In  doubtful  questions  of 
location  as  to  lines,  the  intent  of  the  contracting  parties 
at  the  time  controls  everything  but  calls  for  a  natural  boun- 
dary, and  that  the  original  plat  or  diagram  made  at  the 
time,  and  accompanying  the  grant,  is  evidence  of  such  intent- 

(2.)  If  the  first  and  last  corners  called  for  in  the  plaintiffs' 
grant  are  in  the  South  Carolina  boundary  line,  and  the  last 
call  from  one  of  these  points  to  the  other,  with  the  said 
South  Carolina  boundary  line,  the  burden  is  on  the  plaintiff 
to  locate  said  line,  so  as  to  include  the  possession  of  the  de- 
fendant, and  on  failing  to  satisfy  the  jury  of  such,  the  plain- 
tiffs cannot  recover." 

This  instruction  was  not  given,  and  to  the  refusal  of  the 
Court  so  to  charge,  the  defendant  enters  his  first  exception. 

Instead  thereof,  upon  this  point,  the  jury  were  told,  in 
substance — for  we  do  not  undertake  to  set  out  the  charge, 
which  was  very  full  and  extended  in  words,  but  so  much  of 
it  as  will  illustrate  the  exceptions — that  the  plaintiffs  must 
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locate  the  land  conveyed  in  the  grant  to  Coxe,  and  show  that 
the  defendant  is  in  possession  of  some  portion  of  it,  or  they 
fail  in  their  action.  In  determining  the  position  of  the  sur- 
roanding  lines,  for  the  subsequent  deeds,  it  is  not  denied, 
embrace  the  land  in  the  patent,  the  rule  of  law  is,  that  the 
Court  adjudges  what  are  the  boundaries  of  a  conveyed  tract 
of  land,  and  the  jury  ascertain  where  they  are.  If  only 
course  and  distance  are  given,  and  the  beginning  is  found, 
the  line  will  run  bv  course  and  distance.  But  when,  in  addi- 
tion  to  course  and  distance,  natural  objects,  marked  trees  or 
lines  of  other  tracts  are  called  for,  these,  when  shown,  will 
control  course  and  distance,  and  must  be  reached  by  a  fur- 
ther extension,  or  shortening  of  the  line,  so  as  to  reach  such 
objects,  trees,  or  adjoining  tracts.  If  none  such  can  be  found, 
then  the  course  and  distance  must  be  the  guide  in  fixing  the 
boundary.  It  is  conceded  that  the  dividing  State  boundary, 
83  now  established,  is  south  of  the  black  line  claimed  by 
plaintiffs,  but  the  defendant  insists,  as  it  existed  at  the  time 
of  the  grant,  it  was  further  north,  at  the  red  line.  Our  in- 
quiry is,  what  lands  were  covered  by  the  grant  when  it  was 
made.  If,  guided  by  the  instructions  given,  the  jury  shall 
ascertain  the  recognized  line  between  the  States,  at  the  pe- 
riod of  its  issue,  and  that  it  was  the  intent  of  the  parties  to 
run  to  and  stop  at  that  line,  then  such  must  be  the  effect, 
but  this  intent  must  be  ascertained  from  the  provisions  of 
the  instrument,  and  the  places  of  the  natural  objects,  marked 
trees,  or  adjoining  tracts,  as  they  then  existed.  If  there  was 
then  a  line,  known  as  "  the  South  Carolina  line,"  by  which 
it  is  designated  in  the  grant,  that  line,  when  located,  will 
prevail  over  course  and  distance,  in  case  of  conflict  between 
them.  But  if  the  jury  are  not  satisfied  upon  this  point  from 
the  evidence,  course  and  distance  must  be  followed,  and 
when  the  last  corner  is  reached,  the  line  must  run  direct  to- 
the  beginning. 
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To  this  responsive  instruction,  in  place  of  that  asked  and 
refused,  the  defendant's  second  exception  is  entered. 

After  verdict,  the  defendant  moved  for  a  new  trial,  for  the 
reason  that  the  Court  permitted  evidence  to  identify  the 
land  described  in  the  complaint,  as  Patent  No.  250,  by  hear- 
say, or  reputation,  because  of  the  vagueness  of  the  descrip- 
tive reference. 

The  motion  was  refused,  the  grant  having  been  intro- 
■duced,  and  the  witness,  Watkins,  allowed  to  testify  to  the 
identity  without  objection. 

This  is  the  defendant's  third  exception. 

The  defendant  also  asked,  that  the  verdict  be  set  aside: 
1st.  Because  it  was  against  the  evidence  under  the  instruc- 
tions of  the  Court.  2d.  For  error  in  refusing  an  instruction, 
and  in  that  given.  3d.  For  newly  discovered  evidence,  which, 
if  heard,  would  change  the  result  of  the  finding  by  the  jury. 

This  application  being  also  denied,  the  defendant  moved 
in  arrest  of  judgment,  because  of  the  vague  and  indefinite 
<lesignation  of  the  land  in  the  complaint. 

This  motion  was  also  refused,  and  from  the  judgment 
rendered  upon  the  verdict,  the  defendant  appealed. 

1.  The  charge  which  separates  the  functions  of  the  Court 
from  those  of  the  jury  in  passing  upon  questions  of  boun- 
dary, has  the  clear  sanction  of  past  adjudications,  and  is, 
upon  reason,  well  settled.  Tatem  v.  Paine,  4  Hawks,  64 ; 
Burnett  v.  Thompson,  13  Ired.,  379;  MarahaU  v.  fisher,  1 
Jones,  111;  SpruiU  v.  Davenport,  lb.,  203;  Clark v.  Wagoner, 
70  N.  C,  706 ;  Dickson  v.  WOson,  82  N.  C,  487. 

The  instruction  has  equally  the  support  of  past  rulings  as 
to  the  runnings  when  the  calls  are  by  course  and  distance, 
and  also  refer  to  natural  objects  or  well-known  lines  of  ad- 
jacent tracts,  and  the  predominance  of  the  latter,  when  they 
cannot  be  reconciled.  Dickson  v.  WUson,  supra;  Miller  v. 
Bryan,  86  N.  C,  167 ;  Jones  v.  Bunker,  83  N.  C,  324;  Strick- 
land  V.  Drauglian,  88  N.  C,  315 ;  and  among  the  older  cases, 
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Cherry  v.  5&ufo,  3  Murph.,  82 ;  Haughton  v.  Raacoey  3  Hawks, 
21 ;  Hurley  v.  Morgan j  1  D.  &  B.,  425 ;  Brooks  v.  5n/^,  4  Dev., 
481 ;  Stode  v.  Neal,  2  D.  &  B.,  61 ;  Becton  v.  C%€»ni^,  4  D.  & 
6.,  335. 

The  charge  covers  so  much  of  the  second  instruction  as 
the  defendant  could  properly  ask,  and  there  is  no  error  to  be 
fonnd  therein. 

3d  Ex.  The  objection,  firat  made  after  verdict,  to  the  in- 
definite terms  in  which  the  complaint  describes  tlie  lands  tres- 
passed upon,  is  sufficiently  answered  in  the  fact  that  the  grant 
or  patent,  referred  to  by  its  number,  was  produced  in  aid  of 
the  reference,  and  testimony  given  as  to  its  location  and 
lines,  without  opposition,  to  the  jury.  Thus  the  patent  is 
incorporated  in  the  complaint,  and  the  trial  proceeds  as  if 
the  complaint  specially  and  in  detail  set  out  the  lines.  There 
was  no  surprise,  and  the  defendant  was  in  no  way  damaged 
in  his  defence.  If  the  objection  had  any  force,  it  would  be 
a  case  for  amendment  under  sections  269  and  270  of  The 
Code. 

The  other  grounds  for  setting  aside  the  verdict  are  also 
untenable. 

(a)  The  objection  that  the  verdict  is  against  the  evidence, 
is  matter  belonging  to  the  discretion  of  the  Judge,  and  is 
not  within  our  appellate  jurisdiction,  whether  exercised  dis- 
creetly or  not. 

When  it  is  alleged  to  be  against  the  evidence,  as  against 
the  weight  of  the  evidence,  the  new  trial,  for  this  cause,  can 
only  be  granted  in  the  Court  below.  Alley  v.  Hampton,  2 
Dev.,  11.  See  also  in  this  connection,  in  reference  to  the 
effect,  as  evidence  of  boundary  of  the  plat  annexed  to  a 
giant,  Pres,  and  Dir,  Lit.  Fund  v.  Clark,  9  Ired.,  58. 

\l>)  The  application  based  upon  newly  discovered  evidence 
most  be  disposed  of  in  a  similar  manner. 

Wheije  the  new  evidence  is  discovered  during  the  temn,  it 
mnst  be  made,  as  in  this  case  it  has  been  made,  to  the  Court 
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that  tried  the  cause,  the  decision,  whether  granting  or  refus- 
ing the  new  trial ;  is  conclusive  of  the  result.  It  is  neces- 
sary to  refer  to  but  a  single  case  where  the  subject  is  dis- 
cussed, and  the  rule  declared.  Carson  v.  DellingeTy  90  N.  C, 
226,  affirmed  in  Munden  v.  Caseyt  93  N.  C,  97. 

The  rule  which  demands  a  quantum  of  evidence  not  pos- 
sessed at  the  trial,  as  a  condition  for  vacating  the  verdict, 
according  to  the  established  practice,  is  one  acted  on  by  the 
Court  in  which  the  cause  is  tried,  and  involves  no  assigna- 
ble error  which  this  Court  can  correct,  for  this  Court  acts 
upon  the  law  arising  upon  facta  found  not  upon  evidence  of 
the  facts,  and  however  strong  the  proposed  proof  may  be, 
we  cannot  overrule  the  action  of  the  trying  Court  and  re- 
verse what  the  Court  does  or  refuses,  however  positive  the  e??£- 
dence  may  be. 

There  is  no  principle  of  law  involved  in  his  ruling,  and 
our  jurisdiction  is  only  to  correct,  when  properly  presented, 
erroneous  rulings  in  law. 

The  motion  in  arrest  of  judgment  is  disposed  of  in  what 
has  been  already  said. 

There  is  no  error,  and  the  judgment  is  affirmed. 

No  error.  Affirmed. 


ALLISON  PERKINS  and  others  v.  JESSE  J.  PRESNELL  and 

another. 

Power  of  Sale  in  a  Will — Statute  of  Frauds,  §  1554,  The  Code. 

1.  When,  by  the  terms  of  a  wiU,  power  is  given  to  an  executor  to  sell 
certain  lands,  the  lands  descend  to  the  heirs  of  the  devisor  until 
divested  by  an  effectual  exercise  of  the  power. 
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1  Where  an  executor,  having  power  conferred  upon  him  by  the  will  to 
sell  certain  land,  exposes  the  land  to  public  sale,  announcing  at 
the  time  that  no  deed  or  contract  for  title  would  be  given  until 
the  price  was  paid,  and  the  land  was  bid  off  by  a  purchaser,  who 
gave  his  bond  for  the  price,  but  received  no  written  acknowledg- 
ment of  his  purchase  from  the  executor  ;  Held,  that  the  sale  was 
a  nuUity  under  the  statute  of  frauds,  and  the  heirs  of  the  devisor 
could  recover  the  possession  from  the  purchaser  or  those  claiming 
under  him. 

Civil  action — ejectment — tried   before  MacRae,  J.,  at 
Spring  Term,  1887,  of  Burke  Superior  Court. 
Judgment  for  plaintiffs.     Defendants  appealed. 
The  facts  are  stated  in  the  opinion. 

Mr.  C.  H,  Armfiddf  for  the  plaintiffs. 
Mr.  C.  M.  Bvsbeey  for  the  defendants. 

Smith,  C.  J.  The  action  is  prosecuted  by  the  plaintiffs  to 
recover  possession  of  the  rectangular  tract  of  land  described 
in  the  complaint,  and  withheld  by  the  defendants,  the  title 
to  which  is  brought  into  controversy  in  the  pleadings,  and 
the  only  issues  submitted  to  the  jury  were : 

1.  Are  the  plaintifiPs  the  owners  and  entitled  to  the  land 
mentioned  in  the  complaint?  The  response  being  in  the 
affirmative. 

2.  What  damages,  if  any,  have  the  plaintiffs  sustained  ? 
The  answer  returned :  One  penny. 

On  the  trial  the  plaintiffs  produced  in  evidence  a  grant 
for  100  acres,  issued  in  1803,  to  Benjamin  White ;  a  deed  for 
the  same  land,  made  in  1812,  by  the  grantee  to  Alexander 
Perkins,  under  whom  the  plaintiffs  claim ;  and  then  proved, 
by  a  witness,  these  facts :  The  said  Alexander  Perkins  died 
a  few  years  before  the  late  civil  war,  having  had  three  chil- 
dren, Theodore,  Thaddeus  and  Clarissa.  The  two  sons  died 
in  the  life-time  of  their  father,  the  said  Theodore  leaving  one 
daughter,  Clara,  who  married  and  died,  as  did  her  husband, 
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without  issue.  Thaddeus,  the  next  son,  left  four  children, 
who,  except  a  daughter,  are  plaintiffs  in  the  action.  This 
daughter,  Clara,  married  Horton,  and  upon  his  death,  mar- 
ried the  defendant  Jesse  J.  Presnell,  and  then  died  herself, 
leaving  no  issue.  In  answer  to  this  prima  facie  showing  of 
title,  the  defendants  introduced  the  will  of  the  deceased  an- 
cestor, Alexander  Perkins,  admitted  to  probate  in  1857, 
wherein  Tod  R.  Caldwell  is  nominated  executor;  so  much 
of  which  as  bears  on  the  matter  in  issue,  is  contained  in  the 
second  clause  or  item,  and  is  as  follows: 

"  My  will  and  desire  is,  that  all  my  debts  be  paid  by  my 
executor  as  soon  us  funds  may  come  into  his  hands  sufficient 
to  pay  the  same,  and  for  this  purpose  he  is  to  sell  the  follow- 
ing negro  slaves,"  &c.,  (designating  them  by  rlame,  an-l  fol- 
lowed by  the  enumeration  of  other  property,  personal  aud 
real,)  adding,  "also  one  other  tract  of  land,  containing  about 
one  hundred  acres,  lying  on  the  head  branch  of  Camp  Creek, 
j)urchased  by  me  from  Benjamin  White,  and  I  desire  my 
executor  to  apply  the  proceeds  of  the  sale  of  the  foregoing 
property  and  lands  to  the  payment  of  my  debts  and  expenses 
of  executing  this  will ;  and  if,  after  paying  the  same,  there 
remains  a  surplus  in  his  hands,  it  shall  be  disposed  of  as 
hereinafter  directed." 

The  defendants  exhibited  a  deed  executed  in  1863  by  Isbell 
and  other  heirs  at  law  of  Ilorton,  but  if  they  were  the  chil- 
dren of  his  wife  Clarissa,  the  fact  does  not  appear,  convej'- 
ing  the  land  in  dispute  to  the  defendant  Presnell. 

The  following  paper  writing  was  filed  as  ^*  facts  admitted :" 

"  It  is  admitted  that  "there  was  a  sale  of  said  land  at  auc- 
tion, but  that  it  was  announced  by  the  executor  at  the  sale 
that  no  bond  would  be  given  nor  deed  made  till  purchase 
money  was  paid  for  said  land  ;  that  Horton  bid  off  the  land 
and  gave  his  note,  which  note  is  now  in  the  hands  of  the  ad- 
ministrator d.  b.  n.  c.  t.  a.  of  said  testator,  who  is  a  party  plain- 
tiff to  this  action,  though  not  in  that  capacity.     It  is  admit- 
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ted  that  all  of  the  plaintiffs  were  of  full  age  before  the  com- 
mencement of  this  action ;  that  no  deed  for  the  land  has  ever 
been  made  by  executor  or  administrator  de  bonis  «(wi,  nor 
has  the  purchase  money  ever  been  paid  to  them,  or  either  of 
them. 

It  was  admitted  that  the  plaintiffs  were  heirs  at  law  of 
Alexander  Perkins. 

The  presiding  Judge  understood  that  it  was  admitted  that 
the  debts  of  the  Perkins  estate  had  all  been  settled ;  that  it 
was  not  necessary  to  sell  this  land  to  pay  debts. 

The  contention  of  defendant  Presnell  was,  that  by  the  will 
of  Alexander  Perkins  the  title  to  the  land  in  dispute  passed 
out  of  the  heirs  at  law  of  Alexander  Perkins,  or  had  never 
vested  in  them,  and  that  they  could  not  recover  as  his  heirs ; 
and  further,  that  defendant  Presnell  had  title  by  adverse 
possession  of  over  20  years. 

The  presiding  Judge  being  of  opinion  that  the  plaintiffs 
bad  shown  title  to  the  land  in  controversy  in  themselves  as 
beirs  of  Alexander  Perkins,  and  that  there  was  no  evidence 
of  continuous  adverse  possession  of  said  land  in  defendant 
for  20  years,  nor  of  such  possession  under  color  of  title  for  7 
years,  instructed  the  jury,  that  plaintiflFs  having  shown  title 
in  themselves,  were  in  law  entitled  to  recover  possession  of 
the  land. 

The  jury  found  the  issues  in  favor  of  the  plaintiffs. 

Judgment  was  rendered  for  plaintiffs.  Defendants  ap- 
pealed  to  the  Supreme  Court. 

The  defendants'  claim  of  title,  acquired  by  possession, 
having  been  abandoned,  it  becomes  unnecessary  to  consider 
the  voluminous  testimony  reported  in  the  case  sent  up  upon 
that  part  of  the  defence,  and  we  shall  confine  what  we  have 
to  say  to  the  other  defence. 

The  defendants'  contention  in  the  record  is,  that  the  legal 
estate  of  the  deceased  was  not  at  his  death  transmitted  to 
the  heirs  at  law ;  or,  if  it  was,  it  was  as  an  equitable  estate. 
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equally  a  bar  to  the  recovery  of  possession  as  would  be  a 
legal  estate  divested,  and  by  the  executor's  sale  passed  to 
Horton,and  by  his  heirs  conveyed  to  the  defendant  PresnelL 

Assuming  the  attempted  sale  to  be  a  nullity  under  the 
Statute  of  Frauds,  the  title  to  the  land  in  controversy,  unless 
embraced  in  a  clause  in  the  12th  section  of  the  will,  de- 
scended to  the  heirs  at  law;  and  if  included  in  the  words, 
disposing  of  "all  the  balance  of  the  lands  lying  in  Burke 
and  Caldwell  counties,  not  heretofore  disposed  of  in  the 
preceding  clauses  of  this  will,"  therein  found,  the  estate  in 
the  tract  is  devised  to  the  executor  in  trust  for  the  use  of  his 
four  grandchildren,  Allison,  John,  Thomas  and  Thaddeus, 
who  are  the  plaintiffs.  The  solution  of  this  inquiry  is  not 
necessary  to  a  decision  of  the  case  on  appeal.  If  the  execu- 
tor is  invested  merely  with  a  power  of  sale  and  the  particu- 
lar land,  as  specifically  mentioned  in  the  second  clause,  is 
not  embraced  in  the  term  "  balance,"  or,  more  properly  speak- 
ing, the  residue  of  lands  in  the  counties  specified,  nor  else- 
where devised,  the  legal  estate  would  descend  to  and  remain 
in  the  heirs  at  law,  until  divested  by  an  effectual  exercise  of 
the  power  conferred  upon  the  executor.  This  is  ruled  in 
Ferebee  v.  Proctor y  2  D.  &  B.,  489 ;  McLeran  v.  McKeilmn^  7 
Ired.  Eq.,  70 ;  Beam  v.  Jennings,  89  N.  C,  451 ;  and  in  Munds 
V.  Cassidey,  98  N.  C,  558. 

If  it  be  a  part  of  the  residue,  the  equitable  estate  vested 
at  once  in  the  grandson's  devisees,  and  the  legal  estate  also 
upon  the  arrival  of  Thaddeus  at  full  age,  before  which, 
only  the  legal  title  was  to  reside  in  the  executor. 

These  diflBculties  being  out  of  the  way,  the  inquiry  is, 
(and  such  was  the  contention  for  the  appellants,)  did  the 
parol  sale,  even  though  the  note  of  the  purchaser,  Hortou, 
was  taken  for  the  price,  pass  any  estate  of  any  kind  to  ob- 
struct the  recovery  of  possession  ?  And  especially  when  the 
purpose  of  the  sale  is  to  pay  debts  and  charges  of  administra- 
tion, and  the  debts  had  all  been  settled,  and  there  was  no 
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necessity  for  making  the  sale?  It  is  too  plain,  for  argument, 
that  the  legal  estate  could  only  be  conveyed  by  a  deed  in 
proper  form,  executed  and  registered ;  and  it  is  not  less  so, 
that  no  equitable  estate  can  be  created  under  a  contract  not 
capable  of  being  enforced  in  equity  against  the  vendor. 
There  must  be  a  valid  obligation  entered  into,  and  to  this  it 
is  indispensable  that  it  should  be  in  writing,  "  and  signed 
by  the  party  to  be  charged  therewith,  or  by  some  othet*  per- 
son by  him  thereto  lawfully  authorized."  Tlte  CodCy  §  1554. 
It  is  no  answer  to  say  that  a  party  may  assent  to  perform  the 
contract;  he  must  so  bind  himself ,  that  he  can  be  made, 
against  his  will,  to  perform  it,  or  become  answerable  in  dam- 
ages if  he  refuses.  As  the  sale  is  repudiated,  the  note  for 
the  purchase  money  should  be  surrendered. 

There  is  no  error,  and  the  judgment  must  be,  and  is  af- 
firmed. ^ 

No  error.  Affirmed. 


W.  B.  ALLEN  V.  ROBERT  STRICKLAND. 

Notices;  form  and  service  of — Personal  Property  Exemptions; 
allotment  of— The  Code,  §§  519,  597,  22%— Alias  Process, 


L  Notices  of  dissatisfaction  with  allotment  of  personal  property  exemp- 
tion, under  §  519  of  T'he  Code,  cannot  be  served  by  mail  or  given 
orally. 

%.  Wlien  a  statute  requires  notice  to  be  given,  the  notice  must  be  in 
writing,  addressed  to  the  proper  person,  contain  an  intelligent  and 
sufficiently  expressed  statement  of  the  matter  to  be  communica- 
ted, signed  by  the  party  giving  it  or  his  attorney,  served  in  such 
way  that  the  Court  can  see  that  it  has  been  served,  and  the  origi- 
nal, or  a  copy,  properly  authenticated,  returned  into  Court. 

S.  g507  of  The  Code  is  of  general  application  as  to  notices  in  judicial 
proceedings,  and  its  requirements  are  essential  to  a  valid  notice. 
100—15 
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4.  The  proof  of  the  service  of  a  notice  must  be  such  as  is  required  by 

§  228  of  The  Code, 

5.  A  notice  must  be  given  as  the  law  directs  or  allows,  otherwise  the 

party  notified  is  not  bound  by  it. 

'6.  Since  The  Code  there  is  no  statute  allowing  judicial  notices  to  be 
served  by  mail,  and  in  the  absence  of  a  statute  such  a  service  is 
void. 

7.  Senile :  If  a  notice  is  duly  placed  in  the  hands  of  a  proper  officer, 
and  he  fails  to  serve  it  in  time,  an  alias  may  be  ordered.  But  a 
notice  served  by  the  party  in  a  manner  not  recognized  by  law,  is 
in  law  no  notice j  and  therefore  no  alias  can  be  ordered. 


Civil  action,  tried  before  Merrimon,  J.,  at  April  Term, 
1887,  of  Franklin  Superior  Court. 

Judgment  dismissing  the  action.     Defendant  appealed. 

The  following  is  a  copy  of  the  material  parts  of  the  case 
stated  on  appeal : 

W.  B.  Allen  obtained  judgment  on  November  2d,  1886, 
before  a  Justice  of  the  Peace,  against  Robert  Strickland,  and 
procured  execution  to  issue  thereon  to  F.  C.  Holden,  the 
constable.  Strickland  claimed  his  personal  property  exenip- 
tion.  The  constable  summoned  as  appraisers  and  assessors, 
John  Knight,  Nathan  May  and  C.  C.  Jeffreys,  who,  on  the 
third  of  November,  1886,  appraised  and  allotted  to  the  de- 
fendant certain  articles  of  personal  property  as  his  exemp- 
tion. They  made  return  of  their  proceeding  to  the  Jus- 
tice's Court,  and  the  constable  levied  on  the  excess  of  per- 
sonal property. 

On  the  10th  of  November,  1886,  the  defendant,  being  dis- 
satisfied with  the  valuation  and  allotment  of  the  apprasers, 
filed  with  the  Clerk  of  the  Superior  Court  a  transcript  of  the 
return  of  the  appraisers,  and  with  it  a  statement  in  writing 
of  his  objection  to  said  return ;  that  at  the  same  time,  the 
•  defendant,  by  his  attorney,  prepared  and  signed  a  written 
notice  for  the  plaintiff  in  the  execution  and  the  constable, 
of  the  defendant's  dissatisfaction  and  exception  to  the  valu- 
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ation  and  allotment  of  the  appraisers,  and  that  his  excep- 
tions would  be  filed,  with  a  transcript  of  the  return,  with  the 
Clerk  of  the  Superior  ('ourt. 

The  attorney  of  the  defendant,  on  the  same  day,  took  the 
said  written  notice  to  the  attorney  of  the  plaintiff  in  the  case 
of  \V.  B-  Allen  v.  Robert  Strickland,  and  told  him  what  the 
notice  was,  and  showed*  the  same  to  the  said  attorney,  but 
did  not  leave  it  with  him,  and  asked  him  if  he  would  accept 
service  thereof.  He  replied  that  he  preferred  that  notice 
should  be  sent  to  Mr.  Allen,  meaning  thereby  the  plaintiff. 

The  attorney  of  the  defendant,  then,  and  on  the  same  day, 
mailed  a  copy  of  said  notice  to  Allen,  and  a  copy  also  to 
Holdeu,  the  constable,  directed  to  their  post-office,  Youngs- 
ville,  on  the  Raleigh  &  Gaston  Railroad,  distant  from  Louis- 
burg  sixteen  miles,  and  between  which  two  places  there  is  a 
daily  mail.  Allen  received  the  notice  within  ten  days  after 
the  allotment  of  the  exemption;  but  Holden,- although  he 
resided  within  one  mile  of  the  post-office,  did  not  receive  his 
nntil  the  eleventh  day  after  the  allotment. 

The  Clerk  of  the  Superior  Court  placed  the  case  on  the 
Civil  Issue  Docket  for  the  next  term  of  Court,  which  com- 
menced on  the of  January  ;  that  at  said  term,  the  at- 
torneys for  the  plaintiff,  Allen,  entered  a  special  appearance, 
stating  that  they  did  so  for  the  purpose  of  moving  to  dis- 
miss, on  the  ground  that  notice  had  not  been  properly 
served. 

The  defendant  moved  for  alias  notices.  The  Court  being 
of  opinion  that  notice  had  not  been  served,  that  it  had  not 
the  power  to  allow  the  defendant's  motion  for  alias  notices, 
and,  resting  his  position  on  that  ground,  and  stating,  that 
if  it  were  in  his  discretion,  he  should  feel  it  his  duty  to 
allow  the  motion,  refused  the  motion  of  the  defendant,  and 
allowed  the  motion  of  the  plaintiff,  and  gave  judgment  dis- 
missing the  action. 

To  the  refusal  of  the  Court  to  allow  defendant's  motion, 
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and  in  allowing  plaintiff's  motion,  and  to  the  judgment  dis- 
missing the  action,  the  defendant  excepted  and  appealed. 

Messrs.  F.  D.  Spruill  and  K  Y.  QvUey^  for  the  plaintiff. 
Mr.  Charles  M.  Cooke,  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  fa6ts).  We  think  that  the 
appellant  failed  to  give  the  notice  to  the  appellee  and  the 
constable,  of  his  dissatisfaction  with  the  valuation  and  allot- 
ment of  the  appraisers  of  his  personal'  property  exemption, 
required  by  the  statute.     {The  Code,  §  519). 

Notice  in  judicial  proceedings  is  important.  In  many 
cases,  it  is  the  means  whereby  the  jurisdiction  of  the  Court 
attaches  to  the  party,  as  in  this  case,  and,  generally,  it  gives 
vitality  and  eflSciency  to  important  action  of  the  Court,  in 
the  course  of  the  action  or  proceeding.  It  is  not  to  be  treated 
lightly,  and  as  of  slight  moment.  When,  therefore,  ordi- 
narily, a  statute  requires  such  notice  to  be  given,  it  is  not 
meant  that  the  party  to  whom  it  is  to  be  given  shall  simply 
have  information  given  orally  or  in  writing,  but  it  must  be 
given  in  writing,  addressed  to  the  proper  person,  contain  the 
substance,  intelligently  and  sufficiently  expressed,  of  the  in- 
formation to  be  communicated,  signed  by  the  party  giving 
it,  by  himself  or  his  attorney,  and  served  in  such  way  as  that 
the  Court  can  see  and  learn  that  it  has  been  served,  and, 
moreover,  it,  or  a  copy  of  it,  must  be  returned  into  Court, 
properly  authenticated,  unless  it  shall  in  some  way  be  waived, 
as  by  the  appearance  of  the  party  to  be  affected  by  it. 

The  statute  (The  Code,  §  597),  which  is  of  general  applica- 
tion as  to  notice  in  judicial  proceedings,  provides  that,  "  No- 
tices shall  be  in  writing ;  notices  and  other  papers  may  be 
served  on  the  party  or  his  attorney  personally,  when  not 
otherwise  provided  in  this  chapter." 

The  chapter  then  provides,  that  service  may  be  made  by 
leaving  the  notice  in  the  cases  provided  for  at  the  offioe  of 
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the  attorney,  the  residence  of  the  person  to  be  notified,  by 
publication,  and  particularly  how  svhpijmas  may  be  served. 
Bat,  generally,  the  notice  must  be  served  personally,  and  the 
statute  (The  Code,  §  228)  provides,  that  "  Proof  of  service  of 
the  summons  or  notice  must  be : 

(1.)  By  the  certificate  of  the  Sheriff,  or  other  proper  oflBcer. 

(2.)  In  case  of  publication,  the  affidavit  of  the  printer, 
or  of  bis  foreman  or  principal  clerk,  showing  the  same. 

(3.)  The  written  admission  of  the  defendant." 

The  service  of  notice,  made  in  a  way  and  manner  recog- 
nized and  sanctioned  by  the  law,  is  an  essential  requisite  of 
it;  without  this,  it  is  ineflectual  for  the  purpose  intended,  and 
void.  Unless  it  is  given  as  the  law  directs  or  allows,  the 
party  to  whom  it  is  given  is  not  bound  to  recognize  or  act 
upon  it,  nor  indeed  is  it  notice.  It  is  the  legal  sanction  that 
gives  the  notice,  in  sufficient  form  and  substance,  life  and 
efficacy.     Wade  on  Notice,  §§  1293, 1295, 1335,  1342. 

Now,  neither  any  statutory  provision,  nor  any  settled  prac- 
tice in  this  State,  within  our  knowledge,  since  the  enactment 
of  The  Code,  warrants  the  service  of  notice  in  judicial 
proceedings  through  the  mails.  In  the  absence  of  statutory 
r^ulation,  such  method  would  be  impracticable.  Practi- 
cally, it  could  not  contemplate  a  return  of  the  notice,  or  a 
copy  of  it,  and  it  would  not  be  sufficient  proof  of  service  of 
it,  to  show,  by  affidavit,  that  it  was  mailed  at  a  particular 
time,  and  post-office,  to  the  address  of  the  party  to  be  charged 
by  it 

The  appellant  gave  no  notice  to  the  adverse  party  and  the 
officer,  within  ten  days,  as  required  by  the  statute.  An  cUiaa 
notice  was  not,  therefore,  in  order  or  allowable.  It  may  be, 
that  if  a  sufficient  notice  had  been  placed  in  the  hands  of  a 
proper  officer,  to  be  served  by  him  on  the  party  to  be  charged 
therewith,  and  he  had  returned  the  same  unexecuted,  that 
an  alias  notice  might  have  been  allowed,  and  thus  the  right 
of  the  party  giving  it  would  be  presumed ;  but  any  question 
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as  to  that,  is  not  now  before  us.  The  appellant  having  al- 
lowed the  time  within  which  he  might  have  given  notice  to 
lapse,  the  Court  had  no  authority  to  revive  and  give  effect 
to  his  lost  right.    Judgment  affirmed. 

No  error.  Affirmed. 


J.  C.  HORNER  V.  A.  H.  A.  WILLIAMS,  lessee   of  the   Oxford  and 

Henderson  Railroad. 

Contributory  Negligence — Stock-law 

1.  It  is  not  contributory  negligence  in  a  plaintiff  to  put  cattle  in  an  en- 

closure of  forty  acres  through  which  a  railroad  runs.  The  fact 
that  the '  *  stock-law ''  was  in  force  where  the  enclosure  was  situate, 
makes  no  difference. 

2.  Negligence  on  the  part  of  an  injured  party  will  not  bar  a  recovery  of 

damages  caused  by  the  negligence  of  another,  unless  ^the  negli- 
gence of  such  injured  party  be  the  direct  and  proximate  cause  of 
the  injury.     Farmer  v.  R.  i2.,  88  N.  C,  564,  approved. 

Civil  action,  originally  commenced  before  a  Justice  of 
the  Peace  for  the  County  of  Granville,  to  recover  the  value 
of  plaintiff's  cow,  killed  on  defendant's  road,  and  carried  by- 
appeal  to  the  Superior  Court,  and  tried  before  Sliepherd,  J.,  at 
Fall  Terra,  1887,  of  said  Court. 

It  was  admitted  that  the  plaintiff's  cow  was  killed  by  de- 
fendant's railroad  a  month  before  this  action  was  brought : 
that  the  value  of  the  cow  was  $50;  that  Granville  is  a  stock- 
law  county,  and  tliat  defendant's  railroad  is  duly  incorpo- 
rated. The  defendant  denied  the  negligent  killing  and  also 
alleged  contributory  negligence,  and  two  issues  were  sub- 
mitted : 

1st.  Did  defendant  kill  plaintiff's  cow  through  negligence? 
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2d.  Was  the  killing  caused  by  the  negligence  of  the  plain- 
tiff, contributory  thereto  ? 

The  first  issue  was  found  in  the  affirmative,  and  the  second 
in  the  negative. 

There  was  evidence,  independent  of  the  statutory  presump- 
tion, tending  to  show  negligence  on  the  pjirt  of  tlie  defendant, 
but  there  is  no  exception  or  question  before  us  bearing  upon 
the  first  issue,  and  it  is  only  necessary  lo  state  so  much  of 
the  case  as  is  material  to  the  question  involved  in  the  second 
issue,  that  is,  contributory  negligence. 

It  is  in  evidence,  that  the  plaintiff  ^s  cow,  with  other  cattle» 
was  in  an  enclosure,  containing  about  forty  acres,  used  for  a 
pasture,  lying  on  both  sides  of  the  railroad,  with  a  fence  ex- 
tending to  the  bed  of  the  road  on  each  side  of  the  same, 
and  with  cattle  guards  between  the  ends  of  the  fence  where 
the  same  came  to  the  railroad.  Ihat  three  fourths  of  the 
Iaii<l  was  on  the  left  side  of  the  road  going  from  Oxford  to 
Henderson,  "and  within  that  portion,  there  was  a  fish  pond 
near  said  railroad  track ;  and  there  was  also  a  branch  of  water 
within  and  running  through  the  same  portion  of  said  enclosed 
parcel  of  ground  or  pasture  and  near  to  and  panillel  with 
said  railroad  track;  that  the  cattle  pasturing  in  said  enclosed 
parcel  of  ground  or  pasture  were  turned  into  the  same  on 
that  side  which  lay  on  the  right  of  said  railroad  in  going 
from  Oxford  to  Henderson,  and  were  usually  turned  into 
the  same  about  7  o'clock,  a.  m.,  and  taken  out  a  little  before 
sundown,  and  that  the  schedule  time  for  defendant's  train 
to  leave  the  depot  was  9:15  a.  m.;  that  cattle,  running  in  said 
enclosed  parcel  of  ground  or  pasture,  could  not  pass  from  the 
portion  of  the  same  lying  on  either  side  of  said  railroad  to 
the  other,  without  crossing  said  railroad  track,  and  could  at 
any  and  all  times  freely  cross  said  railroad  track,  in  order 
to  pass  from  the  portion  of  saii  enclosed  parcel  of  ground  or 
pasture  lying  on  either  side  of  said  railroad,  to  the  other, 
there  being  no  fence  or  other  obstruction  to  prevent  them 
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from  doing  so ;  that  cattle  running  in  said  enclosed  parcel  of 
ground  or  pasture  had  no  access  to  water  except  at  said  fish 
pond  or  branch,  at  which,  when  running  in  said  pasture,  they 
were  accustomed  to  drink ;  that  on  the  morning  of  the  day 
when  plaintiff's  cow  was  killed  she  was  turned  into  said  en- 
closed parcel  of  ground  or  pasture,  along  with  other  cattle, 
at  or  about  7  o'clock  a.  m.,  and  was  running  loose  and  un- 
guarded with  said  other  cattle  therein ;  that  defendant's  reg- 
ular train  left  the  depot  at  Oxford  for  Henderson  the  same 
morning  at  the  usual  time,  according  to  schedule,  to-wit:  at 
or  about  9:15  o'clock  a.  m." 

It  was  also  in  evidence,  that  going -from  the  Oxford  depot 
towards  Henderson  there  was  a  heavy  descending  grade  to 
and  entirely  through  the  enclosed  parcel  of  land. 

The  defendant's  counsel  asked  no  special  instructions  of 
the  Court. 

Among  other  things,  the  Court  charged  the  jury,  on  the 
second  issue,  that  the  fact  that  plaintiff  had  fenced  in  forty 
acres  of  land,  through  which  the  railroad  ran,  as  a  pasture, 
and  kept  his  cattle  therein,  would  not  constitute  contributory 
negligence.     To  this  the  defendant's  counsel  excepted. 

There  was  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

Mr.  A.  W.  Graham^  for  the  plaintiff. 
Air,  C  if.  Biisbee,  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  It  is  insisted  by  the 
defendant  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence in  putting  his  cow  and  other  cattle  in  an  enclosure, 
such  as  is  described  in  the  evidence,  and  allowing  them  to 
run  loose  and  unguarded  therein,  with  nothing  to  prevent 
them  from  crossing  and  recrossing  the  railroad  track  at  will, 
and  that  the  Court  erred  in  the  instructions  given  to  the 
jury.    Granville  is  a  stock-law  county,  and  the  able  and 
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learned  counsel  for  the  defendant  insists  that  it  was  a  wrong- 
fill  act  on  the  part  of  the  plaintiff  to  permit  his  cattle  to  run 
at  large,  or,  what  is  alleged  to  be  worse,  "  pen  "  them  on  the 
railroad. 

We  do  not  concur  in  this  view,  but  think  that  there  was 
no  error  in  the  charge  of  his  Honor,  that  it  was  not  contribu- 
tory negligence  to  put  cattle  in  a  pasture  of  forty  acres  through 
which  the  railroad  ran.  The  fact  that  the  *'  stock-law  "  was  in 
force  could  make  no  difference,  even  if  the  fact  of  negligence 
on  the  part  of  the  defendant  rested  upon  no  positive  evi- 
dence, but  only  upon  the  statutory  presumption.  This  is 
settled  by  Roberts  v.  Railroad,  88  N.  C,  560,  cited  by  de- 
fendant. 

In  Farmer  v.  Railroad,  88  N.  C,  564,  in  considering  the 
question  of  contributory  negligence,  Ashe,  J.,  said :  "  If  the 
act  (of  the  plaintiflF)  is  directly  connected  so  as  to  be  concur- 
lent  with  that  of  the  defendant,  then  his  negligence  is  prox- 
imate, and  will  bar  his  recovery ;  but  where  the  negligent 
act  of  the  plaintiff  precedes  in  point  of  time  that  of  the  de- 
fendant, then  it  is  held  to  be  a  remote  cause  of  the  injury, 
and  will  not  bar  a  recovery  if  the  injury  could  have  been 
prevented  by  the  exercise  of  reasonable  care  and  prudence 
on  the  part  of  the  defendant."  So,  that  assuming  in  this 
case  that  it  would  be  negligence  to  turn  cattle  in  a  pasture  of 
forty  acres,  as  described  in  the  evidence,  even  then  it  would 
not  be  such  a  direct  and  proximate  cause  of  the  injury  as  to 
bar  the  plaintiff's  recovery,  if  caused  by  the  want  of  reason- 
able care  and  prudence  on  the  part  of  the  defendant.  But 
we  do  not  think  the  fact  of  turning  the  cattle  into  such  a 
pasture  was  per  9e  negligence,  and  we  content  ourselves  with 
a  reference  to  Farmer  v.  Railroad,  supra,  and  the  cases  there 
died. 

No  error.  Affirmed. 
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JOSHUA  CONWELL  v.  CHERRY   MANN  and  ALANSON  CAPE- 
HART. 

Ejectment;  proving  Title  in  Plaintiff— Estoppel  of  Tenant — 
What  constitutes  a  Tenancy — Special  Instructions;  very  words 
need  not  be  given, 

1.  In  ejectment  a  plaintiff  may  show  title  in  himself  as  follows  : 

(1)  By  a  connected  chain  from  the  State. 

(2)  By  showing  title  out  of  the  State  and  that  his  title  matured,  by 

seven  years'  adverse  possession  under  color  of  title,  by  himself  or 
those  under  whom  he  claims,  before  bringing  his  action. 

(3)  By  showing  possession  for  twenty  one  years  under  color  of  title, 

in  which  case  lie  need  not  prove  title  out  of  the  State. 

(4)  By  showing  defendant  to  have  been  his  tenant  when  the  action 

was  commenced,  and  thus  establish  his  title  by  estoppel. 

2.  Where  A.  puts  B.  in  possession  of  land,  saying  at  the  time ;  **  This  la 

a  home  for  you.  Go  and  live  in  it,"  and  B.  enters  under  such  au- 
thority, B.  becomes  the  tenant  of  A.,  and  is  estoppel  even  after 
thirty  years'  possession,  to  deny  the  title  of  A.,  or  his  assigns. 

3.  If  the  Judge,  while  not  giving  a  special  instruction  in  very  words, 

puts  the  defence  raised  therein  distinctly  to  the  jury,  there  is  no 
cause  for  complaint. 

Civil.  ACTION — Ejectment — tried  before  Avery^  J,,  and  a 
jurj^  flt  the  Fall  Term,  IbSl,  of  Northampton  Superior 
Court. 

Verdict  and  judgment  for  the  defendant.  Plaintiff  ap- 
pealed. 

The  plaintiff,  in  support  of  his  title  to  the  lanii  described 
in  his  complaint,  produced  in  evidence: 

1.  Proceedings  for  partition  of  land  of  one  Edward  E. 
Moore,  among  his  heirs  at  law,  in  1825,  and  the  allotment 
of  share  B  to  Stephen  L.  Moore,  in  the  Court  having  juris- 
diction. 

2.  A  deed  from  said  Moore,  made  on  November  8,  1832, 
to  Maurice  Baugham  for  the  same  land. 
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3.  A  deed,  dated  November  1st,  1848,  from  said  Baugham, 
therefor,  to  Joab  Outland. 

4.  A  deed  from  the  latter,  bearing  date  December  8th,. 
1866,  to  Alanson  i'apehart,  one  of  the  defendants,  executed 
also  by  the  plaintiff,  upon  certain  trusts,  and  among  them^ 
that  the  property  conveyed,  both  personal  and  real,  after 
payment  of  debts,  and  the  proceeds  of  such  as  may  be  sold, 
be  paid  and  delivered  to  the  plaintiff,  he  undertaking  to- 
provide  for  and  support  the  said  Joab,  his  father-in-law,  and 
wife,  Julia,  during  the  life  of  each.  It  was  in  evidence  that 
the  plaintiff  had  taken  care  of  both,  furnishing  board  and 
clothing  as  for  members  of  his  own  family,  until  the  death 
of  said  Joab  in  1865,  and  the  death  of  his  wife,  who  survived 
him  and  died  in  October,  1878,  and  provided  for  the  burial 
of  each.  The  plaintiff  offered  further  testimony,  tending  to 
show  that  the  said  Joab  said  to  William  Mann  and  his  wife, 
also  a  daughter  and  a  defendant,  "  he  had  beat  the  race,  and 
that  (referring,  as  we  understand,  to  the  land)  was  a  home 
for  them,  and  to  go  and  live  on  it,"  and  they  were  in  posses- 
sion in  1881. 

It  was  also  in  proof  that  the  said  Joab  lived  near  Roxobel^ 
in  Bertie,  before  1850,  and  the  plaintiff  worked  there;  that 
plaintiff  moved  to  Roxobel,  and  Joab  and  his  wife  moved 
there  and  lived  with  him,  and  that  all  of  them  moved  to 
Rich  Square,  in  Northampton,  between  1850  and  1860,  and 
there  lived  as  one  family. 

The  deed  in  trust  conveys  two  tracts  of  land  in  North- 
ampton, eight  slaves,  all  the  products  of  the  farms  and  stock, 
and  farming  implements,  and  all  debts  due  the  grantor,  to 
Ca{>ehart,  who,  after  payment  of  debts,  is  required  to  deliver 
over  the  proceeds  to  the  plaintiff,  "  for  the  consideration  of 
the  said  Conwell  supporting  him,  the  said  Joab,  and  hi& 
wife,  Julia,  in  a  decent  and  comfortable  manner  during  their 
each  and  separate  lives,"  with  condition  to  return  the  prop- 
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erty  if  he  fails  to  do  so,  and  this  obligation  the  plaintiff 
enters  into  in  becoming  a  party  to  the  deed. 

In  a  separate  instrument,  under  seal,  made  on  the  same 
day,  by  all  the  parties,  and  forming  part  of  the  deed,  it  is 
provided,  that  if  not  required  to  be  sold  for  the  debts,  the 
slaves  may  be  delivered  over  with  the  proceeds  of  such  of 
the  property  as  has  been  sold,  to  the  plaintiff  upon  the  same 
trusts  and  conditions. 

It  is  stated  in  the  case  to  have  been  admitted,  that  deeds 
introduced  subsequent  to  that  to  Capehart  (of  whose  import 
this  brief  mention  conveys  the  only  information  we  have  of 
them)  describe  the  same  land. 

The  defendants  offered  in  evidence  a  deed  from  the  Sheriff 
of  Northampton  to  Jason  Lassiter,  dated  August  25th,  1843, 
and  to  prove  that  it  described  the  land  in  controversy.  The 
deed,  a  copy  of  which  is  said  to  accompany  the  case  as  Ex- 
hibit "  A,"  is  not  sent  up,  and  we  can  only  arrive  at  its  con- 
tents by  conjecture,  and  from  what  is  said  about  it  in  the 
'deed  from  Baugham  to  Outland  of  November  8th,  1848, 
which  is  Exhibit  A. 

This  latter,  in  its  recitals  of  the  considerations  and  induce- 
ment to  its  being  made,  uses  these  words :  "  As  also  to  re- 
move any  doubt  that  may  exist  as  to  the  title  to  the  premises 
hereinafter  described,  under  a  sale  and  deed  from  the  Sheriff 
of  said  county  to  one  Jason  Lassiter,  by  whom  the  same  was 
conveyed  to  the  said  Joab  Outland,  have  bargained,"  <fec. 

The  admission  of  the  deed  to  Lassiter  was  opposed,  on  the 
ground  that  it  sets  out  a  levy  by  the  Sheriff  on  the  land  of 
Baugham,  by  virtue  of  several  judgments  rendered  by  a 
Justice  (executions  we  must  suppose  to  have  been  meant), 
and  it  was  "  not  competent  to  show,  even  by  producing  the 
levies,  that  he  levied  on  any  particular  lands." 

The  evidence  was  presently  received,  the  Court  reserving 
the  question  as  to  the  effect  of  the  deed. 

James  Langford  testified  for  the  defendants^  that  Baugham 
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fived  on  the  land  now  in  the  occupation  of  the  defendant 
Cherry  in  the  year  1843,  just  before  which  witness  built  the 
house  thereon,  Baugham  in  the  meantime  cultivating  the 
land  and  residing  with  a  brother. 

John  J.  Muldrow  testified  to  the  fact  that  William  Mann 
entered  into  possession  of  the  laud  in  1849,  but  does  not 
know  if  he  paid  rent  for  the  use  of  it. 

The  Clerk  of  the  Superior  Court  testified  to  his  search 
among  the  records  for  the  executions  issued  on  the  judgments, 
and  for  the  original  papers,  aud  failing  to  find  them.  The 
defendant  was  then  allowed,  after  objection,  to  read  to  the 
jary  entries  on  the  execution  docket  of  the  issue  of  sundry 
executions  against  Baugham,  returnable  to  September  Term 
of  the  County  Court.  The  reserved  question  was  decided 
against  the  defendant. 

G.  M.  Powell  testified  that  William  Mann  had  possession 
ever  since  he  knew  the  land  in  1857,  cultivating  and  using 
itashisown,ashas  his  surviving  wife  used  it  since  his  death, 
and  he  had  never  heard  of  any  payment  of  rent  by  either. 

Instructions  were  asked  for  the  plaintiff,  as  follows : 

1.  If  Mann  went  into  possession  with  the  verbal  consent 
of  Outland,  he  thereby  became  a  tenant  at  will ;  and  if  he 
continued  in  possession,  without  paying  any  rent,  continued 
to  be  a  tenant  at  will  until  the  death  of  Outland's  wife  in 
1878,  when  the  tenancy  was  determined,  and  his  possession 
was  not  adverse  during  that  period. 

2.  That  if  such  be  the  case,  his  adverse  possession  com- 
menced at  the  death  of  Mrs.  Outland  in  1878,  and  was  not 
sufficient  to  bar  plaintifif. 

3.  That  if  he  was  a  tenant  at  will,  and  the  tenancy  deter- 
mined by  the  death  of  Mrs.  Outland,  he  had  no  estate  after 
her  death,  and  the  defendant  cannot  claim  under  him,  and 
her  possession  is  adverse. 

4.  If  you  believe  the  testimony  of  the  witnesses,  the  rela- 
tion of  landlord  and  tenant  was  established  between  Mann 
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and  Outland,  and  defendant  cannot  set  up  Mann's  possession 
against  the  plaintiff. 

The  Court  instructed  the  jury  as  follows : 

The  burden  is  on  the  plaintiff  to  establish  his  title,  or  show 
that  he  was  the  owner  of  the  land  in  controversy  when  the 
action  was  brought.  He  may  do  this  in  either  one  of  several 
ways. 

He  may  show  a  connected  chain  of  title  from  the  State  to 
the  plaintiff.  He  may  show  the  title  out  of  the  State,  and 
that  his  title  matured  before  the  action  was  brought  by  seven 
years'  possession  by  plaintiff,  or  those  under  whom  he  claims. 
He  may,  without  showing  his  title  out  of  the  State,  establish 
his  title  by  showing  possession,  under  color  of  title,  for  21 
years. 

He  may,  if  he  can,  show  that  the  defendant,  when  the  ac- 
tion was  brought,  was  a  tenant  of  the  plaintiff  as  to  the  land 
in  controversy,  and  establish  his  title  by  estoppel.  The 
plaintiff  has  shown  papers,  title  or  color  of  title  as  far  back 
as  1825,  but  has  offered  no  proof  of  possession  under  it  prior 
to  the  entry  of  William  Mann,  1848.  It  is  admitted  that 
William  Mann  entered  on  the  land  in  1848  to  1850,  and  his 
wife,  Cherry  Mann,  the  defendant,  had  had  possession  from 
that  entry  up  to  the  bringing  of  the  action  on  the  13th  of 
September,  1881. 

If  William  Mann  entered  upon  the  land  in  1848  or  1850, 
and  held  the  land,  claiming  it  as  his  own  until  his  death,  in 
the  year  1881,  and  it  was  held  fey  his  wife,  the  defendant, 
Cherry  Mann,  from  his  death  in  1881  till  September  13th, 
1881,  when  the  action  was  brought,  and  if  Joab  Outland  put 
William  Mann  in  possession,  telling  him  that  the  land  should 
be  a  home  to  him,  as  testified  by  the  witnesses,  and  the  plain- 
tiff complied  with  the  stipulations  of  the  trust  deed  by  sup- 
porting Joab  Outland  till  he  died,  in  1865,  and  his  wife  till 
she  died,  in  1878,  the  defendant  would  be  deemed,  in  law, 
the  tenant  of  the  plaintiff  and  estopped  from  disputing  his 
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title,  and  you  would  respond  "  yes,"  to  the  first  issue.  The 
finding  on  the  first  issue  settles  the  finding  on  the  second. 
If  Mann  did  not  enter  under  license  from  Joab  Outland,  or 
as  his  tenant,  you  will  respond,  "  No,"  to  the  first  issue;  or  if 
the  plaintiff  did  not  support  Outland  and  his  wife  until  they 
died,  you  will  respond,  "  No,"  to  the  first  iasue.  The  jury 
will  respond  in  dollars  and  cents  to  the  third  issue,  giving 
the  value  of  annual  rent  as  they  may  determine  from  testi- 
mony. The  burden  is  on  the  plaintiiff  to  show  that  he  has 
complied  with  his  contract  to  support  Outland  and  his  wife, 
and  if  he  has  failed  to  do  so,  he  cannot  recover,  and  you  will 
respond  to  the  first  issue,  "  No." 

The  plaintiff  excepted  to  the  refusal  of  the  Court  to  give 
instructions  asked,  and  to  the  instructions  given  in  lieu 
thereof.  The  plaintiff  entered  no  specific  objections  to  the 
charge  at  the  time.     Verdict  for  defendant. 

Mr,  T.  K  ma,  for  the  plaintiff. 
No  counsel  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  facts).  While  the  instruc- 
tions asked  were  not  given,  in  very  words,  all  that  is  mate- 
rial to  the  defence  contained  in  them  are  embodied  in  the 
charge.  For  the  Court  told  the  jury,  that  "  if  Joab  Outland 
pat  William  Mann  in  possession,  telling  him  that  it  should  be 
a  home  to  him,a«  testified  to  by  thevritnesseSj  and  further,  if  the 
plaintifif  complied  with  the  provisions  of  the  trust  deed,  the 
defendant  would  be  deemed,  in  law,  the  tenant  of  the  plain- 
tiff and  estopped  from  disputing  his  title."  So  the  defence 
was  distinctly  put  to  the  jury,  and  the  appellant  has  no  cause 
of  complaint. 

There  is  no  error,  and  the  judgment  is  affirmed. 

No  error.  Affirmed. 
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SARAH  OWEN^v.  JAMES  OWENS  and  others. 

Dower — Forfeitures  for  Orime, 

1.  The  only  criminal  misbehavior  which  bars  a  widow's  right  of  dower 

is  the  commission  of  adultery  and  living  separate  from  her  hus- 
band at  the  time  of  his  death,  as  provided  in  §  3102,  oi  The  Code. 
A  widow  convicted  as  accessory  before  the  fact  to  her  husband's 
murder,  and  confined  in  the  State's  prison  under  sentence  there- 
for, is  entitled  to  dower  in  his  lands. 

2.  Forfeiture  of  property  for  crime  is  unknown  to  our  law,  nor  does 

crime  intercept  the  transmission  of  an  intestate's  property  to  his 
heirs  and  distributees. 

Special  proceeding  for  dower,  heard  on  appeal,  at  Fall 
Term,  1887,  of  Washington  Superior  Court,  before  Graves,  J. 

There  was  judgment  for  the  defendants,  from  which  plain- 
tiff appealed. 

The  facts  appear  in  the  opinion. 

Mr.  T,  N,  Hill,  {Mr.  S.  B,  Spruill  also  filed  a  brief,)  for  the 
plaintiff. 

Mr,  A.  W.  Haywood,  {Mr.  C.  L-  Pettigrew  also  filed  a  brief,) 
for  the  defendants. 

Smith,  C.  J.  This  special  proceeding,  instituted  in  the 
Superior  Court,  before  the  Clerk,  on  July  11,  1887,  by  the 
plaintiff,  the  widow  of  A.  D.  Owens,  who  died  by  an  act  of 
violence,  intestate,  in  the  month  of  September,  in  the  year 
preceding,  against  the  defendants,  his  infant  children  and 
heirs  at  law,  is  to  have  her  dower  assigned  in  the  lot  whereon 
he  resided.  The  defendants,  not  disputing  the  general  alle- 
gations contained  in  the  petition,  deny  the  plaintiff's  light 
to  dower  in  the  lot,  for  that,  at  Fall  Term,  1886,  of  the  Su- 
perior Court  of  Beaufort,  on  the  trial,  she  had  been  convicted 
of  being  an  accessory  before  the  fact  to  the  murder  of  the 
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deceased,  and  was  sentenced  to  imprisonment  for  life  in  the 
State  prison,  wherein,  in  pursuance  of  said  judgment,  she  is 
still  confined.  The  plaintiff  entered  a  demurrer  to  the  an- 
swer, which,  upon  hearing  before  the  Clerk,  was  adjudged  to 
be  insufficient,  and  the  application  denied. 

Upon  her  appeal  to  the  Judge,  he  affirmed  the  judgment 
of  the  Clerk,  overruling  the  demurrer,  and  from  this  an  ap- 
peal is  taken  to  this  Court,  in  which  is  brought  up  the  ques- 
tion whether  the  petitioner,  by  her  criminal  act  in  partici- 
pating in  the  murder  of  her  husband,  has  thereby  deprived 
herself  of  the  right  to  have  dower  allotted  to  her  under  the 
law,  in  the  estate  of  which  he  was  seized,  and  which  has 
descended  to  his  heirs  at  law. 

The  natural  feeling  inspired  by  her  proved  co-operation 
in  the  unnatural  and  wicked  act  of  taking  her  husband's 
life,  and  thus  availing  herself  of  the  generous  provision  of 
the  law,  that  secures  her  surviving  a  home  for  life,  is  repug- 
nant to  a  claim  preferred  under  such  circumstances  of  per- 
fidy to  the  marital  relations.  In  the  absence  of  authority, 
the  well  instructed  and  able  Judge  who  tried  the  cause,  ruled 
against  the  allowance  of  dower,  as  it  would  in  fact  be  "  to 
reward  crime"  by  conferring  benefits  that  result  from,  and 
are  procured  by,  its  commission. 

We  feel  ourselves  unable  to  concur  in  this  conclusion,  for 
the  reason,  that  while  the  law  gives  the  dower,  and  makes 
it  paramount  to  the  claims  of  creditors  even,  there  is  no  pro- 
vision for  its  forfeiture  for  crime,  however  heinous  it  may 
be,  and  even  when  the  husband  is  its  victim.  The  only  statu- 
tory provision  which,  for  criminal  misbehavior,  bars  an  ac- 
tion prosecuted  for  the  recovery  of  dower,  is  where  she  shall 
commit  adultery,  and  shall  not  be  living  with  her  husband 
at  his  death,  "  The  Code,  §  2102,  extended  to  a  distributive 
share  in  the  personal  ^tate,  and  a  right  to  administer,  sec* 
1481.  The  statute  is  more  stringent  than  that  before  exist- 
ing, and  found  in  the  Rev.  Code,  ch.  118,  sec.  11,  which  bars 
100—16 
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the  claim  to  dower  to  cases  in  which  the  wife  willingly  leaves 
her  husband,  and  continues  to  live  with  her  adulterer,  unless 
a  reconciliation  takes  place,  and  the  husband  again  suffers 
her  to  dwell  with  him. 

As  there  is  no  other  act  of  the  wife,  which  bv  statute 
known  to  us  works  a  forfeiture,  we  do  not  see  how  any  legal 
obstacle  can  be  in  the  way  of  her  seeking  to  get  what  the 
law,  in  unqualified  terms,  gives  her.  She  may  not  be  able 
to  enjoy,  in  person,  the  possession  of  the  lot — and  so  it  might 
be  of  other  property — yet  the  profits  of  the  limited  estate, 
the  fruits  of  the  occupancy,  are  not  the  less  hers,  and,  at  her 
disposal.  She  may  obtain  a  pardon  and  release  from  con- 
finement, and  then  could  enter  into  possession ;  but  pos- 
session in  fact,  and  the  right  to  possess  or  lease  or  sell  the 
estate,  are  distinct  and  separate  things. 

Is  the  right  of  the  wife  to  share  in  the  personal  estate  as  a 
distributee  lost  or  affected  by  the  fact,  that  the  intestate  died 
at  her  hands,  or  through  her  procurement  ?  Does  the  child, 
who  slays  a  parent,  thereby  lose  his  right  to  participate  w^ith 
his  brothers  and  sisters  in  the  distribution  of  the  personal, 
or  to  take  his  part  of  the  descended  real  estate?  Or,  revers- 
ing the  matter,  does  the  husband  who  kills  his  wife  impair 
his  right,  under  the  statute  of  distributions,  to  succeed  to 
the  ownership  of  her  personal  property  left,  after  payment 
of  debts?  Or,  in  general  terms,  does  any  one,  as  a  conse- 
quence of  an  unlawful  taking  of  human  life,  become  thereby 
disabled  to  take  a  part  of  the  estate  left  by  the  deceased, 
whicli  the  law  gives  him,  and  gives  him  subject  to  no  such 
<jondition? 

We  are  unable  to  find  any  sufficient  legal  ground  for  de- 
nying to  the  petitioner  the  relief  which  she  demands ;  and 
it  belongs  to  the  law-making  power  alone,  to  prescribe  addi- 
tional grounds  of  forfeiture  of  the  right,  which  the  law  itself 
^ives,  to  a  surviving  wife. 

Forfeitures  of  property  for  crime  are  unknown  to  our  law. 
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nor  does  it  intercept  for  such  cause  the  transmission  of  an 
intestate's  property  to  heirs  and  distributees,  nor  can  we 
recognize  any  such  operating  principle.  We  have  searched 
in  Tain  for  an  authority  or  ruling  on  the  question,  and  find 
DO  adjudged  case ;  the  fact,  that  none  such  is  met  with,  af- 
fords a  strong  presumption  against  the  proposition.  We 
must,  therefore,  determine  the  appeal  "  upon  the  reason  "  of 
the  thing. 

There  is  error,  and  the  judgment  must  be  reversed,  to  the 
end  that  the  cause  proceed  to  a  final  determination,  in  ac- 
cordance with  law. 

Error.  Reversed. 


WM.  P.  ROBERTS  and  others  v.  RICHMOND  PRESTON. 

Dtedj  description  in — Declaration    of   Grantor — Res    Gestx — 

Evidence  a^  to  Boundary. 

1.  Plaintiffs  claimed  title  to  land  under  M.  R.    Defendant  claimed  title 

to  the  land  under  M.  and  H.,  to  whom  certain  lands  had  been  con- 
veyed by  M.  R.  The  dispute  was  as  to  the  location  of  the  begin- 
ning point  called  for  in  the  deed  to  M.  and  H.  If  located  as  con- 
tended for  by  plain  tiffs  it  did  not  embrace  the  land  in  controversy, 
and  consequently  the  land  was  owned  by  plaintiffs.  There  were 
no  courses  or  distances  given  in  the  deed;  Held,  that  it  was  com- 
petent for  plaintiffs  to  prove  by  H.  (one  of  the  grantees  in  the 
deed  from  M.  R.  toM.  and  H.)  the  declarations  of  M.  R.  made  to 
him,  H.,  contemporaneously  with  the  delivery  of  the  deed,  that 
the  deed  did  not  convey  the  land  in  controversy. 

2.  A  statement  made  under  such  circumstances  amounts  to  more  than  a 

mere  declaration;  it  is  an  act,  a  fact,  2>ar8  reigestce. 

8.  The  evidence  was  admissible,  not  to  aid  a  defective  description,  but  to 
aid  the  jury  in  determining  w^here  the  beginning  point  and  boun- 
daries of  the  land  were. 
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Civil  action,  to  recover  damages  for  trespass  on  land, 
tried  before  Graves,  J.,  at  Fall  Term,  1887,  of  Chowan  Su- 
perior Court. 

Judgment  for  defendant ;  plaintiffs  appealed. 

The  record  is  voluminous,  and  the  statement  of  the  case 
is  a  lengthy  one,  but  as  only  two  exceptions  appear  in  the 
record,  only  so  much  of  the  case  is  stated  here  as  is  neces- 
sary to  the  full  understanding  of  these  exceptions. 

In  the  progress  of  the  trial  it  appeared  that  Mills  Roberts, 
under  whom  the  plaintiffs  claim,  owned  two  adjoining 
farms,  one  called  Long  Beach  and  the  other  Long  Lane,  on 
Albemarle  Sound,  in  Chowan  County,  Long  Beach  being 
on  the  west  of  Long  Lane,  and  that  in  1863,  the  said 
Mills  Roberts  executed  a  deed,  conveying  the  land  described 
therein,  to  Merrimon  &  Hughes,  under  whom  the  defendant 
claims,  by  a  chain  of  mesne  conveyances,  containing  the 
same  description  in  each  that  is  found  in  the  deed  from 
Mills  Roberts  to  Merrimon  &  Hughes,  and  this  description, 
so  far  as  it  is  necessary  here  to  set  out,  is  as  follows :  "  A 
certain  tract  of  land  and  Long  Beach  fishery,  on  Albemarle 
Sound,  in  Chowan  County,  beginning  on  the  sound  at  a  ditch 
in  the  Roberts-Benbury  farm ;  thence  up  the  ditch  to  the 
fence;  then  along  the  fence,  outside,  to  the  edge  of  the 
swamp ;  then  up  the  swamp  to  the  said  Roberts-Benbury 
line;  then  along  that  line  to  the  main  Eden  ton  road  " — and 
other  calls,  around  to  the  beginning. 

It  became  material  to  locate  the  description  in  the  deed 
from  Roberts  to  Merrimon  &  Hughes,  for  if  the  land  upon 
which  the  alleged  trespasses  were  committed  were  not  em- 
braced in  the  said  deed,  the  plaintiffs  were  entitled  to  re- 
cover. 

The  plaintiffs  contended  that  the  description  in  the  deeds, 
under  which  defendant  claims,  began  on  the  sound  at  a 
ditch  which  emptied  into  the  sound,  ran  along  that  ditch 
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to  the  fence ;  then  along  that  fence  west,  on  the  outside,  to 
the  edge  of  the  swamp,  to  a  line  of  marked  trees,  which  they 
claimed  is  the  Roberts-Benhury  line;  then  along  that  line 
of  marked  trees  to  the  Edenton  road. 

The  defendant  insisted  that  the  description  begins  on  the 
sound  at  the  southwest  corner  of  the  Roberts-Benbury  line, 
at  a  point  east  of  the  ditch  claimed  by  plaintiffs  as  the  true 
location;  thence  northwardly  along  the  original  Roberts- 
Benbury  line,  along  a  ditch  to  the  fence ;  then  along  the 
fence,  westwardly ,  to  the  edge  of  the  swamp ;  then  up  the 
swamp  to  another  line  of  marked  trees,  which  defendant 
insists  is  the  Roberts-Benbury  line  called  for ;  then  along 
that  line  of  marked  trees  to  the  Edenton  road ;  or,  if  the 
banning  is  properly  to  be  on  the  sound,  at  the  ditch,  in- 
sisted upon  by  the  plaintiffs,  as  the  true  beginning,  and  run 
up  the  ditch  to  the  fence,  it  then  ran  east,  along  the  outside 
of  the  fence,  to  the  edge  of  the  swamp,  to  the  Roberts-Ben- 
burv  line,  as  claimed  by  the  defendant. 

If  the  true  location  of  the  lines  of  the  deed  from  said 
Roberts  to  Merrimon  &  Hughes  is  as  the  plaintiffs  insist, 
then  the  place  where  the  trees  were  cut  is  not  embraced  in 
the  description  ;  but  if  either  of  the  views  of  the  defendant 
is  correct,  then  the  place  where  the  trees  were  cut  is  embraced 
in  the  description. 

It  appeared  from  the  plots  used  on  the  trial,  that  if  the 
location  of  the  description  is,  as  contended  for  by  plaintiffs, 
both  as  to  the  Roberts-Benbury  line  and  the  Merrimon  & 
Hughes  line ;  that  about  one  hundred  and  four  acres  of  the 
Long  Beach  farm  were  not  embraced  in  the  deed  of  Roberts 
to  Merrimon  &  Hughes,  (and  there  was  evidence  tending  to 
show  that  this  one  hundred  and  four  acres  were  well  tim- 
bered), and  that  if  the  location  was  as  contended  for  by  the 
defendant,  about  twenty-nine  acres  of  Long  Beach  farm  was 
Bot  embraced  (and  the  evidence  tended  to  show  that  this 
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was  cleared  land),  there  was  evidence  tending  to  show  that 
there  was  not  timber  enough  on  Long  Lane  farm  to  fence  it. 

There  was  evidence  on  the  part  of  plaintiffs  tending  to 
show,  that  after  the  sale  to  Merrimon  &  Hughes,  Roberts, 
and  those  who  claimed  under  him,  continued  to  keep  the 
cleared  land,  east  of  the  line  claimed  by  the  plaintiffs,  en- 
closed and  cultivated,  built  houses  thereon  and  put  tenants 
in  them,  up  to  three  months  before  the  bringing  of  this  ac- 
tion ;  that  he  erected  buildings  and  put  up  a  steam  saw-mill 
on  the  woodland  east  of  the  line  claimed  by  the  plaintiff, 
and  west  of  the  line  claimed  by  defendant;  cut  timber  for 
market  and  did  other  acts  tending  to  show  occupation  and 
actual  possession,  up  to  what  plaintiffs  claim  to  be  known 
and  visible  boundaries ;  and  plaintiffs  also  offered  evidence 
tending  to  show  that  defendant,  and  those  from  whom  he 
claims,  did  work  up  to  the  line  claimed  by  plaintiffs,  and 
not  over,  until  the  trespasses  complained  of. 

The  defendant  offered  evidence  tending  to  show  the  Rob- 
erts-Benbury  line,  tending  to  show  the  age  of  marks  on 
trees  on  the  line  claimed  by  defendant,  and  plaintiffs'  decla- 
rations to  John  Roberts,  and  other  testimony  tending,  as  he 
insisted  to  the  jury,  to  show  that  his  view  was  correct,  and 
among  other  things,  that  there  was  another  ditch  extending 
to  the  edge  of  the  swamp  near  the  sound.  The  plaintiffs 
offered  evidence  tending  to  show  that  this  ditch  did  not  ex- 
tend to  the  sound,  and  that  it  had  been  cut  subsequent  to 
the  making  of  the  deed  by  their  ancestor. 

1st  Exception. — The  first  exception  of  plaintiffs  is  the  rul- 
ing of  the  Court  excluding  the  testimony  of  Hughes,  as  to 
what  was  said  by  Roberts  at  the  time  the  deed  was  made. 

The  plaintiffs  offered  to  prove  by  one  of  the  vendees  in 
the  said  deed,  that  at  the  time  of  its  execution  Roberts  said 
to  him  it  did  not  convey  the  whole  of  Jjong  Beach,  but  that 
he  had  reserved  to  himself  one  hundred  acres  of  timber  for 
the  use  of  his  Long-Lane  farm.    To  this  the  defendant  ob- 
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jected,  and  the  Court  sustained  the  objection,  and  the  plain- 
tiffs excepted. 

2d  Exception. — It  appeared  that  at  a  sale  made  by  the 
Clerk  and  Master  in  Equity,  in  1858,  Mills  Roberts  bought 
the  Long  Beach  farm  as  the  property  of  Alexander  Cheshire, 
and  paid  for  the  same  and  took  possession,  and  no  deed  was 
then  executed.  Since  the  beginning  of  this  action  a  deed 
has  been  executed  under  an  order  of  Court  in  the  original 
caase,  and  this  deed  the  plaintiffs  offer  in  evidence,  and  the 
defendant  objects,  and  the  Court  sustains  the  objection,  and 
the  plaintiffs  except. 

Messrs.  T.  F.  Davidson  and  E.  C.  Smithy  for  the  plaintiffs. 
Mr.  C.  M.  Busbee,  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  The  instructions  of  the 
Court  to  the  jury  are  set  out  in  the  case  stated  on  appeal, 
bat  as  it  is  stated  that  no  written  instructions  were  asked  and 
no  exceptions  were  taken  to  tho3e  given,  they  are  immaterial 
for  the  purpose  of  this  appeal. 

No  courses  and  distances  are  mathematically  given  in  the 
deeds  under  which  either  plaintiffs  or  defendant  claim.  Both 
daim  under  titles  derived  from  Mills  Roberts,  and  this  action 
grows  out  of  a  controversy  as  to  where  the  boundary  between 
the  tractfi  of  land  claimed  by  them  respectively  is.  On  the 
trial  much  evidence  was  offered,  many  deeds  were  read  in 
evidence  and  many  witnesses  were  examined. 

The  first  exception  is  to  the  exclusion  of  the  testimony  of 
Hughes  to  prove  the  declaration  of  Roberts,  made  at  the  time 
of  the  execution  of  the  deed  to  Merrimon  and  Hughes,  that 
"it  did  not  convey  the  whole  of  Long  Branch,  but  that  he 
had  reserved  to  himself  one  hundred  acres  of  timber  for  the 
uaeof  his  Long- Lane  farm."  The  plaintiffs  say  that  this 
evidence  is  relevant  and  competent,  not  to  vary  or  change 
the  boundary  line  in  the  deed,  but  to  show  where  the  true 
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boundary  is,  and  that  the  location  of  the  one  hundred  acres 
of  timber  land,  alleged  not  to  have  been  included  in  the 
deed  from  Roberts  to  Merrimon  and  Hughes,  is  consistent 
with  the  boundary  as  claimed  by  them,  and  inconsistent 
with  the  boundary  as  claimed  by  the  defendant 
The  defendant  says  that  it  is  incompetent: 

1.  Because  it  is  the  declaration  of  a  deceased  grantor  in 
his  own  interest. 

2.  Because  it  varies  the  terms  of  the  deed. 

3.  Because  it  is  excluded  by  section  590  of  The  Code. 
The  plaintiffs  say  the  declaration  is  competent,  and  will 

aid  the  jury  in  determining  where  the  boundary  line  is,  and 
that  it  is  a  question  for  them.  They  must  begin  "  on  the 
sound,  at  a  ditch  in  the  Roberts-Benbury  line."  The  plain- 
tiffs say  that  this  ditch  is  the  ditch,  at  a  point  designated  by 
them ;  the  defendant  says  that  it  is  the  ditch,  at  the  point 
designated  by  him. 

In  Saaser  v.  Herring ,  3  Dev.,  340,  it  is  said  that  the  "  single 
declaration  of  a  deceased  individual,  as  to  a  line  or  corner/* 
may  be  permitted  to  be  proven,  and  have  the  weight  of  com- 
mon reputation ;  but  the  declaration  of  the  owner  of  the 
land,  however  ancient,  cannot  be  used  in  behalf  of  those 
claiming  under  him,  and  counsel  for  the  appellees  insist  that 
this  well  established  rule  will  exclude  the  testimony  of 
Hughes. 

The  defendant,  as  well'  as  the  plaintiffs,  claims  under 
Roberts,  and  Hughes,  to  whom  the  declaration  was  made, 
and  through  whom  the  defendant  claims,  was  one  of  the 
persons  to  whom  the  deed  was  made,  and  to  whom  the  dec- 
laration of  Roberts  was  made,  at  the  time  of  executing  the 
deed.  It  was  more  than  a  simple  declaration  ;  it  was  an  act, 
a  fact,  pars  rei  gestse,  upon  which  the  parties  acted. 

Why  should  not  the  declaration  of  Roberts  to  Hughes, 
made  at  the  time  the  deed  was  executed,  indicating  what 
was,  and  what  was  not  conveyed,  be  competent?    And  why 
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IS  not  Hughes,  who  accepted  the  deed,  thereby,  according  to 
the  declaration  that  it  did  not  convey  the  one  hundred  acres 
of  timber  land,  a  competent  witness  to  prove  this  fact,  not 
for  the  purpose  of  varying  or  changing  a  known  line,  but 
for  the  purpose  of  throwing  light  upon  the  matter,  and  aid- 
ing the  jury  to  determine  where  the  controverted  and  un- 
fixed line  really  is?  It  was  the  declaration  of  a  deceased 
grantor  in  his  own  interest ;  it  was  a  declaration  made  at 
the  time  of  the  execution  of  the  deed  to  a  grantee,  against 
whose  interest  it  was,  who  accepted  and  acted  upon  it,  and 
thereby  recognized  it  as  true,  and  he  is  one  of  the  persons 
through  whom  the  defendant  claims,  and  is  the  witness  by 
whom  it  is  proposed  to  prove  the  declaration.  It  could  sub- 
serve no  purpose  in  the  interest  of  Hughes,  the  grantee,  and 
being  made  to,  and  acted  upon  by  him  at  the  time,  it  be- 
came more  than  the  mere  declaration  of  Roberts,  the  grantor. 
It  was  an  accepted  fact  by  both  parties,  and  we  cannot  see 
why  Hughes,  the  grantee  under  whom  the  plaintiffs  derive 
title,  is  not  a  competent  witness  to  prove  it.  It  was  againd 
his  interest.  HaMead  v.  Mullen,  93  N.  C,  252 ;  Mason  v.  Mc- 
Omnack,  85  N.  C,  226. 

The  declaration  was  accepted  by  Hughes  as  lessening  the 
area  of  the  tract  of  land  purchased,  and  was,  to  that  extent, 
in  disparagement  of  his  rights,  and  is  competent  as  original 
evidence.     1  Greenl.  Ev.,  sec.  109. 

Where  the  line  is  uncertain,  the  acts  and  admissions  of 
adjoining  proprietors  are  admissible.  Davidson  v.  ArUdge,  97 
If.  C,  172.  Where  there  is  no  ambiguity  in  the  description 
given  in  a  deed,  nothing  short  of  running  and  marking  a 
line,  contemporaneously  with  the  deed,  can  have  the  effect  to 
Tary  the  boundaries  as  called  for  in  the  deed.  Caraway  v. 
Chancy,  6  Jones,  361.  But  here  the  very  question  in  dis- 
pute grows  out  of  the  ambiguity  or  uncertainty  as  to  where 
the  boundary  line  is. 
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Evidence  to  aid  a  defective  description  in  a  deed  is  not 
competent.    Kitchen  v.  Wilson j  80  N.  C,  191. 

The  evidence  here  is  not  oflfered  to  aid  a  defective  descrip- 
tion, but  to  aid  the  jury  in  determining  where  the  beginning 
point  and  boundaries  are.  We  think,  that  upon  no  one  of 
the  grounds  insisted  upon  by  the  defendant,  can  the  testi- 
mony of  Hughes  be  excluded,  and  there  was  error  in  sus- 
taining the  objection. 

As  no  question  is  made  as  to  the  title  of  Mills  Roberts,  we 
do  not  see  the  materiality  of  the  deed  from  the  Clerk  and 
Master  in  Equity  to  him ;  but  if  the  deed  executed  since  the 
beginning  of  this  action  contains  matter  of  description  af- 
fecting the  boundary,  not  warranted  by  the  decree  under 
which  it  was  made,  it  would  not  be  accepted  as  concluding 
the  parties  upon  the  question  of  boundary ;  but  as  there  was 
error  in  sustaining  the  defendant's  first  objection,  we  need 
not  consider  this.    There  is  error. 

Error.  Venire  de  novo. 


ETHERIDOE,  FULGHUM  &  CO.  v.  L.  HILLIARD  &  CO. 

Chattel  Mortgage — Mortgagor ^  when  Agent  for  Mortgagee — 

Agent,  implied  Powers  of. 

Where  a  mortgagee  of  an  ungathered  crop  authorizes  and  directs  the 
mortgagor  to  prepare  and  house  the  crop  for  market,  and  the 
mortgagor,  having  no  other  means,  sells  part  of  the  crop  and 
uses  the  proceeds  for  that  purpose;  Held,  that  the  directions  to 
house  and  prepare  the  crop  for  market  gave  the  mortgagor  an 
implied  power  to  sell  part  of  the  crop  to  get  money  for  that  pur- 
pose, and  a  purchaser  from  him  was  protected. 

Civil  action,  tried  before  Qraves^  J.,  at  Fall  Term,  1887, 
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of  Perquimans  Superior  Court,  upon  the  following   case- 
agreed: 

"  1.  On  January  25th,  1886,  Joshua  L.  Whedbee  executed 
to  the  plaintiffs  the  mortgage  hereto  attached  and  marked 
"  A,"  which  was  duly  registered  in  the  proper  county  at 
once.  , 

2.  Both  plaintiffs  and  defendants  were  non-residents  of 
North  Carolina,  and  were  commission  merchants  and  cotton 
factors  in  Norfolk,  Va. 

3.  About  the  beginning  of  the  Fall  of  1886,  one  T.  Clay- 
ton Whedbee  went  to  defendants'  office  in  Norfolk  and  said 
to  them  :  '  I  think  I  can  make  some  money  buying  cotton  in 
North  Carolina,  if  I  can  get  it  sold  on  reasonable  terms,'  and 
asked  the  defendants  to  name  their  best  terms  for  selling. 
The  defendants  answered  that  they  would  sell  for  him  any 
cotton  he  might  ship  them  for  $1  per  bale  commissions,  to- 
the  best  advantage,  and  would  honor  Whedbee's  drafts  on 
them  to  the  extent  of  such  sales.  Whedbee  returned  home,, 
and  later  in  the  year  shipped  to  the  defendants,  for  sale  on 
his  own  account,  over  one  hundred  bales,  which  they  sold 
for  him  on  the  terms  named,  placed  the  proceeds  to  his^ 
credit  as  sold,  and  honored  his  drafts  for  it,  or  sent  to  him 
by  express,  as  he  directed.  No  other  relations  existed  be- 
tween T.  Clayton  Whedbee  and  the  defendants. 

4.  Among  the  cotton  thus  shipped  to  defendants  by  T. 
Clajrton  Whedbee  were  two  bales  which  he  bought  of  Joshua 
L.  Whedbee,  and  which  had  been  raised  by  the  latter  on 
the* Crow  Point' farm,  described  in  the  mortgage  referred 

to  in  section  one  hereof,  and  which  netted  when  sold  --_ ^ 

$ — ,  the  proceeds  of  which  went  to  T.  Clayton  Whed- 
bee's  credit  as  aforesaid,  and  were  paid  upon  his  draft  or 
sent  to  him  by  express. 

5.  The  said  two  bales  were  in  no  way  distinguished  from 
the  other  cotton  shipped  defendants  by  T.  Clayton  Whed- 
bee,  The  defendants  had  no  knowledge  of  where  they  were 
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raised,  nor  had  they  any  actual  notice  that  the  plaintiffs 
held  a  claim  or  mortgage  against  Joshua  L.  Whedbee,  and 
no  constructive  notice  of  the  same,  unless  the  facts  herein 
stated  amount  to  constructive  notice  of  the  same.  T.  Clay- 
ton Whedbee  did  have  actual  notice  of  said  claim  and  mort- 
gage, and  knew  also,  ^lat  the  said  cotton  was  raised  on  said 
farm. 

6.  The  defendants  had  no  such  notice,  nor  was  any  de- 
mand made  on  them  for  the  said  cotton,  or  its  proceeds,  till 
after  they  had  settled  in  full  with  T.  Clayton  Whedbee. 

7.  That  Joshua  L.  Whedbee  was  in  possession  of  the 
'*Crow  Point"  farm,  and  was  authorized  and  directed  to  pre- 
pare and  house  the  cr9ps  thereon  for  market ;  that  he  was 
insolvent  and  without  means,  and  could  raise  money  only 
for  that  purpose  by  selling  the  crops,  or  part  of  them,  and 
the  proceeds  received  by  him  from  the  sale  of  the  two  bales 
of  cotton  were  actually  used  in  housing  the  crops  on  said 
farm,  which  were  shipped  to  the  plaintiffs." 

The  mortgage  referred  to  as  marked  "A,"  was  not  sent  up 
with  the  transcript,  but  it  was  admitted  on  the  argument  in 
this  Court  that  J.  L.  Whedbee,  on  the  25th  of  January,  1886, 
executed  to  the  plaintiffs  a  certain  mortgage,  which  was  duly 
proved  and  registered,  by  which  he  "  conveyed  to  the  plain- 
tiffs his  crops  of  every  kind  to  be  grown  by  him  during  the 
year  1886,  upon  a  certain  farm  in  said  county,  known  as  the 
Crow  Point  farm,"  to  secure  the  debt  named  in  said  mort- 
gage. 

Upon  the  case  agreed,  his  Honor  gave  judgment  for  the 

<lefendants,  and  the  plaintiffs  appealed. 

Mr.  T.  F.  Davidson  {Mr.  J.  H.  Blount  also  filed  a  brief),  for 
the  plaintiffs. 

No  counsel  for  the  defendants. 
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Davis,  J.,  (after  stating  the  facts).  Whether  the  sale  of 
eottoD  made  by  a  factor,  or  agent,  or  commission  merchant 
in  the  State  of  Virginia  for  his  principal  in  this  State,  who 
shipped  it  to  him  for  sale  in  the  regular  course  of  business, 
such  factor  or  commission  merchant  selling  it,  without  any 
notice  or  knowledge  of  any  claim  by  another,  and  paying  over 
the  proceeds  to  his  principal  without  such  knowledge  or 
notice,  is  such  a  conversion  by  him  as  will  make  him  liable 
to  the  actual  owner  for  the  proceeds  of  the  cotton  so  sold  and 
I^d  over  to  his  principal,  it  is  not  necessary  for  us  to  decide 
in  this  action. 

The  case  states  that  J.  L.  Whedbee  was  authorized  and 
directed  to  prepare  and  house  the  crops  for  market,  and  that 
the  proceeds  of  the  cotton  in  question  were  so  used  by  him^ 
and  that  he  had  no  other  means  for  that  purpose.  But  coun- 
sel for  the  plaintiffs  say,  "  the  case  does  not  state  who  gave 
this  authority  or  direction."  The  clear  and  only  reasonable 
inference  is,  that,  as  it  existed,  it  was  given  by  some  one  who 
had  the  poiver  to  give  it,  and  this,  we  assume,  could  only 
have  come  from  the  plaintiffs. 

Having,  then,  the  authority  from  the  plaintiffs  to  house  and 
prepare  the  crops  for  market,  he  had  the  implied  authority 
from  them  to  use  the  necessary  and  proper  means  to  that  end. 
The  proceeds  of  the  cotton  were  used  by  him  as  the  means,. 
and,  as  the  case  shows,  the  only  means  which  he  possessed  for 
that  purpose.  The  plaintiffs,  thus  by  and  through  an  agent 
authorized  by  them,  received  the  benefit  of  the  proceeds  of 
the  cotton,  and  to  allow  them  to  take  the  benefit  of  his  act 
and  to  repudiate  so  much  of  it  as  was  against  them,  though 
neoessary  and  proper  in  the  execution  of  the  authority  given, 
would  be  to  reverse  the  ordinary  rules  of  fair  dealing,  and 
make  fraud  easy  and  profitable. 

Whedbee  had  the  authority  from  the  plaintiffs  to  house 
and  prepare  the  crops  for  market,  and  this  carried  with  it 
the  implied  authority  to  use  the  means  necessary  for  thai 
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purpose,  and,  in  this  respect,  the  plaintiffs  were  bound  by 
his  acts.  Huiitley  v.  Mathias,  90  N.  C,  101,  and  the  cas^ 
there  cited. 

There  is  no  error. 

No  error.  AflSrmed. 


W.  R.  HOWELL  and  others  v.  MARY  A.  KNIGHT. 

Rvle  in  Slidley^s  Case — §  1329,  The  Code — Construction  of  Will. 

1.  Ch.  43,  §  5,  Rev.  Code—g  1329,  The  Cocfe—may  have  the  eflfect  of 

abolishing  the  rule  in  Shelley's  case,  in  the  contruction  of  instru- 
ments executed  since  January  1st,  1856. 

2.  The  rule  in  Shelley's  case  prevails  only  where  the  words  *' heirs,  or 

heirs  of  the  body "  of  the  tenant  for  life,  to  whom  the  estate  in 
remainder  is  limited,  are  simply  used  ;  but  it  yields  to  an  intention 
manifested  in  the  context,  or  gathered  from  other  provisions  of 
the  instrument. 

3.  A  devise,  as  follows :  **  I  lend  to  A.,  and  if  he  hath  a  lawful  heir  be- 

gotten of  his  body  at  his  death,  I  give  it  to  said  heir  or  heirs ; 
and  if  he  dies  without  an  heir  as  aforesaid,  I  lend  it  to  B./'  repeat- 
ing a  similar  gift  to  the  heir  or  heirs  of  B. ,  if  he  should  have  such 
living  at  his  death,  creates  an  estate  for  life  only  in  A.,  and  the 
rule  in  Shelley's  case  does  not  apply. 

Civil  action — Ejectment — tried  before  Avery,  /.,  at  Fall 
Term,  1887,  of  Edgecomije  Superior  Court. 

Judgment  was  rendered  for  the  plaintiffs;  defendant  ap- 
pealed. 

The  facts  appear  in  the  opinion. 

Mr.  John  Devereux,  Jr.,  {Messrs.  Gilliam  <fc  Son  filed  a 
.brief,)  for  the  plaintiffs. 

No  counsel  for  the  defendant. 
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Smith,  C  J.  The  controversy  is  in  respect  to  the  proper 
construction  of  a  clause  in  the  will  of  James  Knight,  made 
in  July,  1844,  and  proved  after  his  death  in  November,  1847. 
The  facts  are  stated  in  a  case  agreed  and  submitted  under 
section  567  of  The  Code.  The  plaintiffs  are  the  children  and, 
as  such,  the  heirs  at  law  of  James  W.  Knight,  the  devisee 
named  in  the  fourth  item  of  the  will,  the  meaning  and  legal 
effect  of  which  is  in  dispute,  who  died  intestate  in  1875. 
The  defendant,  his  widow,  claims  an  estate  in  fee  by  virtue 
of  a  sale  of  the  interest  in  the  land  devised,  under  execution 
against  her  husband,  made  in  his  life-time  by  the  Sheriff,  to 
her  as  purchaser,  and  his  deed  of  conveyance  therefor.  It 
is  agreed  that  if,  under  the  aforesaid  item  or  clause  of  the 
will,  the  devisee,  James  W.  Knight,  took  an  estate  for  life 
only,  judgment  shall  be  rendered  for  the  plaintiffs,  but  if  an 
estate  in  fee  vested  in  him  thereby,  judgment  shall  be  for 
defendant. 

The  fourth  item  is  in  these  words : 

"  I  lend  unto  my  son  James  W.  Knight  all  my  land  after 
the  death  of  his  mother,  and  if  he  hath  a  lawful  heir  begot- 
ten of  his  body  at  his  death,  I  give  it  to  said  heir  or  heirs; 
and  if  he  dies  without  an  heir  as  aforesaid,  I  lend  it  to  Vir- 
ginia Staton,  William  Ann  Staton  and  Simmons  B.  D.  Sta- 
ton,  and  if  Virginia  Staton  hath  an  heir  lawfully  begotten 
of  her  body  at  her  death,  I  give  her  share  to  said  heir  or 
heirs ;  and  if  not,  I  lend  her  share  to  William  Ann  Staton 
and  Simmons  B.  D.  Staton,  and  if  William  Ann  Staton  hath 
an  heir  or  heirs  at  her  death  lawfully  begotten  of  her  body, 
I  give  her  share  of  said  land  to  said  heir  or  heirs ;  but  if  she 
dies  without  heirs  as  aforesaid,  I  lend  her  part  to  Virginia 
Staton  and  Simmons  B.  D.  Staton  ;  and  if  Simmons  B.  D. 
Staton  hath  an  heir  or  heirs  lawfully  begotten  of  his  body 
at  his  death,  I  give  his  share  to  said  heir  or  heirs,  but  if  he 
dies  without  an  heir  or  heirs  as  aforesaid,  I  lend  his  share  to 
Virginia  Staton  and  William  Ann  Staton  ;  and  if  all  of  them 
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die  without  an  heir  as  aforesaid,  then  I  give  said  land  to  the 
two  eldest  sons  of  Lunsford  R.  Cherry,  of  said  county." 

The  following  is  the  judgment  rendered : 

This  cause  coming  on  to  be  heard  before  me  at  Fall  Term, 
1887,  of  Edgecombe  Superior  Court,  upon  the  foregoing 
statements  of  facts  submitted  as  a  controversy  without  ac- 
tion, it  is  adjudged  that  plaintiffs  recover  possession  of  the 
land  sued  for  and  the  costs  of  this  action,  from  which  judg- 
ment the  defendant  prays  an  appeal  to  the  Supreme  Court 

Exception  by  the  defendant  that  the  Rule  in  Shelley's 
case  applies;  that  by  the  will  of  James  Knight  the  absolute 
estate  in  the  land  sued  for  passed  to  James  W.  Knight. 

From  this  ruling,  the  subject-matter  of  exception,  and  the 
judgment  consequent  thereon,  as  error  assigned,  the  defend- 
ant appeals  and  brings  up  for  determination  the  principle 
known  as  "  the  Rule  in  Shelley's  case,"  to  the  facts  of  the 
present  case,  in  interpreting  the  testator's  will.  The  Rule 
in  Shelley's  case  has  long  been  recognized  as  in  force  in  this 
State,  and  even  so  late  as  the  year  1881,  in  King  v.  Udey,  85 
N.  C,  59,  in  its  application  to  wills  and  deeds  made  previous 
to  the  enactment  introduced  into  the  Revised  Code,  ch.  43, 
§  5.  This  act  declares,  that  the  limitation  in  any  writing 
"  to  the  heirs  of  a  living  person  shall  be  construed  to  be  to 
the  children  of  such  person,"  unless  a  contrary  intention  be 
apparent  in  the  instrument,  and  this  change,  in  the  inter- 
pretation of  the  technical  words  in  common  use,  correspond- 
ing with  the  evident  intention  of  the  person  employing  them, 
may  have  the  effect  of  abolishing  the  Rule,  as  so  many  of 
the  States  have  already  done.  Wash.  Real  Estate,  note  5,  at 
page  563,  in  the  construction  of  such  phraseology  found  in 
the  writings  executed  since  January  1, 1856,  when  that  Code 
went  into  eflFect. 

The  will  before  us  is  not  affected  by  this  statute,  as  the 
testator  died  before  that  date,  and  the  clause  in  dispute  must 
be  interpreted  in  the  light  of  antecedent  adjudications  by 
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which  the  law  in  force  at  the  time  of  its  execution  is  estab- 
liAed.  The  rule,  however,  is  not  an  inflexible  one,  for  it 
prevails  only  where  the  words  "  heirs  or  heirs  of  the  body  " 
of  the  tenant  for  life,  to  whom  thd  estate  in  remainder  is 
limited,  are  simply  used,  while  the  construction  yields  to  an 
intent  manifested  in  the  context  or  gathered  from  other  pro- 
visions of  the  instrument,  that  persons  answering  the  de- 
scription should  take  tlie  inheritance  as  a  gift. 

Thus,  the  superadded  words,  "equally  to  be  divided  be- 
tween them,"  or  "  share  and  share  alike,"  have  been  held 
to  prevent  the  application  of  the  rule  of  construction,  since 
they  require  a  division  per  capita  among  the  donees  of  the 
remainder,  while  under  the  law  of  descent,  the  heirs  take 
per  stirpes  and  representatively,  and,  to  give  the  rule  opera- 
tion, in  the  language  of  the  late  Chief  Justice,  "  the  same 
persons  will  take  the  same  estate,  whether  they  take  by  de- 
aoentor  purchase,  in  which  case  they  take  by  descent."  Ward 
V.  Jmes,  5  Ired.  Eq.,  400,  and  Mills  v.  Thome,  95  N.  C,  862. 

So,  as  the  predominant  and  controlling  purpose  of  the 
testator  must  prevail,  when  ascertained  from  the  general 
provisions  of  the  will,  over  particular  and  apparently  incon- 
sistent expressions,  to  which,  unexplained,  a  technical  force 
is  given,  we  may  inquire  and  And  out  in  what  sense  such 
expressions  were  used,  and  what  the  testator  meant  in  using 
them. 

Now,  examining  the  will  according  to  this  test,  we  think  it 
quitemanifest  the  terms  *heir,"  "heirs,"  "lawful  heir  begotten 
of  his  body,"  were  employed  not  to  designate  the  estate,  but 
the  person  to  take  it,  the  children  of  the  devisee  to  whom 
the  immediately  preceding  life  estate  is  limited;  in  other 
words,  a  designaiio  personarum.  The  consi'lerations  which 
support  this  view  will  be  briefly  mentioned  : 

1.  The  testator  uses  one  word  when  giving  a  limited  or 
life  estate  to  a  donee,  and  another  and  diflerent  word  when 
giving  an  absolute  estate,  or  remainder  in  fee;  and  this  dis- 
100—17 
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tinction  is  carefully  maintained  throughout  the  entire  clause, 
as  well  as  in  subsequent  clauses  where  similar  limitations  are 
found.  Thus  he  says :  "  I  lend  unto  my  son  James,"  and  "  if 
he  hath  a  lawful  heir,  begotten  of  his  body  at  his  death,  I  give 
it  to  said  heir"  or  "heirs;"  if  he  die  without  such,  "I  lend  it 
to  Virginia  Staton"  and  others,  and  upon  similar  contin- 
gency "  I  give  her  share,"  &c.;  and  if  she  die  without  such 
heir,  I  lend  her  share  to  William  Ann  Staton,  &c.,  and  at  her 
death,  "  I  give  the  share  to  her  heir  or  heirs,"  and  so  on  to 
the  end  of  the  clause.  Studiously  throughout  the  will,  in 
the  disposition  alike  of  real  and  personal  estate,  this  phrase- 
ology is  preserved,  the  word  ''lend"  being  used  to  indicate 
the  nature  and  extent  of  the  donation,  when  the  estate  or 
property  is  to  be  limited,  implying  a  reservation  in  the 
donor,  as  in  a  strict  sense  the  word  means;  and  when  the 
absolute  property  is  to  be  parted  with,  it  is  given  to  the  ul- 
terior donee.  This  distinctly  marks  the  differences  in  the 
devises  and  an  intent  which  can  only  be  fulfilled  by  giving 
a  meaning  to  the  term  "  heir,"  which  confines  it  to  a  child 
or  children ;  a  sense  in  which  it  is  generally  understood  in 
popular  use.  Payne  v.  Sale,  2  Dev.  &  Bat.  Eq.,  455;  opinion 
of  Gaston,  J. 

2.  The  expression,  "if  he  have  a  lawful  heir,  begotten  of 
his  body,  at  his  death,"  most  clearly  points  to  personal  off- 
spring, which  must  be  a  "  lawful,"  as  distinguished  from  an 
"illegitimate"  child.  There  can  be  no  such  thing  as  an  wi- 
lawful  heir,  for  it  is  by  virtue  of  the  law,  that  one  bears  that 
relation  to  the  estate  of  an  intestate,  and  the  absurdity  van- 
ishes when  the  qualification  is  attached  to  a  child. 

3.  The  term  throughout  the  will,  for  it  is  constantly  used, 
must  bear  this  construction,  to  give  full  scope  and  efficacy  to 
the  successive  limitations,  and  unless  it  is  given,  the  will 
must  utterly  fail  to  carry  out  the  testator's  obvious  purposes. 

With  this  manifestation  of  an  intent  predominating  in  the 
will,  the  rule  in  Shelley's  case  must  be  subservient,  and  the 
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role  itself  admits  an  exception,  from  its  operation  under 
such  circumstances. 

We  do  not  subvert  a  principle  which  has  long  been  a  rule 
of  property  in  this  State,  as  well  as  in  England,  and  under 
which  have  vested  rights  we  would  be  unwilling  to  disturb ; 
and  the  General  Assembly  alone  can  repudiate  it,  if  unjust 
in  its  operation,  if  this  has  not  already  been  done  as  to  wills 
or  deeds  made  after  an  abolishing  enactment. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

Xo  error.  Affirmed. 


JAMES  A.  HARREI.L  v.  JAMES  C.  WARREN. 

Execuiuyn— False  Return— Sheriffs— The  Code,  §§  1112,2079— 
Pleadings;  form  of  Complaint  for  a  False  Return. 

1.  Any  person  may  sue  for  the  penalty  iaiposed  upon  Sheriffs  by  §  2079, 
of  The  Code,  for  a  false  return,  and  he  need  not  mention  in  his  com- 
plaint the  other  party  to  whom  the  statute  gives  one  half  of  the 
recovery. 

1  The  penalty  of  $500  imposed  for  a  false  return  by  §  2079  is  restricted 
to  Sheriffs,  and  false  returns  by  them  made  to  civU  process, 

^  F<Nrmerly  the  penalty  of  $100,  imposed  for  a  false  return  to  criminal 
process,  was  restricted  to  constables.  Under  The  Codey  §  1112,  it 
is  extended  to  Sheriffs  and  other  officers,  State  or  municipal,  but 
is  still  confined  to  criminal  process  delivered  to  such  an  officer  as 
is  bound  by  law  to  execute  it. 

4.  In  order  to  render  a  Sheriff  liable  for  a  false  return  under  §  2079, 
falsehood  must  be  found  in  the  statement  of  facts  in  the  return. 

'•  If  a  return  be  false  in  fact,  inadvertence  or  mistake  is  no  excuse  or 
protection  to  the  officer,  although  no  intentional  deceit  was  prac- 
ticed. 
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6.  In  an  action  for  the  penalty  imposed  for  a  false  return  the  complaint 

stated,  in  substance :  That  an  execution  was  placed  in  the  Sheriffs 
hands,  and  by  him  levied  on  the  goods  of  the  defendant  therein 
named,  which  goods  the  Sheriflf  kept  locked  up  for  several  days:  that 
defendant  in  the  execution,  at  the  time  of  the  levy,  demanded  that 
his  exemptions  be  allotted  to  him;  that  defendant  paid  the  Sheriff 
$2.50  in  part  of  the  execution,  while  his  goods  were  held  under  the 
levy :  that  after  keeping  said  goods  several  days  and  receiving  the 
said  $2.50,  the  Sheriff  returned  said  execution :  *'  Levy  made ;  fees 
demanded  for  laying  off  exemptions  and  not  paid.  No  further 
action  taken  T  that  said  return  was  false  in  that  it  did  not  state  that 
he  had  collected  said  $2.50  on  the  execution  ;  Held^  that  a  demurrer 
to  the  complaint  should  be  sustained,  because  there  was  no  aver- 
ment that  the  statement  contained  in  the  return  was  untrue,  or  that 
the  demand  by  the  Sheriff  for  his  fees  was  not  made  and  refused. 

7.  Upon  such  a  state  of  facts  the  failure  to  mention  the  payment  of 

$2.50  in  his  return,  made  the  return  defective y  but  such  an  omis- 
sion does  not  render  the  Sheriff  liable  to  the  penalty  imposed  for 
a  false  return. 

Civil  action,  against  a  SheriflF,to  recover  the  penalty  im- 
posed by  §  2079  of  The  Codcy  for  a  false  return,  tried  before 
Graves,  /.,  at  Fall  Term,  1887,  of  Chowan  Superior  Court. 

The-  defendant  demurred  to  the  complaint.  Demurrer 
overruled.    Appeal  by  defendant. 

The  action,  begun  by  the  issue  of  a  summons  on  the  21st 
day  of  March,  1887,  is  prosecuted  by  the  plaintiff  against  the 
defendant  for  an  alleged  false  return,  made  by  him  as  Sheriff, 
to  an  execution  delivered  into  his  hands  in  favor  of  John 
Smith  against  the  plaintiff,  and  the  recoverj'^  of  the  penalty 
given  by  §  2079  of  The  Code.  The  complaint  filed  is  as  fol- 
lows: 

The  plaintiff,  complaining  of  the  defendant  in  this  action, 
alleges : 

1.  That  the  defendant,  James  C.  Warren,  was  duly  and 
regularly  elected  Sheriff  of  Chowan  County  at  the  regular 
election  in  November,  1884;  that  he  qualified,  according  to 
law,  on  the  ..  day  of  December,  1884,  gave  bonds,  which 
were  approved  and  accepted  b)'  the  proper  authorities ;  was 
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inducted  into  and  took  possession  of  said  oflRce  of  Sheriff, 
and  became  and  continued  from  that  date  to  be  the  duly 
quahfied  and  acting  Sheriff  of  Chowan  County  until  his  term 
expired,  according  to  law,  in  December,  1886. 

2.  That  at  Spring  Term  of  the  J>uperior  Court  of  Chowan 
County,  for  the  year  1885,  in  an  action  therein  pending,  a 
judgment  waS  rendered,  in  all  respects  regular  and  valid, 
after  due  notice  to  this  plaintiff,  who  was  a  party  thereto,  in 
favor  of  John  Smith  and  against  James  A.  Harrell  (this 
plaintiff),  for  the  recovery  of  a  certain  horse,  described  in  the 
complaint  in  said  action,  or  for  one  hundred  dollars  and  in- 
terest on  same  from  date  of  undertaking  in  said  action,  if 
delivery  could  not  be  had,  and  for  the  recovery  of  the  sum 
of  twenty-four  dollars  and  fifteen  cents,  costs  of  said  action, 
and  that  said  judgment  was  regularly  docketed  in  said  Su- 
perior Court  at  said  term. 

3.  That  on  the  31st  day  of  August,  1886,  said  judgment 
having  before  then  been  settled,  except  as  to  the  costs,  and 
only  a  part  of  said  costs  having  been  paid,  an  execution  was 
issued  from  said  Superior  Court  of  said  county,  directed  to 
the  Sheriff  of  said  count}',  commanding  him  to  cause  to  be 
made  the  sum  of  twenty -two  dollars  and  fifteen  cents  of  the 
goods  and  chattels,  lands  and  tenements,  of  James  A.  Har- 
rell (this  plaintiff),  and  to  return  same  with  said  execution 
to  said  Superior  Court  on  the  4th  Monday  after  the  Ist  Mon- 
day in  September,  1886. 

4.  That  said  execution,  a  copy  of  which  is  hereto  attached, 
marked  "  B,"  and  made  a  f)art  of  this  complaint,  was  deliv- 
ered to  said  James  C.  Warren,  Sheriff  as  aforesaid,  and  that 
said  Warren,  under  and  by  virtue  thereof,  on  tlie  2d  day  of 
October,  1886,  levied  upon  the  goods,  wares  and  merchan- 
dise in  a  store  in  lidenton,  in  possession  of  said  James  A. 
Harrell  (this  plaintiff),  locked  said  store,  refused,  on  demand 
of  Harrell,  to  have  his  exemptions  allotted,  and  kept  the 
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keys  of  said  store  for  several  days,  the  goods  in  the  mean- 
while being  locked  up  in  said  building. 

5.  That  this  plaintiff,  on  the  6th  day  of  October,  1886, 
paid  to  said  James  C.  Warren,  Sheriff  as  aforesaid,  on  and 
in  part  satisfaction  of  said  execution,  the  sum.  of  two  dollars 
and  fifty  cents. 

6.  That,  after  keeping  said  HarrelPs  goods,  wares  and 
merchandise  in  his  custody  for  several  days,  and  after  being 
paid  by  Harrell  on  said  execution  the  sum  of  two  dollars 
and  fifty  cents,  as  stated,  the  said  Warren,  Sheriff  as  afore- 
said, returned  said  execution  to  said  Fall  Term  of  Chowan 
Superior  Court,  which  began  on  the  4th  day  of  October,  1886, 
with  a  return  endorsed  thereon,  signed  by  him  as  Sheriff,  in 
the  following  words  : 

"  Levy  made ;  fees  demanded  for  laying  off  exemptions, 
and  not  paid.     No  further  action  taken. 

(Signed)  J.  C.  WARREN,  Sheriffr 

7.  That  said  return,  made  by  said  Warren,  as  Sheriff,  on 
said  execution,  was  a  false  return,  in  that  it  did  not  state 
that  he  had  collected  any  money  on  the  same. 

8.  That  this  plaintiff,  James  A.  Harrell,  is  the  party  ag- 
grieved by  said  false  return,  as  he  still  appears,  by  said  re- 
turn, as  owing  the  full  amount  of  said  execution,  and  there- 
fore he  brings  this  suit  to  recover  the  penalty  prescribed  of 
five  hundred  dollars. 

9.  That  before  bringing  this  action,  he  demanded  of  said 
Warren  payment  of  said  sum,  and  that  said  Warren  refused 
to  pay  the  same. 

Wherefore  plaintiff  demands  judgment  against  said  de- 
fendant for  the  sum  of  five  hundred  dollars,  and  for  costs  of 
this  action. 

The  defendant  demurred  as  follows : 
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''The  defendant  demurs  to  the  complaint  in  this  action, 
because  the  facts  therein  set  out  do  not  constitute  a  cause  of 
action,  for  that : 

1.  It  does  not  appear  that  the  return  of  the  Sheriff  is  false 
in  fact. 

2.  It  does  not  appear  that  the  return  of  the  Sheriff  was 
not  a  due  return  in  the  meaning  of  the  act. 

3.  That  if  any  cause  of  action  is  set  out  in  the  complaint 
the  penalty  recoverahle  for  the  same  is  less  than  two  hun- 
dred dollars,  and  this  Court  has  no  jurisdiction  of  the 
same. 

Wherefore  defendant  demands  judgment  that  he  go  with- 
out day  and  recover  his  costs." 

The  Court  adjudged  that  the  demurrer  of  the  defendant 
be  overruled,  and  that  the  defendant  be  allowed  to  answer, 
and  that  the  plaintiff  Recover  of  the  defendant  the  cost  of 
the  term. 

From  this  judgment  the  defendant  appealed  to  this  Court. 

Mr,  John  Devereux,  Jr.j  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  The  case  has  not 
been  argued  for  defendant,  and  besides  the  specific  grounds 
assigned  in  the  demurrer,  we  meet  at  the  threshold  the 
question,  whether  any  cause  of  action  upon  the  facts  stated, 
accnies  to  the  plaintiff,  and  this  objection  has  been  disposed 
of  in  cases  heretofore  before  the  Court. 

In  Martin  v.  Martin,  5  Jones,  346,  it  is  decided  that  any 
person  may  sue  for  the  penalty,  and  he  need  not  mention  the 
other  party  to  whom  the  statute  gives  one  moiety  of  the  re- 
covery. The  same  point  was  made,  and  though  not  spe- 
cially mentioned  in  the  opinion,  was  necessarily  overruled 
in  the  judgment  rendered  for  the  plaintiff,  in  the  later  case 
of  Peebles  v.  Newaom,  74  N.  C,  473. 
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Nor  is  the  objection  taken  in  the  demurrer  to  the  jurisdic- 
tion tenable,  based  upon  the  suggestion  that  only  $100  are 
recoverable  according  to  section  1112  of  The  Code,  the  claim 
to  which  must  be  made  in  a  Justice's  Court. 

The  preji^cnt  action  is  not  brought  under  that  section  which 
belongs  to  the  chapter  entitled  "Crimes  and  Punishments,'^ 
but  to  enforce  the  enactment  contained  in  §  2079,  which  has 
long  been  the  law,  and  which  this  Court  decided,  in  Martin 
V.  Martin,  5  Jones,  341),  was  restricted  to  civil  process  and 
false  returns  made  thereto  bv  Sheriffs.  At  the  time  of  this 
ruling  the  penalty  of  $100,  imposed  for  false  .returns  made 
to  criminal  process,  was  restricted  to  constables  and  forms 
part  of  the  chapter  (§  118)  devoted  in  the  Revised  Code  to 
crimes  and  punishments.  In  its  transfer  to  the  present 
Code,  its  scope  has  been  enlarged  and  made  to  embrace  Sher- 
iffs, constables  and  other  officers,  t5tate  or  municipal,  but 
is  still  confined  to  criminal  process  delivered  to  such  officer 
as  is  bound  to  execute  it.  There  is,  therefore,  no  unauthor- 
ized assumption  of  jurisdiction,  and  the  suit  is  brought  in 
the  proper  Court. 

The  main  and  essential  matter  is,  has  a  false  return  been 
made?  Not  an  insufficient  rciinni — for  this  is  punishecf  less 
rigorously  and  in  a  more  summary  way.  There  must  false- 
hood in  the  statement  of  facts  be  found  in  the  return  in  or- 
der to  incur  the  SoOO  penalty,  and  for  this,  inadvertence  or 
mistake  furnishes  no  excuse  and  no  protection  to  the  officer. 
So  it  is  held  in  Tomlinson  v.  Long,  8  Jones,  469;  Albright  v. 
Tapscott,  Ibid.,  473 ;  Finley  v.  Hayes,  81  N.  C,  368,  and  in 
Peebles  v.  Neivsom,  supra. 

It  appears  from  the  plaintiff's  allegation,  that  the  defend- 
ant refused,  on  demand  of  the  plaintiff,  who  was  defendant 
in  the  execution,  to  separate  from  the  stock  of  goods  levied 
on  and  assigned  to  the  plaintiff  his  exempted  part  thereof, 
the  reason  for  not  doing  which  is  set  out  in  the  Sheriff's 
return.    There  is  no  averment  in  the  complaint  that  the 
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statement  is  untrue,  or  that  the  demand  of  the  Sheriff  for 
his  fees  was  not  made  and  refused,  and  that  in  consequence 
the  Sheriff  did  not  proceed  further.  There  is,  so  far  as 
shown,  no  falsehood  in  this  part  of  the  return,  and  no  action 
can  be  maintained  for  the  statutory  penalty  given  for  a 
'*/a/«c  return" 

The  numerous  adjudged  eases  fully  sustain  this  interpre- 
tation of  the  enactment  and  of  its  purposes,  as  will  be  seen 
by  a  reference  to  some  of  those  most  pertinent  to  the  present 
inquiry. 

A  Sheriff's  return,  "  not  to  be  found  in  my  c  rinty,"  wns 
declared  to  be  false  when  no  effort  had  been  maJj  to  find 
the  party,  because  **  not  to  be  found"  implies  and  means 
that  a  search  has  been  made,  and  this  is  untrue ;  Tomlinson 
V.  Long,  8  Jones,  409. 

"  Too  late  to  execute,"  was  so  held  in  Lemit  v.  Freeman^  7 
Irt*d.,  317,  where  the  process  passed  into  the  Sheriff's  hands 
more  than  ten  and  less  than  twenty  days  before  the  term  of 
the  Court  to  which  it  was  to  be  returned. 

In  Lemit  v.  Mooring,  8  Ired.,  312,  the  Sheriff  sought  to  ex- 
cuse the  neglect  to  execute  the  writ,  and  returned,  in  sub- 
stance, that  himself  and  his  deputies  were  officially  and  so 
constantly  employed  as  to  be  unable  to  serve  it,  after  it  was 
received;  in  reference  to  which,  Rcffin,  C.  J.,  remarks,  in 
regard  to  the  incurring  the  penalty,  that  "to  have  that  ef- 
fect, it  (the  return)  must  he  false  in  point  of  fact,  and  not  false 
merely  as  importing,  from  fads  truly  stated,  a  wrong  legal  conclu- 


«on." 


But  the  subject  is  very  clearly  discussed,  and  the  true 
meaning  of  the  statute,  in  its  application  to  these  officers, 
ascertained  and  declared  by  the  late  Chief  Justice,  in  the 
opinion  delivered  by  him  in  Martin  v.  Martin,  supra,  from 
which  we  (juote,  instead  of  further  comment  of  our  own,  as 
settling  the  law : 

"  *  Not  satisfied,'  is  an  insufficient  return  to  a  writ  of  fieri  fadas. 
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for  the  reason,  that  it  does  not  set  forth  the  ground  upon  which 
the  oflScer  has  failed  to  make  the  money.  But  it  may,  nev- 
ertheless, be  a  false  return.  For  instance,  suppose  the  officer 
made  the  full  amount  required  by  the  execution,  and  re- 
turned it  "  not  satisfied."  Such  a  return  is  clearly  false ;  it 
may  be,  he  has  made  only  a  part  of  the  amount,  and  without 
any  reference  to  the  part  received,  returns  it  '  not  satisfied '; 
it  would  not  be  a  false  return — because,  taking  it  literally, 
the  execution  is  not  satisfied,  and  the  return  may  have  re- 
ferred to  that  part  merely.  But  when,  as  in  our  case,  the 
return  is  made  in  reference  to  the  part  received,  and  sets 
forth  a  payment  in  Janxiaryy  and  another  in  March^  suppressing 
the  fact  of  the  other  payment  in  February y  then '  not  satisfied ' 
is  used  in  the  sense  of  not  satisfied  as  to  the  residue,  and  is 
necessarily  false,  in  respect  to  the  payment  suppressed." 

This  is  a  very  lucid  exposition  of  the  enactment,  and  dis- 
penses with  further  observations  from  us. 

Assuming,  as  we  must,  for  the  purpose  of  the  demurrer, 
the  truth  of  every  averment  of  fact  contained  in  the  com- 
plaint, there  is  no  conflict  between  it  and  the  return  that 
brands  the  latter  with  falsehood,  and  such  repugnance  is 
essential  to  the  action. 

The  defendant,  in  order  to  a  full  and  proper  response  to 
the  writ,  ought  to  have  made  mention  of  the  small  payment 
made  him,  and  in  this  particular,  the  return  is  defective, 
yet  he  says  nothing  to  the  contrary — nothing  false  in  fact; 
and  the  omission  to  do  what  ought  to  have  been  done  in  mak- 
ing his  return,  does  not  bring  the  Sheriff  under  this  condemna- 
tion of  the  statute — an  enactment  so  severe  as  not  to  excuse 
when  there  is  a  mere  mistake,  and  no  intentional  deceit 
practiced.     Peebles  v.  XewHorn^  sitpra. 

There  is  error.  The  judgment  must  be  reversed,  and  the 
demurrer  sustained. 

Error.  '  Reversed. 
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J.  L  GRUBB  y.  M.  A.  LOOKABILL  and  F.  H.  LOOKABILL  and 
«  others. 

Judicial  Sale — Parties — Executors  and  Administrators — §  1492 
of  The  Code — Jxidgmerd  against  Deceased  Party — Ejectment. 

1.  In  an  action  brought  by  the  personal  representative  of  ao  obligor  in  a 
bond  for  title  to  subject  the  land  to  the  payment  of  the  purchase 
money,  the  heirs  at  law  of  the  obligor  are  necessary  parties,  in  or- 
der to  a  valid  judicial  sale  of  the  land. 

1  Perhaps  if  the  bond  had  been  recorded,  as  required  by  g  1492,  and 
that  section  had  been  complied  with  in  all  other  respects,  a  sale 
would  be  valid,  although  ordered  in  an  action  to  which  the  heirs 
at  law  of  the  vendor  were  not  parties. 

1  Where,  in  such  an  action,  the  personal  representative  and  one  of  the 
heirs  at  law  of  the  vendor  are  plaintiffs,  and  the  vendee  is  defend- 
ant, a  sale  made  under  a  consent  judgment,  passes  the  equitable 
estate  of  the  vendee,  and  that  portion  of  the  legal  estate  which 
was  vested  in  the  heir  at  law  who  was  plaintiff. 

4.  When  the  record  contains  no  notice  or  suggestion  of  the  death  of  a 

party,  a  judgment  rendered  against  such  deceased,  after  his  death, 
is  not  void,  but  only  voidable. 

5.  Plaintiff  being  owner  of  the  equitable  estate  of  the  obligee  in  a  bond 

for  title,  and  of  a  one-fourth  share  of  the  legal  title,  can  recover 
possession  in  an  action  of  ejectment  against  persons  claiming  un- 
der such  obligee. 

k 

Action  of  Ejec^tment,  tried  before  Gilmer,  J.,  at  March 
Term,  1887,  of  Davidson  Superior  Court. 

The  plaintiff  claimed  title  under  a  judicial  sale,  made  in 
an  action  to  which  one  F.  D.  Lookabill  was  a  party  defendant. 

The  defendants  are  the  widow  and  one  of  the  heirs  at  law 
of  said  F.  I).  Lookabill. 

There  was  judgment  that  pi ainti ft' recover  the  possession  of 
the  land  in  coutroversv  from  the  defendants.  The  other  facts 
are  stated  by  the  Chief  Justice,  as  follows : 

The  title  to  the  land,  for  the  recovery  of  which  this  action 
is  prosecuted,  belonged  to  Thomas  P.  Allen,  who  sold  the 
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same  to  one  F.  D.  Lookabill,  executing  to  him  a  title  bond 
and  taking  from  him  a  certain  note  for  the  purchase  money. 
Allen  died,  leaving  a  will,  in  the  Spring  of  18f5,  and  Wiley 
J.  Loftin,  his  administrator  de  bonis  /ion,  with  the  will  an- 
nexed, instituted  suit  against  Lookabill,  the  purchaser,  for 
the  purchase  money,  and  that  the  land  mentioned  in  the 
contract  should  be  sold  for  its  payment.  To  this  suit  Am- 
brose D.  Allen,  one  of  the  four  heirs  at  law  of  the  deceased 
vendor,  was  alone  of  them  made  a  co-defendant  with  said 
F.  D.  Lookabill  in  the  action.  The  latter  gave  his  written 
consent  to  the  sale,  and  accordingly  it  was  so  ordered,  the 
land  sold,  and  report  thereof  made  and  confirmed,  and  judg- 
ment rendered,  directing  a  deed  of  conveyance  to  be  made 
to  the  purchaser,  II.  K.  Wylde,  for  whom  was  afterwards 
substituted  Elizabeth  Wylde,  on  payment  of  the  sum  bid. 
The  commissioners,  under  the  order,  made  a  deed  for  the 
land  to  the  substituted  purchaser,  and  she  afterwards  con- 
veyed it  to  the  present  plaintitt*.  F.  D.  Lookabill  died  on 
September  25,  1880,  soon  after  the  term  of  the  Superior 
Court  of  Davidson  County,  held  in  that  month,  had  expired, 
during  which,  the  decretal  order  of  confirmation  and  for 
title  was  entered.  At  Fall  Term,  1(S82,  an  order  was  made 
allowing  certain  counsel  to  appear  in  the  cause  for  the  heirs 
at  law  of  Thomas  P.  Allen,  of  whose  action  no  mention  is 
found  in  the  record,  except  as  may  be  inferred  from  the 
action  of  the  Court,  at  the  next  succeding  term,  in  entering 
the  following  order:  "  It  appearing  that  all  the  parties  and 
their  representatives  are  before  the  Court,  and  the  purchase 
money  has  not  been  paid,  or  title  made  to  tlie  land,  it  is 
therefore  ordered,  by  consent,  that  judgment  be  entered 
against  Elizabeth  Wylde  for  the  sum  of  $964,  of  which  sum 
S800  is  principal  money,  with  interest  on  said  principal 
money  till  paid,  and  upon  payment  of  said  amount  to  W. 
J.  Loftin,  the  commissioner,  he  shall  make  title  to  her,  pro- 
vided she  pays  the  same  on  or  before  the  15th  day  of  June, 
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1883;  but  should  she  fail  to  so  pay,  then  the  said  commis- 
sioDer  shall  resell  the  land  for  cnsh,  and  make  title  to  the 
purchaser,  and  report  his  proeeedingd  to  the  next  term  of 
this  Court.  J.  F.  GRAVES, 

Judge  Preaidivg" 

The  order  has  the  signature  of  counsel  for  plaintiff  Am- 
brose Allen  and  Elizabeth  Wylde  also,  and  under  the  title 
of  the  plaintiff  against  **  F.  D.  Lookabill,  and  other  de- 
fendants/' 

At  Fall  Term,  1883,  the  cause  appears  on  tlie  docket  in  a 
similar  form,  except  that  the  defendants  are  designated  as 
F.  D.  Lookabiirs  heirs  and  others,  and  the  decretal  final 
order  is  consummated  by  the  report  of  the  plaintiff  Loftin, 
that  full  payment  of  the  purchase  money,  $976,  has  been 
made  to  him  by  the  said  Elizabeth  Wylde,  and  that  he  has 
executed  to  her  a  deed  in  fee  simple  of  the  premises,  and 
this  report  was  confirmed. 

The  plaintiff  further  exhibited,  in  evidence,  a  transcript  of 
a  certain  proceeding  instituted  by  the  administrator  against 
Henry  Grarner  and  wife  Maria  J.,  Ambrose  P.  Allen,  Charles 
P.  Allen,  Emily  P.  Wilkie  and  L.  P.  Wilkie,  executor  of 
Thomas  P.  Allen,  in  which,  by  petition,  before  the  Clerk,  he 
sets  out,  among  other  mnttcrs,  his  reception,  as  administrator, 
of  the  1976,  proceeds  of  sale  of  'and,  and  showing  a  balance  to 
bestill  due  of  the  original  purchase  money  on  Lookabill 'scon- 
tract,  and  praying  for  a  settlement  of  the  estate  of  the  testa- 
tor, Thomas  P.,  including  a  charge  against  him  therefor  to 
the  extent  of  the  amount  received.  To  this  petition  answers 
were  put  in,  that  of  Charles  P.  Allen,  admitting  the  same, 
that  of  M.  J.  Garner,  denying  the  allegations,  while  E.  P. 
Wilkie,  one  of  the  heirs  at  law,  failed  to  file  any  answer. 
The  disposition  of  the  cause  is  not  stated  in  the  record,  so 
much  of  which  is  shown  as  discloses  the  fact  that  said  mon- 
eys went  into  the  general  administration  account. 
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Upon  this  state  of  facts,  it  was  contended,  by  defendants, 
that  no  title  passed  to  plaintiff,  because  three,  at  least,  of  the 
heirs  at  law  of  said  Thomas  P.  Allen,  to-wit:  Charles  P. 
Allen,  E.  P.  Wilkie  and  M.  J.  Garner,  had  not  been  made 
parties  to  the  action  by  said  Wiley  J.  Loftin  aforesaid,  against 
F.  D.  Lookabill,  nor  the  heirs  of  F.  D.  Lookabill,  and  be- 
cause of  no  description  of  land  in  the  com  plaint,  but  his  Honor 
was  of  the  opinion  that  the  heirs  of  the  said  Thos.  P.  Allen 
were  not  necessary  parties  to  said  action,  and  that  the  heirs 
of  said  F.  D.  Lookabill  were  presumed  to  be  parties  in  said 
action  of  Wiley  J  Loftin,  administrator,  against  F.  D.  Look- 
abill, and  after  the  death  of  said  Lookabill,  continued  against 
F.  D.  Lookabiirs  heirs,  and  that  there  was  a  suflScient  de- 
scription of  the  land,  and  directed  a  verdict  to  be  entered  in 
favor  of  the  plaintiff.     Defendant  excepted  and  appealed. 

Mr.  E.  E.  RapeVy  for  the  plaintiff. 

Mr.  W.  H.  Bailey  {Mr.  Levi  Scott  also  filed  a  brief),  for  the 
defendants. 

Smith,  C.  J.,  (after  stating  the  facts  as  above).  We  do  not 
concur  in  the  opinion  of  the  Court,  that  the  heirs  of  the  ven- 
dor, Thomas  P.  Allen,  to  whom,  upon  his  death,  the  land 
embraced  in  his  contract  with  Lookabill  descended  assum- 
ing it  not  to  have  been  devised,  since  the  legal  estate  was  in 
them,  are  not  necessary  parties  to  the  action  in  order  to  a 
full  relief,  and  the  divesting  and  transferring  the  same  to  the 
purchaser.  "Before  the  passing  of  the  act  of  1797,"  (The 
Code,  §  1492,)  says  Nash,  C.  J.,  "  where  a  vendor  entered  into 
a  bond  to  make  title,  and  died  before  so  doing,  his  heirs  were 
the  proper  persons  on  whom  the  purchaser  had.  the  right  to 
call  for  the  necessary  conveyance.  If  they  refused  to  convey 
the  title,  the  person  was  driven  into  a  Court  of  Equity,  and 
to  such  a  suit  the  heirs  were  necessary  parties."  Oiborne  v. 
McMiUariy  5  Jones,  109. 
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For  a  similar  reason,  when  the  personal  representative  of 
the  deceased  vendor  seeks  to  subject  the  land  to  the  pay- 
ment of  the  debt  contracted  in  the  purchase,  he  must  make 
the  heirs  of  his  intestate  parties,  in  order  to  an  effectual  sale 
of  the  descended  legal  estate. 

The  action  seems  to  have  been  prosecuted  upon  a  con- 
struction of  the  statute  referred  to,  that  inasmuch  as  the  ad- 
ministrator of  the  vendor  could  himself  make  title  upon 
payment  of  the  purchase  money,  his  presence  in  the  action 
was  sufficient  to  accomplish  the  double  object  of  securing 
the  money  and  passing  the  estate  to  a  purchaser,  when  sold 
for  that  purpose.  Perhaps  this  view  is  admissible,  if  the 
bond  had  been  proved  and  registered,  as  required  under  the 
intimation  expressed  in  the  opinion  in  Hodges  v.  Hodges,  2 
D.  &  B.  Eq.,  72,  and  While  v.  Hooper,  6  Jones  Eq.,  152,  with- 
out the  presence  of  the  vendor's  heirs,  if,  in  other  respects, 
the  provisions  of  the  statute  had  been  complied  with.  For 
the  form  of  the  proceeding  adopted  aims  at  the  same  thing, 
the  enforcement  of  the  contract,  by  subjecting  the  land  to 
the  debt  incurred  in  its  purchase,  and  the  debtor  not  only 
makes  no  objection,  but  gives  his  consent  to  the  sale,  and 
the  sale  has  at  least  the  effect  of  passing  his  equitable  estate  in 
the  premises,  and  also  the  part  of  the  legal  estate  which 
vested  in  the  said  Ambrose  D.  Allen. 

Again,  as  to  the  objection  that  LookabilPs  heirs  were  not 
introduced  into  the  action  in  his  place  after  his  death,  it  may 
be  observed  that  certain  counsel  were  expressly  authorized 
to  appear  for  them,  and  the  style  of  the  case  was  immediately 
changed,  as  if  they  had  become  parties  under  that  general 
designation,  and  so  it  is  declared  in  the  decretal  order  of  the 
ensuing  term  in  the  recital,  "  That  all  the  parties,  and  their 
representatives,  are  before  the  Court." 

The  only  further  action  in  the  cause,  after  the  death  of 
the  vendee,  was  to  substitute  a  new  purchaser  in  place  of  the 
first,  and  when  the  terms  of  the  decree  for  title  were  reported 
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as  having  been  complied  with,  and  a  conveyance  executed, 
to  confirm  the  report. 

But  if  the  heirs  were  necessary  parties  after  the  ancestor's 
death  to  give  efficacy  to  an  order  which  was  made  in  his 
life-time,  and  wlien  carried  out  passed  the  title,  as  of 
that  date,  as  ruled  in  Vass  v.  Arringtou^  89  N.  C,  10,  it  is 
held,  at  least  when  the  record  contains  no  notice  or  sugges- 
tion of  the  death  of  a  party,  that  a  judgment  rendered  after 
such  death  is  irregular  and  voidable,  but  not  void  in  the 
absence  of  any  action  to  make  it  so.  Lyun  v.  Lowe,  88  N.  C, 
478. 

There  is  no  force  in  the  objection  that  the  land  is  not  suf* 
ficiently  described  in  the  petition  for  a  settlement  of  the 
estate. 

It  is  clear  that  the  full  equitable  estate  in  the  land,  and  a 
fractional  part  of  the  legal  estate,  is  vested  in  the  plaintiff, 
and  this  warrants  a  recoverv. 

There  is  no  error,  and  we  affirm  the  ruling  and  judgment 
of  the  Court. 

No  error  Affirmed. 


MARY  H.  SHAW  v.  A.  B.  WILLIAMS. 

Evidence — Restricted  Agency — Deed;    recital  of  Receipt  of 

Purchase  Money  in. 

1.  Where  defendant  relies  upon  a  payment  made  by  him  to  plain ttflTs 
agent,  as  possession  of  authority  by  the  agent  i^  eaaential  to  the 
defence,  and  must  be  shown,  so  restrictions  imposed  upon  the 
agent's  authority  may  be  shown  as  essential  parts  of  it;  and  such 
restrictions  can  be  proven,  although  they  were  never  communi- 
cated to  the  defendant. 


r 
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1  A,  B  and  C,  jointly  owned  a  pai*cel  of  land. ,  A  and  B  orally  empow- 
ered C  to  sell  the  land  at  a  fixed  price  to  defendant.  C  made  the 
sale,  and  afterwards  A,  B  and  C,  executed  a  joint  deed  to  the  de- 
fendant, which  contained  the  usual  recital  of  receipt  of  the  pur- 
chase money.  The  deed,  with  the  assent  of  all,  was  delivered  to 
defendant  by  B.  The  defendant  paid  A*s  share  of  the  purchase 
money  to  C,  who  never  paid  it  to  A.  A  had  instructed  C  not  to 
receive  her  share  of  the  money,  but  to  leave  it  with  defendant 
until  she  called  for  it.  Defendant  did  not  know  of  these  instruc- 
tions; Held,  that  A  could  recover  her  share  of  the  purchase  money 
from  defendant.  At  law,  a  recovery  cannot  be  had  of  purchase 
money,  the  receipt  of  which  is  recited  in  a  deed.  But  in  equity ^ 
this  obstacle  is  removed  when  the  rocital  resulLs  from  inadver- 
tence, and  was  inserted  under  a  mistake  of  its  legal  effect,  without 
any  intention  of  the  parties  that  it  should  bar  a  recovery  of  the 
purchase  money. 

Civil  action,  tried  before  Clark^  /.,  and  a  jury,  at  May 
Term,  1887,  of  Cumberland  Superior  Court. 
Judgment  for  plaintiff.     Appeal  by  defendant. 
The  facts  appear  in  the  opinion. 

Mr.  R.  P.  Buztouy  for  the  plaintiff. 
Mr.  K  M.  Ray,  for  the  defendant. 

Smith,  C.  J.  The  plaintiff,  her  sister  Jane  S.,  wlio  had 
intermarried  with  one  W.  W.  Graham,  and  her  brother, 
John  W.  Jenkins,  being  tenants  in  common  of  an  estate  in 
fee  in  a  house  and  lot  in  the  town  of  Fayetteville,  the  latter, 
with  the  consent  and  by  the  verbal  authority  of  the  others, 
contracted  with  the  defendant  for  the  sale  of  the  premises  to 
him  for  the  sum  of  nine  hundred  dollars.  A  deed,  bear- 
ing date  September  3d,  1883,  was  executed  and  deliv- 
ered to  the  defendant  some  two  years  thereafter,  conveying 
the  lot,  and  in  the  usual  form  acknowledging  payment  of 
the  consideration,  and  releasing  the  defendant  therefrom. 

The  plaintiff,  not  having  received  her  share  of  the  pro- 
ceeds of  sale,  on  the  3d  day  of  May,  1884,  instituted  this  ac- 
100—18 
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tioa  to  recover  the  same,  alleging,  in  her  complaint,  that 
while  she  authorized  her  brother  to  make  the  contract,  and 
did  not  now  repudiate  it,  he  was  not  to  receive  her  third 
of  the  purchase  money,  aiid  that  this  restriction  was  put 
upon  his  power  to  act  in  her  behalf,  when  it  was  conferred. 

The  answer  of  the  defendant  denies  his  liability,  alleging 
that  he  paid  the  plaintiff's  portion  of  the  purchase  money 
to  the  said  Jenkins,  as  well  as  his  own,  and  went  into  pos- 
session, and  continued  to  occupy  the  premises  under  the 
contract,  from  the  time  it  was  made,  until  the  execution  of 
the  deed,  on  November  10th,  1883,  recognizing  the  full 
agency  of  said  Jenkins  to  consummate  the  contract,  includ- 
ing his  receipt  of  the  money  due  to  the  plaintiff,  and  with- 
out any  communication  with  her  about  the  matter,  or  infor- 
mation of  any  limitation  upon  his  authority. 

The  defendant  relies  also  upon  the  acknowledgment  of 
the  payment  of  the  consideration,  and  his  release  therefrom, 
contained  in  the  recitals  in  the  deed.  Issues  were  drawn 
from  the  pleadings  and  submitted  to  the  jury,  which,  with 
the  several  responses,  are  as  follows : 

(1.)  Was  Jenkins  authorized  by  plaintiff  to  receive  the 
purchase  money  as  her  agent?    Answer.     No. 

(2.)  Was  the  purchase  money  paid  by  defendant  to  Jen- 
kins?   Answer.     Yes. 

(3.)  Did  plaintiff  ratify  such  payment  to  Jenkins?  An- 
swer.    No. 

(4.)  Was  the  signature  of  plaintiflFto  deed  procured  by  de- 
fendant by  ignorance  and  surprise?    Answer.    No. 

(5.)  Is  plaintiff  indebted  to  defendant  by  way  of  counter- 
claim ;  if  so,  how  much  ?    Answer.    No. 

The  plaintiff  testified  on  her  own  behalf.  Having  stated  that 
in  the  year  1881,  she  authorized  her  brother  to  sell  the  house 
and  lot  to  the  defendant  for  $900.00,  but  not  to  receive  her 
share  of  the  purchase  money,  she  was  asked  what  were  her  in- 
jstructions  to  him  in  regard  to  her  share  of  the  money  ?    The 
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question  was  objected  to  by  defen«]ant's  counsel,  on  the 
ground  that  the  limitations  upon  the  agent's  authority,  pro- 
posed to  be  shown,  were  not  communicated  to  him.  The 
objection  was  overruled,  and  the  witness  answered:  "My  in- 
structions to  my  brother  John  were,  to  leave  my  share  of 
the  purchase  money  on  interest  with  Mr.  Williams  until 
called  for." 

1.  To  this  ruling  the  first  exception  is  taken.  As  the  pos- 
session of  authority  to  conclude  the  sale,  and  receive  the 
funds  belonging  to  the  plaintiff  is  essential  to  the  defence 
and  must  be  inferred  or  directly  shown,  so  its  intent,  under 
imposed  restrictions,  may  be  an  essential  part  of  it.  If  proof 
be  given  of  the  conferring  of  any  authority  to  act,  it  must, 
to  be  full  and  complete,  admit  evidence  of  the  limitations 
put  upon  its  exercise.  The  answer  was,  therefore,  admissible, 
whatever  may  be  its  effect  upon  the  defendant,  to  whom  the 
limitations  were  not  communicated;  and  this  is  quite  an- 
other question,  not  involved  in  the  admission  of  the  answer. 

2.  The  witness  further  testified,  that  on  the  10th  day  of 

November,  1883,  she  went,  at  the  request  of  her  brother,  to 

his  house,  four  miles  distant  from  her  own,  where  she  found 

him,  his  wife,  one  James  M.  Smith,  the  father  of  the  latter, 

and  J.  B.  Smith,  a  Justice  of  the  Peace,  and  the  deed, 

which  had  been  executed  by  W.  W.  Graham  and  wife  in 

September  previous,  lying  on  the  table.     It  had  just  been 

signed  by  her  brother  and  his  wife,  and  she  herself  then  signed 

it,  saying  to  him,  "I  want  you  to  go  with  me  next  Tuesday 

to  Mr.  Williams  to  get  my  money."     He  promised  to  do  so, 

but  never  came  for  her ;  nor  has  she  ever  received  any  goods 

or  provisions,  nor  had  her  brother  any  right  to  take  up  any 

for  her  of  the  defendant,  or  make  a  debt  of  any  kind  with 

him  on  her  account. 

The.  witness  was  then  asked  by  her  counsel,  if  she  knew, 
when  signing  the  deed,  the  legal  effect  of  the  clauses  ac- 
knowledging payment,  and  acquitting  the  defendant  of  lia- 
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bility  therefor.  The  answer,  that  she  did  not,  was  received 
solely  as  bearing  on  the  issue,  as  to  surprise.  To  the  recep- 
tion of  this  evidence  was  also  interposed  an  exception. 

It  was  competent  for  this  limited  purpose,  and  pertinent  to 
the  inquiry  contained  in  the  fourth  issue.  Upon  cross-exam- 
ination, she  stated  that  she  knew  that  the  deed  conveyed  her 
title  to  the  land  to  the  defendant,  which  had  been  sold  to  him 
two  years  before,  and  during  that  time  she  had  not  called  or 
sent  to  him  for  purchase  money.  John  frequently  bought 
groceries  for  lier,  but  she  always  furnished  him  the  money — 
the  money  she  principally  derived  from  rents,  which  he  would 
collect  for  her,  and  she  would  hand  him  back  money  to  buy 
groceries  for  her ;  that  he  had  collected  for  her,  for  many  years, 
rents  on  this  and  other  property  as  her  agent. 

J.  B.  Smith,  the  Justice,  was  present  when  she  signed  the 
deed  ;  he  witnessed  it,  and  took  it  off  with  him. 

On  re-examination,  plaintiff  said  she  had  received  no  part 
of  purchase  money  from  either  defendant  or  Jenkins,  and  she 
had  never  assented  to,  authorized  or  ratified,  any  payment 
to  Jenkins. 

W.  W.  Graham,  witness  for  plaintiff,  testified  that  he  lived 
in  Richmond  County,  and  was  the  brother-in-law  of  Mrs. 
Shaw,  the  plaintiff,  having  married  her  sister  Jane.  That 
he  and  his  wife  consented  to  the  sale  of  the  property  to  Mr. 
Williams  in  1881,  at  the  price  of  $900. 

That  in  September,  1883,  he  and  his  wife  signed  the  deed 
in  Richmond  County,  and  he  came  to  Fayetteville  and  de- 
livered it  to  Mr.  Williams,  who  seemed  satisfied,  and  asked 
John  Jenkins,  who  was  with  me,  if  he  should  pay  me.  John 
said  yes.  And  he  paid  me  $300  and  interest,  making  (341 
and  some  cents,  being  one  third  of  $1,024,  the  consideration 
expressed  in  the  deed. 

On  a  subsequent  visit  to  Fayetteville,  Mrs.  Shaw  mentioned 
to  me  that  she  had  never  received  her  money,  and  to  ask 
Mr.  Williams  for  it. 
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I  met  him  on  the  street  and  told  him  what  Mrs.  Shaw 
had  said.  He  replied  that  he  had  paid  Jenkins.  I  told  him 
that  would  not  do,  that  Mrs.  Shaw  wanted  her  money  and 
had  requested  me  to  ask  him  for  it.  He  said  he  had  paid 
it  once,  and  would  not  pay  it  again,  and  walked  off. 

Defendanfs  Wddence. — J.  B.  Smith,  witness  for  defendant, 
testified:  I  was  present  as  a  witness  when  Mrs.  Shaw  signed 
the  deed.  There  was  no  influence  used  to  get  her  to  sign, 
and  there  was  nothing  said  about  money  in  ray  hearing. 

OrosS'Gcamined  by  Plaintiff's  Counsel, — I  am  a  Justice  of 
the  Peace,  and  went  out  to  the  house  of  John  McL.  Jenkins, 
at  the  request  of  A.  B.  Williams,  to  witness  the  signatures 
and  to  take  the  private  examination  of  Mrs.  Jenkins,  which 
I  did.  John  sent  off  after  his  sister,  Mrs.  Shaw.  She  came 
before  I  left,  and  signed  the  deed.  I  witnessed  it  and  carried 
it  to  Mr.  Williams. 

A.  B.  Williams,  defendant,  testified :  John  McL.  Jenkins 
sold  the  property  to  me  in  1881  at  the  price  of  $900. 

I  paid  W.  W.  Graham  $300  and  interest  when  he  handed 
to  me  the  deed  executed  by  himself  and  wife  in  September, 
1883.  I  paid  Jenkins  the  balance  of  the  purchase  money. 
Daring  two  years  plaintiff  did  not  call  for  the  purchase 
money,  and  she  never  called  for  it.  I  first  heard  through 
her  counsel,  shortly  before  this  suit,  that  she  claimed  the 
money  had  not  been  paid. 

Defendant's  counsel  proposed  to  prove  by  this  witness,  by 
acts  and  declarations  of  Jenkins,  that  for  a  series  of  years 
Jenkins  was  receiving  for  Mrs.  Shaw  rents  of  this  and  other 
property,  as  tending  to  show  a  general  agency.  Evidence 
excladed,  on  objection  by  plaintifl^,  as  the  agency  must  be 
proved  aliunde. 

Defendant  excepted. 

Oross-examined  by  Plaintiff's  Counsel. — Jenkins  was  in- 
debted to  me  for  money  advanced  and  goods  sold  along  dur- 
ing the  two  years — but  mostly  for  money.     In  this  way  the 
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bly  induce  the  defendant  to  believe  in  his  possessing  the 
right  to  take  her  money,  and  he  did  act  upon  that  belief, 
she  could  not  repudiate  his  authority  and  fall  back  upon 
limitations  of  which  the  defendant  had  no  knowledge  and 
compel  the  payment  a  second  time. 

In  this  aspect  the  case  was  presented  to  the  jury,  and  it 
was  as  favorable  to  the  defence  as  the  appellant  could 
rightfully  demand.  This  brings  up  the  consideration  of  the 
release  relied  on. 

A  series  of  decisions  in  this  Court  has  established  the  prop- 
osition, that  a  recovery  cannot  be  had  at  law  in  an  action 
for  the  recovery  of  the  purchase  money,  though  never  paid 
in  fact,  when  such  payment  is  acknowledged  in  the  deed,  and 
the  claim  therefor  released,  nor  will  evidence  be  heard  to 
contradict  the  recital.  Brocket  v.  FoscuCj  1  Hawks,  64;  Graves 
v.  Carter,  2  Hawks,  576 ;  Spiers  v.  Clay's  Administrators^  4 
Hawks,  22 ;  Lowe  v.  WeaJtherlyy  4  D.  &  B.,  212 ;  MendenhaU  v. 
Parishy  8  Jones,  105.  While  such  is  the  effect  given  to  the 
recital  in  this  State,  in  which  the  ruling  in  the  English 
Courts  is  followed,  it  is  generally  held  in  our  sister  States, 
that  the  recital  does  not  constitute  an  estoppel,  andis  but 
prima  facie  evidence,  open  to  disproof,  of  the  fact  stated.  The 
authorities  will  be  found  in  the  note  to  §  26  of  the  1st  volume 
of  Greenleaf 's  Work  on  Evidence. 

But  in  a  Court  of  Equity  the  obstacle  is  removed,  when 
the  recital  results  from  an  inadvertence,  and  was  inserted 
under  a  mistake  of  its  legal  effect,  and  without  any  inten- 
tion of  the  parties  that  it  should  so  operate  as  to  preclude  a 
recovery  of  the  purchase  money. 

In  Crawley  v.  Timberlake,  1  Ired.  Eq ,  346,  a  bill  was  filed 
to  get  rid  of  the  release,  upon  an  allegation,  that  it  was  ig- 
norantly  inserted  in  the  deed,  and  its  execution  obtained  by 
surprise,  inasmuch  as  it  was  not  founded  on  the  considera- 
tion imported  in  it,  namely,  the  payment  of  the  purchase 
money,  nor  any  other  valuable  or  meritorious  consideration, 
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and  there  does  not  appear  to  have  been  any  intention  in  the 
plaintiff  to  abandoji  or  extinguish  his  demand,  thus  obviously 
just. 

In  delivering  the  opinion  upon  the  effect  of  simply  setting 
up  to  an  impeached  release,  the  release  itself,  without  meet- 
ing the  assailing  averment,  or  showing  an  actual  considera- 
tion, Chief  Justice  Ruffin  uses  this  significant  language : 
"  A  Court  of  Equity  does  not  sustain  these  short- hand  bars, 
such  as  a  release,  a  stated  account,  and  the  like,  unless  they 
be  pleaded  as  not  only  existing  instruments,  but  also  as  be- 
ing fair  and  true,  and  proper  to  be  equitably  enforced."  In 
the  further  discussion,  he  quotes,  with  approval,  the  words  of 
Lord  R^desdale,  to  the  effect,  *'  that  the  plea  of  release  must 
set  out  the  consideration  upon  which  it  was  made,  if  im- 
peached on  that  point." 

And  so  every  release  must  be  founded  on  some  considera- 
tion, otherwise  fraud  must  be  presumed.  2  Dan.  Ch.  Prac, 
766;  Story  Eq.  Plead.,  §§  766  and  797. 

The  jury  find — and  there  is  no  complaint  of  the  absence 
of  sufficient  evidence  to  warrant  the  finding — that  the  agent 
had  no  authority  to  receive  the  plaintiff's  money,  never  did 
pay  it  to  her,  and  that  as  his  act  was  never  ratified,  the  pay- 
ment by  defendant  is  not  a  satisfaction  of  her  claim,  and  he 
is  8till  exposed  to  her  demand.  It  is  not  our  province  to  ex- 
amine the  evidence  and  pass  upon  its  effect,  but  if  we  were 
at  lil)erty  to  do  so,  we  could  not  say  there  was  none  to  show 
a  mutual  understanding,  that  the  purpose  of  the  execution 
of  the  deed  was  only  to  pass  the  title,  and  not  to  acquit 
of  the  liability  for  the  unpaid  purchase  money,  while  no 
specific  issue  was  framed  to  raise  the  question. 

The  defendant  insists,  however,  that  the  finding  that  the 
plaintiff's  signature  was  not  affixed  to  the  deed  procured  by 
the  defendant,  by  ignorance  and  surprise,  leaves  the  release 
in  full  force,  and  is  a  bar  to  the  claim. 

The  issue  is  not  put  in  a  form  to  have  this  effect.    There 
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is  DO  pretence  that  the  plaintiff  was  surprised  into  making 
the  deed^  or  was  ignorant  of  what  she  was  doing.  It  is 
manifest  that  she  executed  it  with  full  knowledge  that  it 
passed  her  estate  in  the  land,  and  such  was  her  purpose. 
The  true  inquiry  should  have  been,  whether  it  was  the  in- 
tent to  exonerate  the  purchaser  from  his  obligation  to  pay 
the  consideration  money  by  the  introduction  of  this  recitaL 
and  if  this  was  not  the  understanding,  though  erroneous,  of 
both  ;  in  other  words,  a  common  mistake  in  both.  The  find- 
ing falls  short  of  this,  and,  therefore,  does  not  obstruct  the 
rendering  of  judgment  upon  the  verdict. 

The  difficulty  we  meet  is,  as  to  the  disposition  of  the 
appeal,  and  whether  the  cause  should,  or  should  not,  be  re- 
manded for  the  trial  of  an  issue  upon  this  point.  But  as  no 
actual  replication  is  necessary  under  our  present  system,  and 
the  matter  set  up  in  the  answer  is  deemed  controverted,  un- 
less it  be  a  counter-claim,  we  consider  the  sufiiciency  of  the 
release  as  open  to  proof  as  to  its  binding  force,  and  as  the  de- 
fendant was  content  with  the  issue  as  drawn  up  and  passed 
on,  and  the  finding  upon  it  is  insufficient  to  reinforce  the 
defence  as  constituting  a  bar  to  the  demand,  we  conclude  to 
affirm  tiie  judgment,  based  upon  so  much  of  the  verdict  as 
declares  the  debt  unpaid. 

There  is  no  error,  and  the  judgment  is  affirmed. 

No  error.  Affirmed. 
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JOHN  F.  DAVIS  V.  TIMOTHY  ELY  and  others. 

Complaint ;  prayer  for  relief  iji — Fragmentary  Appeal — Sub^ 
mining  to  nonsuit;  when  proper — Practice;  reserving  ques- 
tions of  Law  encouraged, 

1.  Under  the  C.  C  P.,  the  prayer  for  relief  is  most  obviously  a  material 
part  of  the  .complaint.  But  semble  that  failure  to  insert  such 
prayer  is  not  fatal. 

1  After  the  jury  was  empanelled  and  the  pleadings  read,  the  defend- 
ant moved  to  dismiss  the  action,  upon  the  ground  that  it  did  not 
contain  a  statement  of  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. This  motion  was  refused,  the  Judge  remarking  that  a  cause 
of  action  was  stated,  but  not  such  a  cause  as  would  entitle  plain- 
tiff to  the  relief  he  insisted  on  in  the  argument  of  his  counsel. 
Thereupon,  plaintiff  submittted  to  a  nonsuit,  and  appealed.  No 
evidence  was  introduced  by  either  party  ;  Heldy  that  there  was  no 
ruling  to  justify  plaintiff's  course,  as  there  were  no  admitted  facts, 
or  facts  that  might  be  found  upon  proofs,  upon  which  a  practical 
ruling  could  have  been  made,  and  the  appeal  would  not  be  enter- 
tained. 

8.  Fragmentary  appeals  will  not  be  allowed  when  the  subject-matter 
could  be  afterwards  considered  and  .error  corrected,  without  det- 
riment to  the  appellant.  But  this  rule  does  not  apply  to  interlocu- 
tory orders,  the  granting  or  refusal  of  which  may  produce  present 
injury  or  loss,  as  these  come  within  g  548  of  The  Code. 

4.  When  a  nonsuit  is  asked  at  the  end  of  plaintiff's  evidence,  it  is  the 
better  practice  for  the  Judge  to  reserve  the  point  until  after  ver- 
dict. 

Civil  action,  tried  before  Graves,  J.,  and  a  jury,  at  Fall 
Term,  1887.  of  Camdex  Superior  Court. 

PlaintiflF,  upon  an  intimation  of  opinion  by  tbe  Court,  sub- 
mitted to  a  nonsuit,  and  appealed. 

The  facts  appear  in  the  opinion. 

Mr.  E.  F.  Aydleit,  for  the  plaintiff. 
Mr,  Harvey  Terry,  for  the  defendants. 
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Smith,  C.  J.  This  action  is  instituted  to  reform  and  en- 
force the  specific  performance  of  a  contract,  the  terms  of 
which  are  alleged  to  have  been  arranged  and  agreed  on  be- 
tween the  defendants,  and  the  father  of  the  plaintiff  acting 
on  his  behalf  verbally,  and  which  contract,  by  means  of  the 
false  and  fraudulent  representations  made  by  the  defendant 
Terrj%  acting  for  his  associates,  as  to  the  provisions  of  the 
oral  agreement,  was  put  in  its  present  form,  as  shown  in  the 
accompanjang  exhibit.  The  variation,  it  is  asserted,  consists 
in  substituting  for  the  Hall  tract  of  land,  containing  3,000 
acres,  which  the  plaintiff  was  to  have,  in  addition  to  the 
share  to  be  allotted  in  the  division  of  the  great  Parker  estate, 
an  indefinite  portion  of  1,300  acres,  adjoining  that  share,  the 
correction  and  amendment  required  being  to  bring  the  mat- 
ters in  harmony  with  the  parol  contract.  It  is  only  neces- 
sary  to  say  that  the  answers  of  the  defendants  deny  the  im- 
putations and  enter  into  an  explanation  of  the  facts  of  the 
transaction  inconsistent  with  the  charges  in  the  complaint. 

The  complaint,  after  a  statement  of  the  facts  that  consti- 
tute the  cause  of  action,  concludes  with  no  demand  for  spe- 
cific relief,  except  for  costs,  adding,  "  and  for  such  other  and 
further  relief  as  to  the  Court  may  seem  just." 

As  the  essence  of  a  bill  in  equity  for  relief  lies  in  the 
recital  of  facts,  and  the  demand  for  redress,  it  ought  to  be 
shown  therein  what  is  demanded,  and  under  a  prayer  for 
general  relief,  if  that  specified  cannot  be  given,  some  other 
maybe,  consistent  with  the  structure  and  objects  of  the  bill. 
Whitfield  V.  Cates,  6  Jones  Eq.,  136. 

The  ofl[ice  of  a  complaint  which,  under  The  Code,  takes 
the  place  of  the  bill,  is  to  set  out  the  facts  out  of  which  comes 
the  cause  of  action,  and,  as  the  summons,  which  begins  the 
suit,  notifies  the  party  on  whom  it  is  served,  to  answer  the 
charges  to  be  preferred  against  him,  "  or  the  plaintiff  will 
apply  to  the  Court  for  the  relief  demanded  in  the  complaint," 
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The  Code,  §  213,  most  obviously  this  becomes  a  material' 
part  of  the  pleading. 

But  waiving  this  defect,  which  we  do  not  declare  to  be 
fatal,  we  proceed  to  the  consideration  of  the  case  presented 
in  the  appeal. 

The  record  shows  that  after  the  jury  had  been  empanelled, 
and  "the  complaint  and  answer  read,"  as  we  understand, 
that  the  matters  in  issue  might  be  seen  from  the  conflicting 
all^ations,  (for  no  issues  in  form  appear  in  the  record,)  the 
defendants  moved  to  dismiss  the  action  for  an  insufficient 
statement  of  facts  in  the  complaint.  This  motion  was  de- 
nied, the  Court  at  the  same  time  remarking,  that  while  a 
cause  of  action  was  stated  in  the  complaint  sufficient  to  war- 
rant the  rescission  of  the  contract,  if  sustained  by  the  proofs, 
it  could  not  be  reformed  and,  as  corrected,  specifically  en- 
forced, as  insisted  on  by  the  plaintiff  in  the  argument.  In 
submission  to  this  intimation  of  opinion,  the  plaintiff  suf- 
fered a  nonsuit,  and  from  the  judgment  appealed. 

The  opinion  expressed  was,  under  the  circumstances^ 
purely  hypothetical  and  contingent  upon  the  results  of  evi- 
dence that  had  not  been  heard,  and  was  to  be  passed  upon 
by  the  jury.  The  trial  was  then  entered  upon,  and  the  case 
not  in  a  condition  to  authorize  any  practical  and  effectual 
ruling  upon  the  point.  Such  a  speculative  opinion,  open 
to  change  upon  a  reconsideration  up  to  the  time  when  the 
cause  was  ripe  for  judgment,  does  not  authorize  an  abrupt 
termination  of  the  action,  in  the  midst  of  its  progress,  and 
we  have  often  announced  that  such  an  appeal,  fragmentary 
and  inconclusive,  would  not  be  entertained.  In  answer  to 
the  suggestion,  that  if  the  opinion  were  upheld,  it  would 
dispose  of  the  cause,  and  save  the  delay  and  expense  of 
further  litigation,  it  may  be  said  that  this  would  be  equally 
true  of  a  motion  to  dismiss  the  action,  and  yet  in  a  multi- 
tude of  cases,  when  disallowed,  it  has  been  held,  that  an 
appeal  would  not  lie,  and  this  because  no  right,  if  exception 
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to  the  ruling  be  noted,  is  lost,  and  the  exception  may  be  re- 
viewed upon  an  appeal  from  the  final  determination.  Craw- 
ley  V.  Woodfiriy  78  N.  C,  4,  and  numerous  cases  cited  in 
Clark's  Code,  page  332,  et  seq. 

The  policy  of  the  new  practice  is  to  bring  litigation  to  an 
-early  close,  and  hence  the  rulings  that  an  error,  leading  to 
no  present  injurious  consequences,  and  capable  of  correction 
After  trial,  on  appeal,  will  not  be  suffered  to  interrupt  the 
proceeding,  unnecessarily. 

On  the  other  hand,  the  inconveniences  might  be  very  seri- 
ous, if,  in  the  ruling,  there  was  found  to  be  no  error,  and 
the  same  had  to  go  back,  to  be  prosecuted  from  the  point  of 
interruption,  with  all  the  increased  expense  and  consequent 
delay,  when,  as  in  our  case,  the  jury  were  empanelled,  and 
the  witnesses  present,  to  be  examined.  The  trial  ought, 
therefore,  to  have  gone  on,  and  the  failure  of  the  plaintiff  to 
make  good  his  allegations,  would  have  rendered  the  opinion, 
when  it  was  to  pass  into  a  ruling,  entirely  immaterial. 

It  has  been  repeatedly  and  distinctly  held,  that  appeals, 
fragmentary  in  their  character,  could  not  be  allowed,  when 
the  subject-matter  could  be  afterwards  considered,  and  any 
erroneous  ruling  corrected  as  well,  without  detriment  to  the 
appellant.  Hines  v.  Hines,  84  N.  C,  122;  Commissioners  v. 
Sakhwdl,  88  N.  C,  1;  Jones  v.  (Ml,  89  N.  C,  188;  LvJtz  v. 
Cline,  lb.,  186. 

The  rule  does  not,  of  course,  apply  to  interlocutory  orders 
made  from  time  to  time,  the  granting  or  withholding  of  which 
may  produce  present  loss  or  injury,  and  need  prompt  action 
to  prevent;  for  these  cases  come  within  the  words  of  section 
548,  of  The  Code, 

Under  the  former  practice  this  method  was  disapproved, 
and,  though  allowed,  it  was  suggested  as  a  proper  course  of 
action,  when  a  nonsuit  was  asked  at  the  close  of  the  plaintiff's 
-evidence,  not  at  once  to  rule  upon  the  point,  but  to  reserve 
the  question,  and  let  the  case  proceed  to  a  verdict,  so  that  if 
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it  was  against  the  plaintiff,  the  reserved  point  would  be  put 
out  of  the  way,  and  if  for  him,  the  ruling  upon  it,  adverse 
to  the  defendant,  when  erroneous,  could  be  corrected,  and  in 
either  case  the  cause  terminated.  Kirby  v.  MiMsy  78  N.  C, 
124. 

What  has  been  said  has  reference  to  premature  appeals 
upon  rulings  actually  made,  or  upon  an  intimation  of  an 
opinion  when  about  to  be  made  in  a  condition  of  the  case 
admitting  it,  to  avoid  which,  a  nonsuit  is  suffered;  but  even 
this  state  of  facts  is  not  before  us  now. 

Our  decision  rests  on  the  fact  that  there  was  no  ruling,  nor 
could  be,  so  that  it  would  be  avoided  by  a  nonsuit,  to  call 
for  the  action  taken  by  the  appellant,  inasmuch  as  there 
were  no  admitted  facts,  or  facts  that  might  be  found  upon 
proofs,  upon  which  a  practical  and  suflBcient  ruling  could 
have  been  made. 

For  these  reasons  we  should  dismiss  the  appeal,  and  allow 
the  cause  to  proceed  in  the  Court  below,  but  that  such  would 
not  be  the  Fesult  in  this  case,  because  of  the  nonsuit  which 
ends  the  action,  and  this  action  was  in  deference  to  the  inti- 
mated ruling.  We  therefore  remand  the  cause,  that  the  non- 
suit may  be  set  aside,  and  the  action  proceed.  And  it  is  so 
adjudged. 

Error.  Remanded. 


T.  C.  OAKLEY  v.  C.  M.  VAN  NOPPEN. 

Judgment —  Undertaking — Execution — Appeal, 

1<  Upon  the  affirmance  hj  the  Supreme  Court  of  a  judgment  of  the  Su- 
perior Court  in  favor  of  the  plaintiff,  he  is  entitled,  upon  motion, 
to  judgment  against  the  sureties  upon  an  undertaking  to  stay  ex- 
ecution pending  appeal ;  and  such  affirmance  is  conclusive  of  the 
liability  of  the  sureties. 
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2.  No  particular  form  is  required  for  an  undertaking  to  stay  execution 
upon  appeal — ^and  if  words  are  inserted  in  such  undertaking  re- 
^  pugnant  to  its  intent,  they  will  be  rejected  as  surplusage. 

This  was  a  motion,  heard  by  Philips,  J.,  at  March  Term, 
1887.  of  Durham  Superior  CJourt,  for  judgment,  in  accord- 
ance with  the  opinion  of  the  Supreme  Court,  which  had  been 
duly  certified,  against  the  defendant  and  Eugene  Morehead, 
his  surety,  upon  an  undertaking  to  stay  execution  of  the 
judgment  theretofore  rendered  in  this  case  at  Spring  Term, 
1886,  of  Durham  Superior  Court,  and  which  judgment,  on 
appeal  by  defendant,  was  affirmed  by  the  Supreme  Court. 
Vide  95  N.  C,  60. 

The  undertaking  was  as  follows :  "  Know  all  men  by  these 
presents,  that  we,  C.  M.  Van  Noppen  and  Eugene  Morehead, 
are  held  and  firmly  bound  unto  T.  C.  Oakley  in  the  sum  of 
sixteen  hundred  dollars.  Witness,  our  hands  and  seals,  this 
March  29th,  1886. 

"  The  condition  of  this  bond  is  such  that,  whereas  C.  M. 
Van  Noppen  has  appealed  to  the  Supreme  Court  from  the 
refusal  of  the  Superior  Court  Judge  to  allot  and  set  aside  and 
declare  invalid,  as  against  defendant's  right  of  homestead, 
the  alleged  lien  of  T.  C.  Oakley,  filed  in  the  Superior  Court 
Clerk's  office  against  the  house  and  premises  of  said  Van 
Noppen :  Now  then  if,  upon  said  appeal,  the  said  ruling  is 
affirmed,  and  said  alleged  lien  declared  and  held  to  be  valid 
as  aforesaid,  and  the  said  Van  Noppen  shall  then  and  in 
that  case  fail  to  pay  the  judgment  of  $805.90  against  him  in 
this  action,  then  this  bond  shall  remain  in  force ;  but  if,  in 
such  event,  it  is  paid,  the  bond  is  void." 

This  undertaking  was  signed  and  sealed  by  C.  M.  Van 
Noppen  and  Eugene  Morehead. 

The  defendant  and  Eugene  Morehead  opposed  the  motion, 
because,  first,  the  contingency,  upon  which  said  undertaking 
was  to  be  payable,  had  not  happened ;  and  secondly,  at  Pall 
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(October)  Term,  1886,  of  Durham  Superior  ('ourt,  the  Judge 
had  made  an  order  in  an  appeal  in  said  Court  depending, 
from  the  return  of  the  appraisers  of  the  homestead  of  defen- 
dant under  an  execution  issued  in  this  action,  directing  sale 
of  defendant's  house  and  lot,  and  the  payment  to  him  of  one 
Uiousand  dollars  in  money,  in  lieu  of  a  homestead;  from 
which  order  and  judgment  the  defendant  had  appealed  to 
the  Supreme  Court,  where  his  appeal  was  still  pending  and 
unheard. 
His  Honor  rendered  the  following  judgment : 
"  The  judgment  and  opinion  of  the  Supreme  Court  having 
been  filed,  and  it  appearing  that  the  judgment  of  the  Supe- 
rior Court  is  in  all  respects  affirmed:  Now,  on  motion  of 
plaintiff,  it  is  adjudged  that  plaintiff  Oakley  recover  of  de- 
fendant, Van  Noppen,  and  Eugene  Morehead,  his  surety  on 
his  undertaking  for  stay  of  execution,  the  sum  of  sixteen 
hundred  dollars,  the  penalty  of  said  undertaking,  to  be  dis- 
charged upon  the  payment  of  $805.90,  with  interest,"  &c. 

From  this  judgment  the  defendant  and  Eugene  Morehead 
appealed. 

Messrs,  J.  W.  Graham  and  Jos,  Manning,  for  the  plaintiff. 
Messrs.  E.  C.  Smith  and  W.  W.  Fuller,  for  the  defendant. 

Davis,  J.  At  the  March  Term,  1886,  of  the  Superior  Court 
of  Durham,  there  was  a  judgment  in  favor  of  the  plaintiff* 
against  the  defendant.  Van  Noppen,  for  $805.93,  from  which 
the  said  defendant  appealed  to  the  Supreme  Court,  and  it  was 
to  stay  the  execution  of  the  judgment  appealed  from  that  the 
undertaking  set  out  in  this  proceeding  was  executed.  The 
undertaking  is  not  in  the  ususal  form  in  appeals  from  judg- 
ments directing  the  payment  of  money,  but  contains  a  con- 
dition, upon  which  the  appellants  insist  that  their  liability 
depends,  and  that  the  contingency  upon  which  they  were  to 
pay  has  not  happened.  They  further  object,  because  of 
100-19 


290  IN  THE  SUPREME  COURT. 

Oaklet  v.  Vau  Noppbn. 

•y ■ — 

what  transpired  at  the  Fall  Term,  1886,  of  Durham  Superior 
Court 

The  liability  of  the  obligors  rests  entirely  upon  the  judg- 
ment of  the  Supeme  Court,  rendered  upon  the  appeal,  and 
the  second  ground  of  objection  to  the  motion  for  judgment 
upon  the  undertaking,  cannot  be  considered  by  us.  No  ex- 
act form  of  undertaking  is  required  ;  and  we  are  to  consider 
whether  there  was  such  an  affirmation  by  the  Supreme 
Court  of  the  judgment  appealed  from,  as  to  entitle  the  plain- 
tiff to  judgment  upon  the  undertaking  given. 

The  case  as  reported  in  95  N.  C,  page  60,  is  made  a  part  of 
the  caSe  on  appeal,  and  from  it  it  appears,  as  material  for  our 
consideration,  that  the  plaintiff  ^s  action  was  for  the  recovery 
of  mone}',  alleged  to  be  due  for  the  erection  of  a  house,  by 
agreement,  for  the  defendant ;  that  the  defendant  failing  to 
pa}^  the  plaintiff  filed  a  lien  upon  the  house  and  lot  on 
which  it  was  built,  and  he  demanded  judgment  for  the 
amount  alleged  to  be  due,  and  that  the  "judgment  be  de- 
clared a  lien  upon  said  house  and  lot."  The  defendant  *de- 
nied  the  plaintiff's  right  to  recover.  He  also  denied  the 
right  of  the  plaintiff  "  to  file  or  have  a  lien  upon  defendant's 
property,"  Ac,  and  set  up  a  counter-claim.  Issues  were  sub- 
mitted, with  the  assent  of  both  parties,  and,  upon  the  first, 
the  jury  found  that  the  defendant  was  indebted  to  the  plain- 
tiff in  the  sum  of  $805.93 ;  and,  upon  the  second,  that  the 
.  plaintiff  was  not  indebted  to  the  defendant. 

In  the  statement  of  the  case,  it  is  stated  that,  "  the  de- 
fendant in  his  answer  alleged  that  the  lien  was  invalid,  as 
against  his  homestead,  and  prayed  that  the  Court  might  so 
determine ;  and  objected  to  the  judgment,  unless  it  con- 
tained a  clause  declaring  the  lien  invalid  as  against  his 
liomestead."  After  a  statement  of  other  facts,  Ashe,  J.,  de- 
livering the  opinion  of  the  Court,  says:  "The  only  excep- 
tion presented  for  our  consideration,  by  the  record,  is  to  the 
judgment,  because  it  did  not  declare  the  lien  invalid  as 
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against  the  defendant's  homestead.  The  exception  cannot 
be  sustained,  for  several  reasons; "  and  after  stating  them,  ha 
says;  "  Our  conclusion  is,  there  was  no  error,  and  the  judg- 
ment of  the  Superior  Court  is  affirmed."  If  the  defendant, 
Van  Noppen,  failed  to  have  the  question  of  his  right  to  a 
homestead  properly  presented,  it  seems  to  have  been  from 
DO  error  in  the  *'  ruling,"  or  judgment  of  the  Superior  Court, 
to  which  he  excepted  and  from  which  he  appealed,  and  that 
judgment  having  been  affirmed  by  the  Supreme  Court,  no 
subsequent  proceedings,  affecting  or  declaring  the  rights  of 
the  defendant,  Van  Noppen,  to  a  homestead,  could  vary  or 
change  the  liability  of  the  obligors  in  the  undertaking  on 
appeal.  That  liability  became  absolute  when  the  ruling  of 
the  Court  below  was  affirmed,  and  the  exception  "  to  the 
judgment,  because  it  did  not  declare  the  lien  invalid,  as 
against  the  defendant's  homestend,"  overruled. 
There  is  no  error,  and  the  judgment  is  affirmed. 

The  foregoing  opinion  was  filed  at  October  Term  last  of  this 
Court.  During  that  term  a  motion,  in  behalf  of  the  defend- 
ant, for  a  reconsideration,  was  filed,  and  the  case  was  reheard 
at  this  term. 

Smith,  C.  J.  We  have  carefully  reconsidered  the  opinion 
and  the  conclusion  to  which  it  leads,  upon  the  defendant's 
application,  and  in  the  light  of  the  adjudications  to  which 
we  have  been  referred,  and  find  no  sufficient  ground  for 
changing  the  result. 

The  judgment,  from  which  the  appeal  is  taken,  is  rendered 
in  the  usual  form  of  a  simple  money  demand,  and  its  silence 
as  to  the  existence  of  the  lien,  asserted  and  sought  to  be  en- 
forced in  the  complaint,  must  be  deemed  a  denial  of  the 
claim  and  an  adjudication  against  it,  and  the  subsequent 
proceedings  under  execution,  in  the  recognition  and  allot- 
ment of  the  debtof's  homestead  in  the  land,  uncontested. 
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shows  such  to  be  the  construction  put  upon  the  judgment, 
and  its  legal  effect,  by  the  parties. 

There  is  no  ground,  therefore,  for  an  appeal  by  the  defend- 
ant from  the  ruling  of  the  Court,  and  the  refusal  to  insert  a 
clause  in  it,  declaring  the  priority  of  the  homestead  right, 
over  that  of  the  statutory  lien  upon  the  premises;  for  the 
adverse  decision  as  to  the  latter  leaves  the  premises,  when 
being  subjected  to  the  execution,  open,  as  in  the  other  cases, 
to  the  claim  for  exemption,  to  be  asserted  in  the  mode  pre- 
scribed by  law.  There  is,  consequently,  no  just  cause  of 
complaint  afforded  to  the  defendant  for  his  appeal ;  for  the 
proposed  modification  of  the  judgment  would  have  been  of 
no  advantage  to  him. 

The  complaint,  when  there  is  no  just  reason  for  it,  comes 
from  the  defendant  alone,  and  the  appeal  is  his  alone,  pros- 
ecuted solely  to  redress  a  supposed  wrong  done  to  him,  and 
correct  a  ruling  from  which  it  is  alleged  to  result,  and 
the  undertaking,  put  in  the  form  of  a  penal  bond  with  con- 
ditions, is  in  his  interest  and  for  his  relief,  and  the  surety 
thereto  comes  collaterally  and  contingently  into  the  action, 
in  support  and  aid  of  the  debtor,  in  effecting  a  reversal  or 
correction  of  the  ruling  for  his  relief  and  benefit.  The  re- 
citals in  the  bond  show  its  aim  and  purpose,  to  be  to  subor- 
dinate the  lien  to  the  homestead,  by  direct  declaratory  terms, 
and  its  end  is  obtained  when  this  result  is  reached. 

The  objection  of  the  appellants,  in  the  present  appeal,  to 
the  rendition  of  the  judgment,  rests  upon  the  introduction 
into  the  condition,  upon  which  the  liability  depends,  the 
further  words,  "  and  said  alleged  lien  declared  and  held  to 
be  valid  as  aforesaid,"  a  contingency  which  has  not  occurred, 
since  no  such  adjudication  was  made.  But  this  provision 
is  not  only  repugnant  to  the  clause  immediately  preceding^ 
for  the  affirvfiing  of  th^  ruling  precludes  the  making  any  sach 
inconsistent  declaration,  and  both  conditions  cannot  co-exist, 
but  is  contrary  to  the  entire  scope  and  object  for  which  the 
undertaking  was  given,  as  shown  by  its  terms.    There  is. 
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then,  no  alternative,  and  these  inadvertent  words  must  be 
rgected,  on  account  of  such  repugnancy,  or  the  bond  is  a 
nullity.  We  are  constrained,  therefore,  to  eliminate  them, 
or  give  such  a  construction  to  the  instrument  as  will  make 
it  conform  to  the  statutory  requirement — and  the  other  pro- 
visions meet  this— and  render  it,  what  all  parties  meant  it 
should  be,  a  security  for  the  debt,  if  there  was  no  error  found 
in  the  action  of  the  Court. 

In  this  connection  it  may  be  remarked,  that  the  very  ob- 
ject of  the  appeal,  a  judicial  determination  of  the  question 
of  the  relations  between  the  lien,  and  the  exemption  in  favor 
of  the  debtor,  would  be  defeated  if  this  condition,  now  in- 
sisted on,  is  essential  to  the  liability  ;  so  that  the  appellant 
will  extricate  himself  from  his  bond,  by  losing  the  very  in- 
terest his  appeal  was  intended  to  secure. 

The  clause,  which  makes  the  difficulty,  has  no  proper 
place  in  the  instrument,  and  it  is  complete  under  the  statute, 
with  the  clause  omitted,  since  the  allegation  becomes  opera- 
tive by  the  affirming  of  the  judgment  in  the  appellate  Court, 
and  so  itself  and  the  statute  alike  provide.     The  Code,  §  554. 

As  then  the  liability,  before  contingent,  becomes  absolute, 
when 'Hhe  judgment  appealed  from,  or  any  part  thereof  is 
affirmed,  or  the  appeal  dismissed  " — and  it  has  been  affirmed — 
we  think,  notwithstanding  the  interpolation  of  the  repug- 
nant matter,  the  bond  imposed  the  obligation  of  payment 
on  the  surety,  and  it  was  properly  so  adjudged.  We  have 
examined  the  cases  cited,  so  far  as  accessible  to  us,  and  they 
do  not  contravene  the  principle  of  this  adjudication ;  and 
that  of  Orid  v.  Burlingame^  62  Barb.,  351,  rather  gives  it  sup- 
port It  cites,  with  approval,  what  is  said  by  C.  J.  Shaw  in 
Burt  V.  HarUhornf  1  Met.  (Mass.),  24,  as  follows:  "The  rule, 
as  in  other  cases,  must  be,  to  look  at  the  whole  instrument 
and  the  circumstances  and  relation  in  which  the  parties 
stood  to  each  other,  at  the  time  of  entering  into  the  contract, 
and  therefrom  ascertain  the  intention  of  the  parties;  and  the 
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intent,  when  thus  ascertained,  must  govern  the  construction 

of  the  contract;"  and  in  the  present  case  we  give  eflFect  to 

the  maxim,  ut  res  magis  valeai  quam  perecUy  so  often  quoted  in 

the  adjudications  of  this  Court. 

We  therefore  leave  undisturbed  our  former  ruling,  and 

find  no  error  in  it. 

Affirmed. 


H.  H.  COOK,  Adm'r,  v.  WM.  E.  MOORE,  Exet'r. 

Amendment — Judgment  of  Supreme  Court. 

1.  Except  upon  an  application  to  rehear,  or  because  of  '*  mistake,  inad- 
vertence, surprise  or  excusable  neglect,**  as  provided  by  statute, 
the  Supreme  Ckmrt  has  no  power  to  amend  its  regular  judgment, 
regularly  entered,  at  a  preceding  term  ;  but  it  can  amend  a  judg^ 
ment  improperly  entered,  or  enter  one  which  was  not  entered,  or 
not  properly  entered,  at  a  former  term,  when  the  Court  intended 
and  ought  to  have  entered  it. 

9.  It  manifestly  appearing  that  this  Court,  at  a  former  term,  determined 
to  reverse  a  judgment  of  the  Court  below,  but  inadvertently  an 
order  of  afiftrmance  was  made  at  the  foot  of  the  opinion  filed  by 
one  of  the  Justices,  for  the  Court,  this  tJourt  will  strike  out  that 
order,  and  enter  one  of  reversal. 

This  was  a  motion  to  amend  a  judgment  of  the  Court,  in- 
advertently entered  at  October  Term,  1886,  (95th  N.  C,  1). 

Mr,  R,  B.  Winbome,  for  the  plaintiff. 
Mr.  R.  B.  Peebles,  for  the  defendant. 

Merrimon,  J.  The  plaintiff  moved  at  the  present  term 
to  strike  from  the  records  of  this  Court  an  entry  made  by 
mistake,  as  suggested,  that  purports  to  be  a  judgment,  in  its 
nature  final  here  in  this  case,  granted  at  October  Term  of 
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1886,  affirming  the  judgment  of  the  Court  below,  and  to 
enter  of  record  nunc  pro  tunc  the  judgment  reversing  that 
jadgment  which  the  Court  had  determined  upon,  and  in- 
tended to  enter,  but  failed  by  inadvertence  so  to  do. 

It  is  not  contended  that  this  Court  can  reverse,  set  aside, 
or  modify  in  any  material  respect,  a  regular,  final  judgment, 
it  a  term  thereof  subsequent  to  that  at  which  it  was  entered. 
It  is  clear  and  well  settled,  that  it  has  no  such  authority, 
except  upon  an  application  to  rehear,  or  because  of  "  mistake^ 
inadvertence,  surprise,  or  excusable  neglect,"  as  may  be  al- 
lowed by  statute.  Murphy  v.  Merritt,  63  N.  C,  502 ;  Mabry 
Y.  Erwin,  78  N.  C,  45 ;  Mocyre  v.  Hinnant,  90  N.  C,  163,  and 
cases  there  cited ;  Sebbald  v.  United  States^  12  Pet.,  488;  Bank 
▼.  Mass,  6  How.,  31 ;  Bronson  v.  SchuUen,  104  U.  S.,  410. 

It  is  just  as  well  settled,  however,  that  the  Court  has  au- 
thority upon  application,  or  ex  mero  moiu,  at  all  times  in 
term,  and  it  is  its  duty,  to  amend  and  correct  its  records  so 
as  to  make  them  speak  the  truth  and  be  consistent,  and  to 
make  proper  entries  nunc  pro  tunc^  that  were  certainly  in- 
tended, but  omitted  to  be  made  by  mistake,  accident,  or  in- 
advertence of  the  Court.  Such  authority  is  essential.  Courts 
are  not  infallible ;  they,  like  all  other  earthly  tribunals,  are 
liable  to  make  mistakes  of  fact  that  cannot  be  corrected  in 
the  ordinary  course  of  procedure,  and  it  would  contravene 
every  principle  of  reason  and  justice  if  they  could  not  in 
some  way  correct  them.  The  law  contemplates  that  each 
Court  can  itself  the  better,  the  more  certainly  and  accurately 
correct  such  its  own  mistakes  than  another  Court,  whether 
^)pellate  or  not.  But  such  power  should  be  exercised  witli 
great  care  and  caution,  and  only  upon  clear  and  satisfactory 
proof,  because,  when  entries  are  made  in  the  course  of  the 
bofflDess  of  the  Court,  they  are  presumed  to  have  been  made 
.  upon  careful  consideration  and  to  be  correct,  and,  moreover. 
i  they  import  absolute  verity  while  they  are  allowed  to  re- 
!    main.     Farmer  v.  WiUard,  75  N.  C,  401 ;   WaU  v.  Covington^ 
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83  N.  C,  144;  Scott  v.  Queen,  95  N.  C,  340;  Strickland  y. 
Strickland^  95  N.  C,  471 ;  Brooks  v.  StephenSy  post,  297;  MaJth- 
eraon  v.  Granty  2  How.,  263;  Sheppard  v.  M&on,  6  How., 
260;  2  Tidd's  Pr.,  932;  1  Will,  on  Exrs.,  762,  763;  3  Chit. 
Gen.  Pr.,  101 

The  mere  entry  in  writing  on  the  minutes  of  the  proceed- 
ings of  the  Court  from  which  the  record  is  made  up  when 
need  he,  does  not  itself  constitute  the  judgment;  it  is  only 
evidence  of  it,  and  imports  verity  while  it  remains.  But  the 
judgment  is  the  conclusion  of  the  law,  as  determined  and 
applied  by  the  Court  to  the  case  before  it,  and  it  remains  in 
the  mind  of  the  Court  until  it  shall  be  truly  entered  of  record. 
When  the  conclusion  of  the  law  in  a  case  is  thus  reached,  the 
Court  cannot,  after  the  term  at  which  it  was  entered,  interfere 
with  it.  At  the  end  of  the  term,  it  passes  beyond  the  control  of 
the  Court.  But  the  entry  of  record  must  embody  and  be  what 
the  Court  determined — decided,  and  what  it  intended  should 
be  so  entered — otherwise,  the  judgment  will  not  have  been 
entered  of  record,  and  the  Court  may,  at  a  subsequent  term, 
enter  it  correctly  nunc  pro  tunc.  The  Court  cannot,  at  a  sub- 
sequent term,  amend,  modify,  or  interfere  with  a  regular 
judgment,  regularly  entered  of  record  at  a  preceding  term  ; 
it  can  correct,  amend,  or  modify  such  a  one  improperly  en- 
tered, or  enter  one  which,  through  accident,  mistake  of  fact, 
or  inadvertence  of  the  Court,  was  not  properly  entered,  or  not 
entered  at  the  former  term,  when  the  Court  intended  to  en- 
ter and  ought  to  have  entered  it. 

In  the  case  before  us,  it  is  manifest  from  the  opinion  of 
the  Court  filed,  prepared  by  the  late  Justice  Ashe,  that  the 
Court  had  determined,  and  it  was  its  mind  and  purpose,  to 
reverse  the  judgment  of  the  Court  below,  and  grant  a  new 
trial,  and  to  enter  judgment  accordingly.  It  also  so  appears 
from  the  memorandum  made  by  the  Court  at  the  time  the 
case  was  decided  in  conference  of  the  Judges.  The  order  of 
aflSrmance,  made  at  the  foot  of  the  opinion,  was  a  clear 
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inadvertence  of  the  Court,  and  cannot  be  allowed  to  preju- 
dice the  plaintiff.  Through  such  inadvertence  of  the  Court 
its  judgment  was  not  entered,  and  it  must  be  now. 

The  motion  must  be  allowed,  and  it  must  be  declared  that 
there  is  error.  The  judgment  of  the  Court  below  must  be 
reversed,  and  further  proceedings .  had  in  the  action  there, 
according  to  law.  To  that  end,  the  Clerk  will  certify  this 
opinion,  and  the  opinion  of  the  Court  as  delivered  heretofore, 
eicept  the  memorandum  at  the  foot  thereof,  to  the  Superior 
Court ;  and  direct  the  Clerk  of  the  latter  Court  to  return  to 
the  office  of  the  Clerk  of  this  Court  the  certificate  purporting 
to  be  the  certificate  of  the  judgment  of  this  Court. 

It  is  so  ordered. 


MARY  C.  BROOKS,  widow  of  J.  W.  Shackelford,  v.  C.  STEPHENS, 
R.  W.  WARD  and  others,  creditors  of  J.  W.  Shackelford. 

Record — Amendment. 

A  Judge  has  the  power  to  amend  a  record,  so  as  to  make  it  speak  the 
trath,  at  any  time;  and,  by  consent  of  parties,  he  may  hear  the 
evidence  for  that  purpose,  and  make  the  order  of  amendment  in  a 
county  other  than  that  where  the  record  is. 

This  was  an  appeal  by  the  plaintiff,  from  an  order  made 
by  Connor,  /.,  at  Chambers,  in  Wilmington,  in  April,  1887, 
amending  a  judgment  rendered  by  Clark,  J.,  at  Fall  Term, 
1886,  of  the  Superior  Court  of  Jones  County,  to  which  the 
proceeding  had  been  moved,  by  consent  of  parties,  from 
Onslow. 

The  facts  sufficiently  appear  in  the  opinion. 
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Mr,  S,  W.  IsleTj  for  the  plaintiff. 

Mr,  Clement  SIcmly,  for  the  defendants. 

Smith,  C.  J.  There  is  no  error  assigned  in  this  appeal, 
whicli  is  taken  from  the  action  of  the  Judge  in  correcting  a 
mistake  made  in  rendering  a  judgment  in  the  cause  at  a 
previous  term,  and  at  a  place  outside  the  county  wherein  it 
had  been  pending. 

The  subject-matter  of  the  amendment  was  in  the  plain- 
tiff's claim  to  dower  in  a  fund,  which  had  been  produced  by 
the  sale  of  what  is  called  the  Miller  land,  in  which  her  hus- 
band had  acquired  the  equity  of  redemption,  subject  to  two 
incumbering  mortgages,  the  debt  secured  in  the  latter  hav- 
ing been  assigned  to  him.  The  proceeds  of  the  sale  were 
insufficient  to  discharge  the  secured  debts. 

In  the  first  judgment,  the  plaintiff  was  declared  to  be  en- 
titled to  one  third  in  value  of  the  other  lands  left  by  her 
husband,  but  that  she  "  is  not  entitled  to  dower,  or  provision 
in  lieu  of  dower,  in  the  fund  or  money  arising  from  the  J.  K. 
Miller  land,  as  set  forth  in  the  third,  fourth  and  fifth  articles 
of  the  complaint."  The  amendment  consisted  in  substitut- 
ing, for  the  descriptive  words  following  the  word  "  entitled,*^ 
"  to  dower  in  the  land  set  forth  in  the  complaint  as  the 
J.  K.  Miller  land,  nor  the  provision  in  lieu  of  dower  therein." 
The  change  was  entirely  unnecessary — a  distinction  without 
a  difference — as  the  laud  had  been  sold  under  proper  pro- 
ceedings to  foreclose,  and  a  claim  could  only  attach  to  the 
money  fund  into  which  the  land  had  been  converted  by  the 
sale,  if  it  had  any  validity  in  law. 

The  amendment,  the  result  of  overcaution,  and  to  pre- 
vent a  possible  future  misconstruction  of  the  terms  of  the 
judgment,  was  allowed  upon  full  evidence  of  the  intent  of 
the  former  Judge,  furnished  by  himself  and  the  attorney 
who,  by  his  direction,  put  his  Ruling  in  writing  and  inad- 
vertently left  out  the  words  now  supplied,  and  at  a  place  and 
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time  agreed  on  by  counsel  of  both  parties.  There  is  no 
ground  for  any  complaint  on  the  part  of  appellant,  in  thus 
putting  the  judgment  in  proper  form,  as  it  was  verbally  pro- 
nounced at  the  original  rendering.  The  validity  of  the  ac- 
tion of  the  Court  in  hearing  and  passing  upon  the  applica- 
tion to  amend  at  the  place  fixed  upon,  is  sustained  by  the 
cases  of  Hervey  V.  Edmunds,  68  N.  C,  243 ;  HarreU  v.  Peebles^ 
79  N.  C,  26  ;  and  others  subsequently  decided. 

The  power  and  the  duty  of  making  the  record  speak  truly 
the  ruling  of  the  Court,  and  the  action  taken  in  a  cause,  is 
supported  by  abundant  authority. 

The  Court  may,  for  the  purpose  of  ascertaining  the  facts, 
hear  evidence ;  StaJle  v.  Swepson,  83  N.  C,  584 ;  may  supply 
an  omission ;  Perry  v.  Adams,  83  N.  C,  266;  Walton  v.  Pear- 
aon,  85  N.  C,  34 ;  and  may  do  this  without  regard  to  lapse 
of  time;  Long  v.  Long,  85  N.  C,  415. 

Any  matters  of  law  involved  in  the  action,  if  before  us  upon 
exception,  would  not  require  consideration,  as  they  have 
been  passed  on  in  the  case  of  Shackelford  (then  the  name  of 
the  plaintifif)  v.  Miller,  91  N.  C,  181,  where  the  claim  to 
dower  in  the  fund  was  asserted  and  denied  by  the  Court. 

There  is  no  error  and  the  judgment  is  affirmed. 

No  error. 
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D.  F.  CANNON,  J.  W.  CANNON  (and  others)  trading  as  CANNON, 
FETZER  &  WADS  WORTH  v.  WESTERN  UNION  TELEGRAPH  CO. 


1.  Plaintifif  had  contracted  to  deliver  in  New  York  100  bales  of  cotton  in 
December,  and  600  in  February  following.  On  8d  November,  at 
9:80  A.  M.,  he  handed  to  defendant's  agent,  a  telegraph  operator, 
a  message,  in  cipher,  on  the  usual  blank  of  the  Company,  di- 
recting plaintiff's  agents  to  buy,  if  market  was  firm  and  advanc- 
ing; and  at  11:45  another,  also  in  cipher,  and  on  the  printed 
blank,  ordering  them  to  buy  without  condition.  The  messages 
were  sent  by  different  connecting  lines,  the  first  at  11: 15  A.  M., 
and  reaching  New  York  at  1: 20  P.  M.,  and  the  second  at  12: 85  P. 
M.,  but  reaching  New  York  three  minutes  earlier  than  the  other. 
The  cotton  exchange  closed  at  8  o'clock,  and  the  messages,  which 
were  not  repeated,  were  delivered  an  hour  and  a  half  before,  but 
plaintiff*s  agents,  on  account  of  the  confusion  of  the  orders,  did 
not  buy.  The  next  day  was  a  holiday,  and  the  day  after  cotton 
futures  had  risen  several  points.  In  an  action  for  damages,  the 
Judge  instructed  the  jury,  that  they  might  give  as  damages,  the 
difference  between  the  prices  on  the  8d  and  the  5th ;  Held,  that 
there  was  error. 

:2.  If  a  telegraphic  message  be  in  the  form  of  a  proposal  to  buy  or  sell 
on  certain  terms,  its  importance  appears  on  its  face;  but  if  its  im- 
portance is  not  thus  disclosed,  and  the  sender  does  not  have  it  re- 
peated, when  thereby  a  mistake  could  be  avoided,  it  is  at  his  own 
risk,  in  the  absence  of  gross  negligence  of  the  servants  of  the  tele- 
graph company. 

^.  Whatever  the  analogy  between  common  carriers  of  goods  and  public 
carriers  of  messages,  the  loss  of  a  bargain,  from  which  profit 
would  have  resulted,  cannot  be  visited  in  damages  upon  the  car- 
rier, unless  informed  of  the  purpose  or  importance  of  the  mes- 
sage. 

^(General  responsibility  of  Telegraph  Companies  for  erroneously  deliv- 
ering, and  delay  in  delivering  messages,  discussed  by  Smith,  C.  J.) 

Civil  action,  tried  before  OilTner^  /.,  at  January  Term, 
1887,  of  the  Superior  Court  of  Cabarrus. 
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There  was  a  verdict  and  judgment  for  plaintiflFs,  and  de- 
fendant appealed. 

The  plaintiffs,  Cannon,  Fetzer  &  Wadsworth,  cotton  mer- 
chants, engaged  in  business  at  Concord,  in  this  State,  bad 
entered  into  contracts  with  persons  in  New  York,  to  deliver 
to  them  respectively  one  hundred  bales  of  cotton  in  Decem- 
ber, 1879,  and  five  hundred  in  February  of  the  next  year. 
In  order  to  provide  for  fulfilling  said  contracts,  in  the  fore- 
noon of  the  3d  day  of  November  preceding,  they  placed  in 
the  hands  of  the  defendant's  agent  and  operator,  a  message, 
to  be  transmitted  over  the  wires  to  Tannahill  &  Co.,  their 
agents  in  New  York,  in  this  form  : 

"  If  market  is  firm  and  advancing,  narrator." 

At  a  later  hour  the  same  morning,  about  the  hour  11:45, 
and  after  receiving  a  telegram  giving  the  state  of  the  market 
on  that  day,  a  second  message  was  sent,  containing  the  sim- 
ple word  **  Narrator,"  and  omitting  the  prefacing  conditions 
of  the  first.  Neither  of  these  dispatches  had  upon  them  any 
marks  indicating  the  hour  at  which  they  were  delivered  to 
the  operator,  but  each  was  endorsed  by  the  operator  with  the 
hour  at  which  it  was  sent,  showing  the  first  to  have  been 
started  at  11:15  a.  m^  and  the  next  at  12:35  p.  m. 

There  being  no  direct  single  telegraphic  wire  connecting 
these  points,  it  was  necessary  to  transmit  such  communica- 
tions, when  required,  to  what  are  denominated  relay  offices, 
where  the  message  was  received,  and  by  repeating,  forwarded 
to  its  destination,  one  of  them,  used  at  Concord,  being  at 
Charlotte,  and  the  other  at  Greensboro;  and  messages  were 
sent  indifferently  by  the  one  or  the  other,  whichever,  less 
pressed  with  other  business,  could  most  speedily  forward 
them. 

The  first  of  these  messages  passed  through  the  Charlotte 
office,  and  thence  was  sent  on  to  Richmond,  where  it  could 
not  be  immediately  forwarded,  in  consequence  of  the  bad 
working  of  the  wires,  from  atmospheric  or  other  disturbing 
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cause,  and  the  consequent  accumulation  of  business  in  the 
office,  and  suffered  some  delay,  reaching  New  York  at 
1: 20  p.  m. 

The  later  message,  passing  through  and  stopping  at  Greens- 
boro, with  the  greater  facilities  afforded  then  bj'  that  route, 
arrived  and  was  delivered  three  minutes  earlier  than  the  first. 

There  being  nothing  upon  the  face  of  either  to  show  its 
priority  in  time,  and  the  market  not  indicating  a  tendency 
to  advance,  the  agents  forbore  to  proceed,  and  did  not  carry- 
out  the  instructions,  exercising  their  judgment,  as  author- 
ized in  the  first  forwarded  and  last  received  dispatch. 

The  Cipher  Code,  as  the  book  is  designated,  in  which  un- 
explained, and  unmeaning  without,  words  are  used  by  the 
plaintiffs  to  convey  directions,  unintellible  to  others  than 
those  who  have  learned  it,  contains,  according  to  the  testi- 
mony of  one  of  the  plaintiff  firm,  180  pages,  with  about  20 
ciphers  on  each,  and  35  such  on  the  page  whereon  the  word 
*^ narrator"  is  found.  The  telegraph  operator  had  before 
been  in  the  plaintiffs'  service,  and  seen  the  book,  but,  as  he 
declared,  when  giving  in  his  testimony,  did  not  know  its 
cipher  import,  nor  understood  the  importance  of  the  com- 
munication, though  as  the  plaintiff  J.  W.  Cannon,  who 
handed  in  the  first  message  at  9:30  a.  m.,  swore,  that  in 
doing  so,  he  informed  the  operator,  W.  H.  Holt,  of  his  wish 
for  the  prompt  sending  off  of  it  in  order  that  it  might  reach 
New  York,  if  possible,  before  the  opening  of  the  cotton  mar- 
ket that  day. 

The  dispatches  reached  that  city  and  were  delivered  to  the 
agents,  Tannahill  &  Co.,  one  hour  and  a  half  before  the 
closing  of  the  cotton  exchange,  which  is  at  3  p.  m.,  and  they 
were  proceeding  to  make  the  purchases  under  the  uncondi- 
tional order,  when  they  were  stopped  by  the  first  order,  the 
filling  of  which  was  dependent  on  the  state  of  the  market, 
which  was  not  firm,  and  funds  of  the  plaintiffs  sufficient  for 
the  purpose  in  their  hands. 
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On  November  3d,  cotton  futures,  deliverable  in  Decem- 
ber, were  selling  at  11.01,  and  in  February,  at  11.27.  The 
next  day  the  exchange  was  not  opened,  it  being  a  legal  holi- 
day, and  on  the  5th  day  of  November,  the  price  had  ad- 
vanced for  these  deliveries,  as  it  did  further  on  the  day  suc- 
ceeding, to  11.39  and  11.'65,  respectively. 

The  messages  were  sent  on  printed  forms,  in  the  upper 
part  of  which  (and  to  this  attention  is  called  in  a  memoran- 
dum at  the  foot,  in  large  capital  type,)  is  the  /ollowing 
clause: 

**  All  messages  taken  by  this  company  are  subject  to  the 
following  terms  " : 

"  To  guard  against  mistakes  or  delays,  the  sender  of  a 
message  should  order  it  repeated,  that  is,  telegraphed  back 
to  the  originating  oflSce.  For  this,  one  half  the  regular  rate 
is  charged  in  addition.  It  is  agreed  between  the  sender  of 
the  following  message  and  this  company,  that  said  company 
shall  not  be  liable  for  mistakes  or  delays  in  the  transmission 
or  delivery,  or  for  non-delivery  of  any  un  repeated  message, 
whether  happening  by  negligence  of  its  servants  or  other- 
wise, beyond  the  amount  received  for  sending  the  same ; 
nor  for  mistakes  or  delays  in  the  transmission,  or  non-deliv- 
ery of  any  repeated  message  beyond  fifty  times  the  sum 
received  for  sending  the  same,  unless  specially  insured ;  nor 
in  any  case  for  delays  arising  from  unavoidable  interruption 
in  the  working  of  the  lines ;  or  for  errors  in  cipher  or  ob- 
scure messages. 

''And  this  company  is  hereby  made  the  agent  of  the  sen- 
der, without  liability,  to  forward  any  message  over  the  lines 
of  any  other  company,  when  necessary  to  reach  its  destina- 
tion." 

Then  follows  a  clause  providing  for  insuring  the  correct 
transmission  of  the  message  over  the  lines  of  the  company, 
at  an  additional  charge  of  one  per  cent,  for  1,000  miles  or 
less,  and  two  per  cent,  for  a  greater  distance. 
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It  does  not  appear  that  the  plaintiffs,  by  their  agents  or 
otherwise,  made  any  contract  for  the  purchase  of  cotton  to 
meet  their  own  future  deliveries,  at  the  enhanced  or  at 
any  price,  and  under  the  directions  of  the  Court  the  jury 
were  allowed  to  estimate  the  damages  at  the  difference 
in  price  in  the  article  on  the  3d  and  5th  days  of  the  said 
month,  the  advance  between  those  dates  being  found  by  the 
jury  to  be  $855  on^  the  entire  lot,  with  the  liberty  of  allowing 
interest  thereon,  which  the  jury  did  give,  at  the  rate  of  six 
per  cent,  per  annum.  To  this  instruction,  as  well  as  to 
many  others  given,  or  refused  when  requested  by  defendant's 
counsel,  exception  was  entered,  which  we  do  not  find  it  nec- 
essary to  examine,  nor  indeed  to  determine  the  effect  upon 
the  defendant's  liability  for  the  alleged  negligent  delay  in 
transmitting  the  message. 

Mr.  Jno.  DevereuXy  Jr,,  for  the  plaintiffs. 
Mr.  P.  D,  Walker,  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  case).  Without  passing 
upon  the  question  of  the  plaintiffs'  own  culpability  in  send- 
ing off  a  second  so  near  the  first  message,  without  any 
intimation  upon  its  face  that  a  previous  one  had  been  sent, 
which  the  last  was  intended  to  modify,  and  with  no  allu- 
sion whatever  to  it,  a  fact  which  seems  to  have  caused 
the  perplexity  in  the  minds  of  the  agents  as  to  what  ought 
to  be  done,  and  in  consequence  they  did  not  act  at  all ;  or 
upon  the  indifference  of  the  agents  themselves  in  not,  at  once, 
inquiring,  by  telegraph,  the  meaning  of  the  conflicting  com- 
munications, and  regulating  their  conduct  by  the  informa- 
tion thus  obtained,  we  think  it  was  but  a  reasonable  require- 
ment, that  the  importance  of  the  message,  and  of  its  speedy, 
as  well  as  accurate  transmission,  should  have  been  known  to 
the  receiving  operator,  so  as  to  stimulate  his  activity  in  for- 
warding it,  in  more  distinct  and  direct  terms  than  those  tes- 


r 


FEBRUARY  TERM,  1888.  305 


Cannon  y.  Teleoraph  Ck). 


tified  to  by  the  partner.  The  message  itself  speaks  n  »  cer- 
tain sound,  and  conveys  to  the  reader  unacquainted  with 
the  new  meanings  aflBxed  to  words  in  the  Code,  no  sugges- 
tion as  to  its  real  significance,  as  it  did  not,  as  the  operator 
swears,  to  himself.  This  is  but  a  reasonable  requirement  on 
the  part  of  the  company,  and  if  the  sender  chooses  to  speak 
in  unintelligible  language  to  those  who  are  to  pass  it  over 
the  wires,  it  is  due  to  the  company,  if  it  is  to  be  held  respon- 
sible for  serious  damages,  that  the  information  of  its  impor- 
tance should  be  given  to  the  sending  operator,  in  order  that 
he  may  communicate  it  to  an  intervening  agency  employed  in 
forwarding,  and  thereby  diligence  and  care  be  secured  from 
each.  If  the  message  be  in  the  form  of  a  proposal  to  buy  or 
sell  on  certain  terms,  so  that,  in  case  of  concurring  minds,  a 
ooDtract  would  result,  its  importance  would  appear  on  it& 
face ;  if  not  thus  disclosed,  and  a  party  chooses,  to  send  a  single 
nnrepeated  message,  liable  to  be  misunderstood  and  erro- 
neously conveyed  in  passing  through  other  oflSces,  when,  at 
small  additional  expense,  the  mistake  could  be  avoided,  it 
should  be  at  his  own  risk,  in  the  absence  of  gross  and  inex- 
cosable  negligence  on  the  part  of  the  company  and  its  ser- 
vants. 

Such  is  the  import  of  the  ruling  in  Lassiter  v.  TeL  Co,^  89 
N.  C,  334,  where  the  plaintiff  assumed  the  hazard  of  a  single 
communication,  and  acted  upon  it. 

There  are  decisions  which  hold  an  analogy  between  public 
carriers  of  goods  and  public  carriers  of  messages,  and  put 
the  same  rigid  responsibility  upon  each.  The  supposed 
analogy  is  repudiated  by  others,  as  a  message  transmitted 
has  not  a  property  value  like  goods,  requiring  safe  custody 
and  delivery. 

But  assuming  some  such  similar  relation  to  have  been 
formed  between  them  and  the  j>er3on  employing  their  ser- 
vices, it  by  no  means  follows,  in  either  case,  that  the  loss  of 
a  bargain  made,  or  which  might  have  been  entered  into, 
100—20 
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from  which  profit  would  have  resulted,  can  be  visited  in 
damages  upon  the  carrier  uninformed  of  the  purpose  or  im- 
portance of  the  communication.  Thus  in  Home  v.  Mid, 
Rail  Co,,  L.  R.,  7,  C.  P.,  583,  a  co^e  commented  on  in  Wood's 
May.  Dam.,  Sec.  34,  page  40,  the  plaintiff  had  cotitracted  to 
deliver  a  lot  of  shoes  in  London,  on  February  3d,  1871,  in- 
tended for  the  use  of  the  French  array,  and  on  delivering 
them  to  the  company  for  transportation,  he  gave  the  infor- 
mation to  the  latter,  that  the  contract  required  a  delivery  on 
that  day,  but  did  not  state  the  special  nature  of  the  contract. 
In  consequence  of  the  delay  in  the  carriage,  the  contract 
could  not  be  complied  with,  and  the  goods  were  refused. 
The  market  price  had  not  varied  between  the  day  when  the 
shoes  were  due,  and  that  on  which  they  were  received,  but 
it  was  below  the  contract  price,  of  which  the  company  was 
ignorant.  It  was  held  that  the  company  was  not  liable  for 
this  difference,  it  not  having  been  advised  of  the  special 
circumstances  which  led  to  the  special  loss. 

And  so  in  Sanders  v.  Stuarty  1  C.  P.  D.,  326,  noticed  in  the 
next  section  of  that  work,  the  rule  was  extended  to  a  tele- 
graph company.  The  plaintiffs  intrusted  the  defendant 
with  a  message  in  cipher  to  be  sent  by  telegraph  to  America, 
which  was  not  delivered,  and  the  plaintiffs  lost  considerable 
profits  in  consequence,  which  otherwise  would  have  been 
made.  The  message  was  unintelligible  to  the  defendant,  and 
so  intended  to  be,  giving  him  no  clue  as  to  the  special  loss 
that  might  result  from  his  negligence.  It  was  held,  that  no 
more  than  nominal  damages  could  be  recovered.  But  a 
more  serious  obstacle,  in  the  way  of  the  plaintifis'  recovery 
of  substantial  damages,  is  presented  in  the  fact  that  they 
made  no  contract,  from  which  either  profit  or  loss  could 
come,  did  not  buj'^  (the  agents  acting  for  them)  at  the  axi- 
vanced  rates  beyond  what  the  cotton  might  have  been 
.bought  for,  on  the  day  of  the  reception  of  the  messages,  and, 
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for  aught  that  the  case  shows,  they  might  have  bought  at  a 
subsequent  time  before  they  were  required  to  deliver  at  the 
same,  or  at  a  reduced  rate.  However  this  may  be,  no  actual 
loss  is  proved  to  have  been  incurred,  and  the  loss  is  merely  of 
an  opportunity  of  making  a  bargain,  which  would  have  been 
profitable  had  the  goods  been  sold  on  the  6th  day,  at  the 
market  price  then  prevailing.  It  is  not  shown  that  any  loss 
was  sustained  upon  the  plaintiffs'  contract  from  their  being 
compelled  to  pay  a  higher  price  than  that  which  ruled  on 
the  3d. 

But  the  very  point,  now  under  consideration,  came  before 
the  Supreme  Court  of  the  United  States  at  a  recent  term, 
W.  U.  Tel  Co,  V.  Hall,  124  U.  S.  444,  and  the  opinion  of  Mr. 
Justice  Matthews  is  so  full,  and  his  reasoning  so  conclusive, 
that  we  are  content  to  refer  to  it  as  a  controlling  authority, 
and  decisive  of  the  case  before  us. 

The  defendant  in  error,  plaintiff  in  the  Court  below,  at  8 
A.  M.,  November  9th,  1882,  sent  from  Des  Moines,  Iowa,  by 
the  company's  line  of  telegraph  a  message,  upon  a  similar 
form  as  ours,  to  Charles  I.  Hall,  at  Oil  City,  in  Pennsylvania, 
as  follows:  "Buy  ten  thousand,  if  you  think  it  safe.  Wire 
me."  The  message  was  forwarded,  and  from  negligence  and 
want  of  care,  reached  Oil  City  at  11  A.  M.,  the  same  day, 
leaving  out  the  name  of  the  person  to  whom  it  was  ad- 
dressed. Had  it  been  given.  Hall  would  have  received  it  at 
11:30,  and  would  have  bought  the  petroleum,  meant  in  the 
message,  at  $1.17  per  barrel,  the  market  price. 

When  the  name  was  ascertained,  and  the  dispatch  deliv- 
ered to  Hall  at  6  P.  M.,  the  exchange  was  closeed,  and,  at 
the  opening  next  morning,  the  price  had  advanced  to  $1.35 
per  barrel;  and  in  consequence,  it  being  left  to  his  judg- 
ment, Hall  did  not  buy.  The  action  was  to  recover  the  dif- 
ference in  price,  to-wit,  18  cents  per  barrel. 

After  an  elaborate  examination,  following  a  full  and  ex- 
haustive argument,  with  a  large  number  of  cited  cases,  the 
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Court  came  to  the  conclusion  that  the  plaintiff  could  only 
recover  the  cost  of  the  transmitting  the  message.  The  Court 
say:  "Of  course,  where  the  negligence  of  the  telegraph  com- 
pany consists,  not  in  delaying  the  transmission  of  the  mes- 
sage, but  in  transmitting  a  message  erroneously,  so  as  to  mis- 
lead the  party  to  whom  it  is  addressed,  and  on  the  faith  of 
which  he  acts  in  the  purchase  or  sale  of  property,  the  actual  loss, 
based  upon  changes  in  market  value,  are  clearly  within  the 
rule  for  estimating  damages ;"  "  neither  does  it  appear,"  the 
opinion  proceeds  to  say,  "that  it  was  the  purpose,  or  inten- 
tion of  the  sender  of  the  message,  to  purchase  the  oil  in  ex- 
pectation of  profit  to  be  derived  from  an  immediate  resale." 

Brought  to  the  test  of  this  ruling,  it  is  plain  that  there 
have  been  sustained  no  damages  for  which  the  law  will  give 
redress  upon  the  defendant  beyond  a  nominal  sum.  Had 
the  goods  been  bought  on  the  day  of  receiving  the  message, 
it  was  not  with  a  view  to  sell  on  the  day  when  the  price  had 
risen,  but  to  provide  for  existing  engagements,  and  it  does 
not  appear  that  it  could  not  have  been  bought  on  as  favor- 
able terms  afterwards,  in  time  to  fulfil  those  engagements ; 
and  if  so,  the  loss  would  be  of  expected  but  uncertain  profits. 

The  rule  is  thus  stated  in  a  note  at  page  242  (332)  in 
EwelPs  Evans*  Agency :  "  In  this  country  the  telegraph  com- 
pany is  also  liable  (having  referred  to  cases  in  which  it  is 
held  that  the  liability  is  to  the  sender  only  in  England)  to  the 
person  to  whom  the  message  is  transmitted,  upon  delivery 
thereof,  in  case  of  an  error  in  transmission,  attributable  to 
the  fault  of  the  company,  "  when  the  error  is  attended  with 
damage  to  the  person  receiving  it,"  referring  in  support  of  the 
proposition  to  Big.  Torts,  277;  Big.  Lead.  Cases  on  Torts,  619, 
621,  and  several  adjudged  cases.  Unquestionably,  the  same 
liability  will  arise  when  the  damage  results  from  an  erro- 
neous communication  of  the  terms  of  a  dispatch. 

We  have  avoided  an  expression  of  opinion  upon  the  nu- 
merous other  exceptions  taken  at  the  trial,  and  will  only  re- 
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peat  what  was  said,  in  substance,  in  Lamler  v.  Td,  Co,,  mpra^ 
in  reference  to  the  difficulties  incident  to  a  correct  commu- 
nication of  intelligence  over  wires,  and  the  reasonableness 
of  a  rule  which,  to  insure  entire  accuracy,  requires  the  mes- 
sage to  be  repeated :  "  The  electric  ticks  to  be  given  at  one 
end  of  the  line,  and  to  be  interpreted  and  read  at  the  other, 
are  not  articulate  sounds,likethoseof  the  human  voice,  and  are 
much  more  liable  to  be  misunderstood,  and  the  individual 
handwriting  of  the  sender  himself,  and  his  meaning,  may 
be  misunderstood ;"  and  again,  quoting  the  words  of  Chief 
Justice  Bigelow :  "  The  unforeseen  derangement  of  electric 
apparatus,  a  breach  in  the  line  of  communication  at  an  in- 
termediate point,  not  immediately  accessible,  occasioned  by 
accident  or  by  wantonness,  or  by  malice,  the  imperfection  nec- 
essarily incident  to  the  transmission  of  signs  or  sounds  by 
electricity,  which  sometimes  renders  it  difficult,  if  not  im- 
possible, to  distinguish  between  words  of  like  sound  or  or- 
thography, but  of  different  signification;  these,  and  other 
similar  causes,  the  effect  of  which  the  highest  degree  of  care 
could  not  prevent,  make  it  impracticable  to  guard  against 
errors  and  delays  in  sending  messages  to  distant  points." 

These  suggestions  point  strongly  to  the  reasonableness  of 
the  requirement  of  a  repealed  message,  by  which,  at  an  in- 
considerable expense,  the  error  in  a  dispatch  would  be 
avoided,  and  that  the  company's  responsibility  should  be 
made  to  depend  upon  its  observance,  especially  where  the 
cipher  form  is  adopted,  which  furnishes  to  the  operator  no 
means  of  ascertaining  its  import 

But,  for  the  errors  pointed  out,  the  judgment  must  be  re- 
versed, and  a  new  trial  had  in  the  Court  below. 

Error.  Venire  de  novo. 
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FRANK  DeBERRY  v.  CAROLINA  CENTRAL  RAIL  ROAD 

,  COMPANY. 

Dama^fes — Contributory  Negligence — Issues  —Evidence — Expert 
Testimony — Judge's  Opinion  as  to  Facts, 

1.  Though  under  Chap.  83  of  the  Acts  of  1887,  a  defendant  in  an  action 

for  damages,  who  relies  on  contributory  negligence  on  the  part  of 
plaintiff,  must  allege  it  in  the  answer,  it  is  not  «rror  to  fail  to 
submit  a  special  issue,  as  to  such  contributory  negligence,  when 
there  is  an  issue,  whether  plaintiff  sustained  injuries  by  the 
negligence  of  defendant,  under  which  the  question  might  be 
considered ;  certainly  not  when  the  defendant  declined  to  submit 
such  issue  when  requested. 

2.  The  testimony  of  experts  is  not  admissible  upon  matters  of  judgment 

within  the  knowledge  and  experience  of  ordinary  jurymen. 

8.  A  remark  by  a  Judge,  in  the  hearing  of  the  jury,  when  he  permitted, 
in  his  discretion,  a  witness  to  be  recalled  and  asked  a  question  to 
impeach  his  credibility,  that  if  he  had  known  counsel  intended  to 
ask  that  question,  he  would  not  have  allowed  the  witness  to  be 
recalled,  is  not  an  expression  of  opinion  about  the  facts,  in  viola- 
tion of  the  Act  of  1796. 

Civil  action,  to  recover  damages  for  injuries  alleged  to 
have  been  received  by  the  plaintiff,  through  the  negligence 
of  the  defendant  company,  tried  before  Connor,  J.,  at  Sep- 
tember Term,  1887,  of  Richmond  Superior  CJourt. 

The  plaintiff  was  a  brakeman  on  the  defendant's  road,  and 
alleges  that  the  injury  complained  of  was  sustained  while  he 
was  engaged  in  the  discharge  of  his  duties  as  such,  by  reason  of 
the  negligence  of  the  defendant,  in  that  it  failed  to  provide  a 
safe  and  secure  platform  for  the  brakeman  to  stand  on, 
while  engaged  in  putting  on  the  brakes.  The  defence  of  con- 
tributory negligence  is  set  up  in  the  answer,  as  required  by 
chapter  33  of  the  Acts  of  1887,  but,  though  discussed  in  this 
Court,  there  is  no  question  involving  that  issue  presented  in 
the  record,  and  only  so  much  of  the  case  is  stated  as  is 
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necessary  to  present  the  questions  that  are  raised  by  the  ap- 
peal. 

The  plaintiff  was  a  witness  in  his  own  behalf,  and  testi- 
fied as  to  the  manner  in  which  he  fell  from  the  platform, 
and,  on  cross  examination,  among  other  things,  that  "the 
signal  was  blown  just  below  the  crossing  when  he  was  at  the 
brakes ;  he  then  put  on  brakes  and  stepped  on  the  platform 
of  the  next  car,  and  had  hold  of  the  wheel  when  he  fell. 
There  are  iron  braces  under  the  platform,  and  if  the  iron 
was  under  the  step  out  to  the  edge,  it  would  not  split;  some 
of  them  do  not  come  out  by  one  inch  and  a  half  or  quar- 
ter; he  got  his  foot  on  the  platform the  plat- 
form was  2  feet  long  and  6,  7  or  8  inches  wide ;  he  does  not 
know  whether  the  iron  braces  were  under  the  step  or  plat- 
form or  not,  but  only  knows  that  when  he  stepped  on  it,  it 
gave  way." 

Elias  Baldwin,  a  witness  for  plaintiff,  testified,  among  other 
things,  'Hhat  he  did  not  see  the  plaintiff  when  he  fell,  but 

aaw  him  a  minute  before  he  broke he  saw  the  strip 

that  was  shivered  off  the  platform,  and  it  looked  like  an  old 
split;  the  piece  shivered  off  was  about  one  and  one  half 

inches  wide;  the  braces  did  not  come  to  the  edge  of 

the  platform." 

Samuel  Etheridge,  a  witness  for  the  defendant,  -testified : 
"that  in  1883,  he  was  foreman  of  the  car  repair  department 
in  defendant's  shops  at  Laurinburg,  and  remembers  the  time 
the  plaintiff  was  hurt;  the  steps  on  brake  platform  are  con- 
structed now  as  they  have  always  been — 22  inches  long,  on 
two  iron  braces;  the  plank  is  from  IJ  to  1 J  inch  thick,  and 
projects  i  inch  for  a  rounded  edge  or  finish;  there  has  been 
no  change  in  the  construction  since  1878."  The  witness  is  a 
car  builder,  and  has  been  a  car  inspector  for  the  defendant 
for  many  3'ears;  the  witness  stated  that  he  heard  plaintiff's 
testimony. 
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The  defendant  then  asked  the  witness  the  following  ques- 
tion: "If  the  jury  should  find  that  the  car  step  or  platform 
was  built  or  constructed  as  the  plaintiff  described  it,  and  the 
plaintiff  stepped  on  it  as  he  testified,  could  plaintiff  have 
fallen  as  he  testified,  or  could  the  platform  have  split?" 
The  witness  answered,  that  the  platform  could  not  have 
split,  and  the  plaintiff  could  not  have  fallen  as  he  described. 

The  witness  was  then  asked :  "  If  the  platform  was  con- 
structed as  the  witness  had  described  it,  could  the  plaintifiT 
have  fallen  in  the  manner  described  by  him  ?"  The  wit- 
ness answered  that  he  could  not,  even  if  the  step  had  been 
split,  for  the  braces  would  support  it. 

The  plaintiflF  objected  to  these  two  questions,  and  his 
Honor  at  first  overruled  the  objection,  and  admitted  the  tes- 
timony. Afterwards,  his  Honor  excluded  the  testimony. 
The  defendant's  counsel  said  nothing. 

Before  the  defendant  had  closed  its  testimony,  the  defend- 
ant's counsel  requested  his  Honor  to  be  allowed  to  recall  the 
witness  Elias  Baldwin,  for  the  purpose  of  impeaching  his 
credibility  as  a  witness.     The  request  was  granted. 

When  recalled,  the  witness  was  asked  by  defendant's  coun- 
sel, was  he  not  brought  from  the  jail  to  the  court-house  ? 
The  witness  answered,  "  Yes."  The  plaintiff's  counsel  then 
asked  the  witness  for  what  offence  had  he  been  committed 
to  jail,  and  he  replied,  for  assault  and  battery;  that  he  had 
been  fined  $5,  and  adjudged  to  pay  the  costs,  and  that  he 
could  not  get  any  one  to  pay  it  for  him,  or  go  his  security. 

The  plaintiff  objected  to  the  testimony. 

His  Honor  then  remarked,  in  the  presence  and  hearing  of 
the  jury,  that  if  he  had  known  that  the  defendant's  counsel 
intended  to  ask  that  question,  he  would  not  have  allowed 
the  witness  to  be  recalled. 

The  following  issues  were  tendered  and  accepted : 
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1.  "  Did  the  plaintiflF  sustain  injuries  by  the  negligence  of 
the  defendant,  as  alleged?"    Answer.    "Yes." 

2.  If  so,  to  what  damage  is  he  entitled  by  reason  of  the 
same  ?"    Answer.    "  Two  thousand  dollars  ($2,000)." 

At  the  conclusion  of  the  argument,  the  Court  enquired  of 
the  defendant's  counsel  if  they  desired  the  second  issue  sub- 
mitted, and  they  responded,  that  they  thought  the  whole 
question  involved  in  the  first  issue,  and  they  did  not  think 
the  second  issue  necessary. 

The  defendant's  counsel  requested  the  Court  trf  charge  the 
jury: 

That  even  if  the  step  or  platform  was  split  or  cracked,  as 
testified  by  the  plaintiflF,  yet  if  before  he  stepped  upon  it  he 
saw  its  condition,  and  that  it  was  not  safe  to  step  upon  it,  he 
was  guilty  of  negligence. 

The  Court  declined  to  give  the  instruction,  but  instructed 
the  jury : 

"  That  even  if  the  step  or  platform  was  split,  yet  if  a  pru- 
dent man,  knowing  its  condition,  would  not  have  stepped 
upon  it,  the  plaintiff  was  guilty  of  negligence,  provided  he 
knew,  or  could  by  the  exercise  of  reasonable  care  and  cau- 
tion have  known,  the  condition  of  the  platform  before  he 
stepped  upon  it" 

The  defendant  excepted  to  the  refusal  of  the  Court  to 
charge  as  requested,  and  to  the  charge  as  given. 

The  Court  instructed  the  jury  as  to  the  duty  of  the  de- 
fendant, to  furnish  safe  machinery  for  the  use  of  the  em- 
ployees, to  which  no  exception  was  taken.  The  Court  then 
chained  £he  jury : 

"That  if  they  believed  the  plaintiff  and  Elias  Baldwin 
were  playing  or  boxing,  and  plaintiflF  fell  while  so  engaged, 
and  not  in  the  performance  of  his  duty  as  brakeman,  the 
jury  should  answer  the  first  issue  in  the  negative ;  that  the 
buiden  of  proof  was  on  the  plaintiflF  to  show  that  he  was 
injured  by  the  negligence  of  the  defendant." 
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The  Court  charged  the  jury  as  to  the  measure  of  damages, 
to  which  no  exception  was  taken. 

The  jury  found  the  first  issue  in  the  aflBrmalive,  and  as- 
sessed plaintiff's  damages  at  two  thousand  dollars. 

The  defendant  made  motion  for  a  new  trial : 

1.  Because  the  Court  excluded  the  testimony  of  Samuel 
Ether idge,  as  stated  above. 

2.  Because  of  the  remark  made  by  the  Judge  when  the 
witness  Baldwin  was  recalled,  as  above  stated. 

3.  Becaifse  of  the  refusal  to  give  the  instructions  prayed 
for  by  the  defendant,  and  because  of  the  instruction  given. 

Rule  discharged ;  judgment  for  the  plaintiff,  and  appeal 
by  the  defendant. 

Mr,  J.  A,  Lockhart,  for  the  plaintiff. 

Mr.  John  DevereivXy  Jr.,  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  It  was  insisted  in  this 
Court,  that,  inasmuch  as  chap.  33,  Acts  of  1887,  requires  the 
defendant,  if  contributory  neligence  is  relied  on,  to  set  it  up 
ill  his  answer,  thereby  making  it  of  necessity  an  issue,  it 
ought  to  have  been  submitted  to  the  jury,  and  that  it  could 
not  be  waived,  even  by  consent.  We  think  differently- 
Doubtless,  the  purpose  of  the  act  was  to  require  the  defend- 
ant to  set  up  the  defence  of  contributory  negligence  in  the 
answer,  when  relied  on,  so  as  to  remove  all  doubt  and  ena- 
ble the  plaintiff  to  know,  with  certainty,  the  defence  relied 
on,  but  whatever  may  have  been  the  purpose  of  requiring 
it  to  be  set  up  in  the  answer,  in  the  case  before  us,  the  de- 
fendant was  content  to  submit  the  question  upon  the  first 
issue  (under  which  it  might  be  considered,  Scott  v.  RaUrocLd^ 
96  N.  C,  428). 

When  the  attention  of  counsel  for  the  defendant  was  di- 
rected to  it,  not  only  was  no  request  made  that  the  issue 
should  be  submitted,  but  they  said,  "  they  thought  the  whole 
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question  involved  in  the  first  issue/'  not  only  making  no- 
objection,  but  affirmatively  acquiescing,  and  the  defendant 
cannot,  for  the  first  time,  except  in  this  Court,  even  if  he  had 
not  acquiesced  in  the  Court  below.    Having  not  only  failed  to 
tender  the  issue  in  the  Court  below,  but  virtually  declined 
it  when  suggested,  he  cannot  now   be  heard  to  complain. 
Kidder  v.  Mcllhenny,  81  N.  C,  123;  Curtis  v.  Cash,  84  N.  C.,. 
41 ;  Oakley  v.  Van  Noppen,  95  N.  C,  60 ;  McDonald  v.  Carson, . 
%  N.  C,  377 ;  Simmons  v.  Mann,  92  N.  C,  12. 

His  Honor  charged  the  jury,  that  if  they  believed  the  evi- 
dence in  regard  to  contributory  negligence,  they  should  find 
the  first  issue  in  the  negative. 

The  first  exception  presented  in  the  record  is  to  the  exclu- 
sion of  the  testimony  of  Etheridge,  as  an  expert  in  respect  to 
the  questions  asked. 

All  the  evidence  offered  by  the  plaintiff,  so  far  as  it  bears 
npon  the  questions  and  atiswers  which  were  excluded  by 
the  Court,  is  set  out,  and  we  are  not  only  unable  to  see  that 
it  warrants  the  hypothetical  questions  put,  but  there  is  noth- 
ing in  the  plaintiff's  evidence  involving  any  matter  of  skill,  . 
or  science,  or  peculiar  knowledge,  about  which  any  juror  of 
iair  intelligence  might  not  form  as  correct  an  opinion  as  the 
supposed  expert.  "  The  testimony  of  experts  is  not  admissi- 
ble upon  matters  of  judgment  within  the  knowledge  and  ex- 
perience of  ordinary  jurymen."    1  Greenleaf  Ev.,  §  440.  a. 

The  second  exception  is  to  the  remark  made  by  the  Judge, 
when  the  witness  Baldwin  was  recalled  and  asked  a  ques- 
tion, for  the  purpose  of  impeaching  his  credibility  as  a  wit- 
ness. We  are  unable  to  see  how  the  remark,  though  made 
in  the  hearing  of  the  jury,  could  be  construed  into  an  ex- 
pression of  opinion,  by  the  Court,  upon  any  issue  or  question 
to  be  passed  upon  by  the  jury.  The  recalling  of  the  witness- 
was  a  matter  entirely  within  the  discretion  of  the  Court,  and 
when  the  character  of  the  impeaching  question  was  made  to- 
appear,  it  was  simply  a  declaration,  not  of  an  opinion  as  to* 
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any  fact  to  be  passed  upon  by  the  jury,  but  that  he  would 
have  exercised  his  discretion  differently  if  he  had  known  the 
nature  of  the  question  asked.  It  was  not  a  violation  of  the  act 
of  1796;  The  Code,  ^413. 

The  third  exception  is  to  the  refusal  to  give  the  instruc- 
tion asked  by  the  defendant  and  to  the  instruction  given 
instead. 

The  instruction  asked  was  properly  refused,  because  there 
was  no  phase  of  the  evidence  that  warranted  it.  There  was 
no  evidence  that  the  plaintiff  saw  the  condition  of  the  plat- 
form before  he  stepped  upon  it,  or  that  he  saw  that  it  was 
not  safe.  The  instruction  given  in  lieu  of  that  asked  was  as 
favorable  to  the  defendant  as  the  evidence  in  respect  to  the 
instruction  asked  warranted. 

No  one  of  the  exceptions  presented  by  the  record  can  be 
sustained,  and  there  is  no  error. 

Affirmed. 


M.  J.  PEMBERTON  and  others  v.  ELLEN  SIMMONS  and  others. 

Power    of   Attorney — Mortgage — Presumption    of   Payment — 

Pleading. 

1.  A  deed  from  A,  dated  June  8th,  1866,  appointing  B  his  attorney  in 
fact,  with  authority  to  sell  a  house  and  lot,  unless  by  May  1st,  1867, 
he  should  pay  all  the  debts  for  which  B  was  liable  as  his  surety, 
and  adding  :  **  With  this  power  of  attorney,  I  do  hereby  convey 
and  assign  to  said  B  and  his  heirs  such  an  interest  in  said  house 
and  lot  as  shall  not  be  revocable  by  me,  or  by  my  death,  but  shall 
be  in  said  B,  as  an  estate  in  trust  to  pay  said  debts,  and  to  dis- 
pose of  and  convey  to  the  purcliaser."  In  October,  1866,  A,  by 
his  attorney  B,  executed  to  C  a  deed,  purporting  to  convey  a  fee 
simple  title  for  the  lot,  B  covenanting,  for  himself,  to  warrant  the 
title,  but  not  undertaking  to  convey  any  title  he  had  in  the  land  ; 
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Heid,  that  the  deed  of  June,  1866,  was  a  mortgage,  with  power  of 
sale  in  B,  and  being  registered,  and  the  deed  to  C  being  executed 
before  its  condition  was  broken,  C  could  not  claim  more  than  to- 
hold  subject  to  A's  rights  as  mortgagor. 

S.  In  such  case,  the  mortgagor  having  remained  in  possession  over  ten 
years  after  the  condition  of  the  mortgage  was  broken,  there  arose  a 
presumption  of  the  payment  of  said  debts,  and  the  legal  estate 
vested  in  the  mortgagor,  under  Rev.  Code,  ch.  65,  §  19. 

8.  In  an  action  to  recover  possession  of  land  by  purchaser  from  mort- 
gagee,  before  condition  was  broken,  against  the  mortgagor  in  posses- 
sion, an  answer  by  mortgagor,  *'  that  the  plaintiff  has  not  brought 
his  action  within  the  time  prescribed  by  law,  and  the  same  is* 
barred  by  the  statute  of  limitations,"  is  sufficient  to  set  up  the  de- 
fence of  pajfment  presumed  after  ten  years,  under  §  19,  chap.  65,. 
Rev.  Code. 

Civil  actiox  for  recovery  of  land,  tried  before  Clark,  J.^ 
at  March  Term,  1887,  of  the  Superior  Court  of  Cumber- 
land. 

It  is  admitted  that  the  plaintiffs  are  the  widow  and  heirs 
at  law  of  E.  L.  Pemberton,  deceased.  They  bring  this  ac- 
tion to  recover  the  land  specified  in  the  complaint,  and  claim 
to  derive  title  thereto  through  their  ancestor,  from  George 
D.  Simmons,  now  deceased. 

The  defendants  are  the  widow  and  heirs  at  law  of  the 
last  named  person. 

It  appears  that  on  the  8th  day  of  June,  1866,  the  above 
named  George  D.  Simmons  executed  to  George  W.  Wight- 
man  a  deed,  whereof  the  following  is  a  copy : 

STATE  OF  NORTH  CAROLINA,  1 
Cumberland  County,      j 

Know  ye,  that  I,  George  Simmons,  of  the  county  and 
State  aforesaid,  do  hereby  appoint  George  W.  Wightraan,  of 
the  town  of  Fayetteville,  in  the  county  and  State  aforesaid ^ 
my  true  and  lawful  attorney  in  fact,  and  I  do  hereby  author- 
ize and  empower  him  to  sell  and  dispose  of  my  house  and 
lot,  in  the  town  of  Fayetteville,  where  I  now  reside,  being 
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any  fact  to  be  passed  upon  by  the  jury,  but  that  he  would 
have  exercised  his  discretion  differently  if  he  had  known  the 
nature  of  the  question  asked.  It  was  not  a  violation  of  the  act 
of  1796;  The  Code,  §  413. 

The  third  exception  is  to  the  refusal  to  give  the  instruc- 
tion asked  by  the  defendant  and  to  the  instruction  given 
instead. 

The  instruction  asked  was  properly  refused,  because  there 
was  no  phase  of  the  evidence  that  warranted  it.  There  was 
no  evidence  that  the  plaintiff  saw  the  condition  of  the  plat- 
form before  he  stepped  upon  it,  or  that  he  saw  that  it  was 
not  safe.  The  instruction  given  in  lieu  of  that  asked  was  as 
favorable  to  the  defendant  as  the  evidence  in  respect  to  the 
instruction  asked  warranted. 

No  one  of  the  exceptions  presented  by  the  record  can  be 
sustained,  and  there  is  no  error. 

Affirmed. 


M.  J.  PEMBERTON  and  others  v.  ELLEN  SIMMONS  and  others. 

Power    of   Attorney — Mortgage — Presumption    of   Payment — 

Pleading. 

1.  A  deed  from  A,  dated  June  8th,  1866,  appointing  B  his  attorney  in 
fact,  with  authority  to  sell  a  house  ^nd  lot,  unless  by  May  1st,  1867, 
he  should  pay  all  the  debts  for  which  B  was  liable  as  his  surety, 
and  adding :  **  With  this  power  of  attorney,  I  do  hereby  convey 
and  assign  to  said  B  and  his  heirs  such  an  interest  in  said  house 
and  lot  as  shall  not  be  revocable  by  me,  or  by  my  death,  but  shall 
be  in  said  B,  as  an  estate  in  trust  to  pay  said  debts,  and  to  dis- 
pose of  and  convey  to  the  purchaser."  In  October,  1866,  A,  by 
his  attorney  B,  executed  to  C  a  deed,  purporting  to  convey  a  fee 
simple  title  for  the  lot,  B  covenanting,  for  himself,  to  warrant  the 
title,  but  not  undertaking  to  convey  any  title  he  had  in  the  land  ; 
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Held,  that  the  deed  of  June,  1866,  was  a  mortgage,  with  power  of 
sale  in  B,  and  being  registered,  and  the  deed  to  C  being  executed 
before  its  condition  was  broken,  C  could  not  claim  more  than  ta 
hold  subject  to  A*s  rights  as  mortgagor. 

2.  In  such  case,  the  mortgagor  having  remained  in  poesession  over  ten 
years  after  the  condition  of  the  mortgage  was  broken,  there  arose  a 
presumption  of  the  payment  of  said  debts,  and  the  legal  estate 
vested  in  the  mortgagor,  under  Rev.  Ckxle,  ch.  65,  §  19. 

8.  In  an  action  to  recover  possession  of  land  by  purchaser  from  mort- 
gagee, before  condition  was  broken,  against  the  mortgagor  in  posses- 
sion, an  answer  by  mortgagor,  **  that  the  plaintiff  has  not  brought 
his  action  within  the  time  prescribed  by  law,  and  the  same  i» 
barred  by  the  statute  of  limitations,"  is  sufficient  to  set  up  the  de- 
fence of  payment  presumed  after  ten  years,  under  §  19,  chap.  65,. 
Rev.  Code. 

Civil  actiox  for  recovery  of  land,  tried  before  Clark,  J.^ 
at  March  Term,  1887,  of  the  Superior  Court  of  Cumber- 
land. 

It  is  admitted  that  the  plaintiffs  are  the  widow  and  heirs 
at  law  of  E.  L.  Pemberton,  deceased.  They  bring  this  ac- 
tion to  recover  the  land  specified  in  the  complaint,  and  claim 
to  derive  title  thereto  through  their  ancestor,  from  George 
D.  Simmons,  now  deceased. 

The  defendants  are  the  widow  and  heirs  at  law  of  the 
last  named  person. 

It  appears  that  on  the  8th  day  of  June,  1866,  the  above 
named  George  D.  Simmons  executed  to  George  W.  Wight- 
man  a  deed,  whereof  the  following  is  a  copy : 


STATE  OF  NORTH  CAROLINA 
Cumberland  County 


['•} 


Know  ye,  that  I,  George  Simmons,  of  the  county  and 
State  aforesaid,  do  hereby  appoint  George  W.  Wightraan,  of 
the  town  of  Fayetteville,  in  the  county  and  State  aforesaid, 
my  true  and  lawful  attorney  in  fact,  and  I  do  hereby  author- 
ize and  empower  him  to  sell  and  dispose  of  ray  house  and 
lot,  in  the  town  of  Fayetteville,  where  I  now  reside,  being 
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the  same  sold  to  me  by  I.  W.  Powers,  June  5th,  1858,  either 
for  cash  or  on  credit,  at  his  pleasure,  unless  I  shall,  on  or 
before  the  first  day  of  May,  1867,  pay  off  and  discharge  all 
the  claims  for  which  the  said  George  W.  Wightman  is  now 
liable  as  my  surety,  or  where  I  am  indebted  to  him,  or  to 
Sinclair  Vanderbilt,  whose  effects  have  been  assigned  to  said 
Wightman  in  trust,  the  whole  of  my  said  indebtedness  being 
seven  hundred  dollars,  or  thereabouts;  and  with  this  power 
of  sale,  I  do  hereby  convey  and  assign  to  the  said  George 
W.  Wightman,  and  his  heirs,  such  an  interest  in  the  afore- 
said house  and  lot  as  shall  not  be  revocable  by  me,  or  by  my 
death,  before  the  first  day  of  May,  1867,  but  shall  be  in  the 
said  Wightman,  as  an  estate  in  trust,  to  pay  the  said  debts, 
and  to  dispose  of  and  convey  to  the  purchaser,  I  hereby  con- 
firming the  same. 

Given  under  my  hand  and  seal,  June  8th,  1886. 

(Signed)  GEO.  D.  SIMMONS,  [Seal]. 

Witness:  A.  B.  Smith. 

This  deed  was  duly  proven,  and  registered  on  the  8th  of 
June,  1866. 

On  the  10th  day  of  October,  1866,  George  D.  Simmons, 
above  named,  executed,  by  his  attorney,  G.  W.  Wightman, 
to  Edmund  L.  Pemberton,  now  deceased,  the  husband  of 
the  plaintiff  widow,  and  ancestor  of  the  other  plaintiffs,  a 
deed,  purporting  to  convey  to  him  the  fee  simple  in  the  land 
embraced  by  the  deed  above  recited,  and  the  said  Wightman 
signed  the  deed  for  himself  as  to  tlie  covenants  of  warranty 
therein,  but  he  did  not  undertake  by  the  deed  to  convey  any 
title  in  him  to  the  land. 

The  said  George  D.  Simmons  continued  to  have  possession 
of  the  land  embraced  by  the  deeds  mentioned  above,  ever 
after  the  execution  of  the  same,  until  his  death,  and  the  de- 
fendants, his  surviving  widow  and  heirs  at  law,  have  had 
like  possession  of  the  same  ever  since  his  death. 


'^ 
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The  defendants,  on  the  trial,  requested  the  Court  to  in- 
struct the  jury,  "that,  upon  the  whole  evidence,  they  must 
find  a  verdict  for  the  defendants,  and  relied  especially  on 
the  plea  of  the  statute  of  limitations,  and  the  fact  that 
Wightinan  attempted  to  sell  the  land  before  the  time  fixed 
for  payment  of  the  debt  had  expired,  under  power  of  attor- 
ney." But  the  Court  instructed  the  jury  to  render  a  verdict 
for  the  plaintiffs,  if  they  believed  Jhe  evidence.  They  ren- 
dered a  verdict  for  the  plaintiffs;  there  was  accordingly  judg- 
ment in  favor  of  the  latter,  from  which  the  defendants  ap- 
pealed to  this  Court. 

Mr.  D.  Rose,  for  the  plaintiffs. 
Mr.  N.  M.  Ray,  for  the  defendants. 

Merrimon,  J.,  (after  stating  the  facts).  It  seems  that  the 
deed  above  recited  was  treated  in  the  Court  below  as  simply 
a  power  of  attorney.  This,  we  think,  was  a  misapprehen- 
sion, and  leaves  out  of  view  its  chief  purpose.  It  is  very  in- 
formal and  disorderly  in  its  provisions,  but  it  has  all  the 
essential  elements  of,  and  the  parties  to  it  intended  it  to  be, 
and  it  was,  in  legal  effect,  a  mortgage,  coupled  with  a  power 
of  sale  in  the  mortgagee.  Its  purpose  was  to  convey  the 
title  to  the  land  to  the  mortgagee,  to  secure  the  payment  of 
the  debts  mentioned  in  it,  within  a  period  of  time  specified, 
and  in  case  of  default  by  the  mortgagor  in  this  respect,  then 
to  give  the  mortgagee  authority  to  sell  the  land  and  apply 
so  much  of  the  proceeds  of  sale  as  might  be  necessary  to  the 
liquidation  of  the  mortgage  debts. 

Thus  the  legal  title  was  in  Wightman,  the  mortgagee. 
He  did  not  purport  to  execute  his  own  deed  to  Pemberton, 
the  ancestor  of  the  plaintiffs,  under  whom  they  claim,  but  to 
execute  a  deed  to  him  in  the  name  of  Simmons,  the  mort- 
gagor, by  himself  as  attorney.  The  authority  of  the  mort- 
gagee to  sell  the  land  did  not  contemplate  such  a  sale  and 
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conveyance.  The  sale  was  made  before  the  condition  of  the 
mortgage  was  broken,  and  the  deed  purported  to  be  executed 
by  the  mortgagor,  by  his  attorney.  Granting,  for  the  present 
purpose,  that  Pemberton  got  such  interest  as  the  mortgagee 
under  the  circumstances  could  convey,  and  that  the  latter 
was  estopped  to  deny  the  title  of  Pemberton,  the  latter  took 
whatever  interest  he  got  by  the  deed,  with  notice  of,  and 
subject  to  the  rights  of,  Sipmons,  the  mortgagor,  because  the 
deed  of  mortgage  was  registered,  and  therefore  there  was  no- 
tice of  it  to  everybody ;  and  indeed,  it  would  seem  that 
Pemberton  had  actual  notice  of  the  deed  of  mortgage.  He 
claimed  by  virtue  of  the  power  contained  in  it,  and  proba- 
bly saw  it. 

The  mortgagee  never  had  possession  of  the  land  in  ques- 
tion. The  mortgagor  continued  to  have  possession  thereof 
until  his  death ;  and  ever  thereafter,  until  this  action  began, 
in  1884,  the  defendants,  his  widow  and  heirs  at  law,  have 
had  possession  of  the  same.  It  does  not  appear  that  the 
mortgage  ever  was  foreclosed  by  a  sale,  as  contemplated  by 
it,  or  by  the  decree  of  any  Court.  It  does  appear,  however, 
that  more  than  ten  years  elapsed,  next  after  the  time  when 
a  failure  to  pay  the  mortgage  debts  would  be  a  breach  of 
the  condition  thereof.  This  lapse  of  time  raised  the  pre- 
sumption, under  the  statute  applicable  (Rev.  Code,  Ch.  65, 
§  19),  that  the  debts  were  paid  at  the  time  mentioned,  and 
thus  the  mortgage  was  discharged  and  the  legal  estate  re- 
vested in  the  mortgagor,  he,  until  the  time  of  his  death,  and 
the  defendants,  his  heirs,  having  had  possession  of  the  land 
as  above  stated.  Powell  v.  BHnhley^  Busb.,  154;  Roberts  v. 
Welch,  8  Ired.  Eq.,  287. 

As  the  mortgage  was  thus  discharged,  the  ancestor  of  the 
plaintiffs,  under  whom  they  claim,  got  no  title  as  against 
the  mortgagor,  and  hence  none  descended  to  them.  The 
title,  so  far  as  appears,  is  in  the  defendants,  heirs  of  the  de- 
ceased mortgagor. 
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The  defendants  do  not  formally  plead  payment  of  the 
debts  secured  by  the  mortgage,  at  the  time  therein  specified, 
and  the  consequent  discharge  of  the  mortgage,  but  in  the 
answer  they  allege,  "  that  the  plaintiffs  have  not  brought 
their  action  within  the  time  prescribed  by  law,  and  the  same 
is  barred  by  the  statutes  of  limitations,"  &c.  Taking  the 
whole  of  the  pleadings  together,  we  think  the  statute — not 
of  limitations,  but  of  presumption — above  cited,  is  suflSciently 
referred  to  to  indicate  their  purpose  to  rely  upon  payment 
presumed,  as  provided  by  it. 

There  is  error,  for  which  there  must  be  a  new  trial.  To 
that  end  let  this  opinion  be  certified  to  the  Superior  Court. 

It  is  so  ordered. 

Error.  Venire  de  novo. 


JOHN  H.  ANDERSON  v.  TABITHA  E.  RAINEY,  Executrix, 

and  others. 

Safe  of  Land — Deficiency  in  quantity  sold — Pleading — Fravd 
must  be  alleged — Res  AdjudiccUa —  Caveat  Emptor. 

L  Where  two  successive  contracts  for  title  and  a  deed  were  made  at 
intervals,  for  a  tract  of  land,  describing  it  by  courses  and  dis- 
tances, and  as  containing  898  acres,  more  or  less,  and  the  vendee, 
after  remaining  in  possession  many  years  without  informing  him- 
self as  to  the  number  of  acres  in  the  tract,  brought  an  action  to 
enjoin  a  sale  under  a  mortgage  given  for  the  purchase  money, 
alleging  that  the  tract  contained  only  about  793  acres,  and  that 
the  vendor  made  false  representations  as  to  the  quantity,  but  not 
that  vendor  knew  them  to  be  false;  Heldy  that  fraud  noi;  being 
positively  charged,  it  should  not  be  found  by  implication. 

100—21 
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d.  To  entitle  a  vendee  of  land  under  such  contract  or  deed  to  relief, 
because  the  tract  contains  a  less  quantity  than  vendee  supposed, 
he  should  allege  and  show  that  false  and  fraudulent  representa- 
tions were  knowingly  made  by  vendor,  with  intent  to  deceive;  or 
the  discrepancy  must  be  so  great  as  to  warrant  a  correction  of  the 
instrument  on  the  ground  of  mistake. 

3.  Whatever  the  representations  made  by  vendor  to  induce  vendee  to 

buy,  when,  in  an  action  brought  by  vendor  to  collect  the  purchase 
money,  vendee  asked  an  abatement  of  the  amount  claimed,  on 
account  of  alleged  inability  of  the  vendor  to  make  title  to  part  of 
the  land,  and  asked  a  survey  of  the  tract,  and  the  action  was 
compromised  upon  terms  set  out  in  the  judgment,  and  a  deed  exe- 
cuted accordingly;  Held,  that  the  plea  of  res  adjudicata  applies 
to  an  action  by  the  vendee  for  relief  because  of  an  alleged  defi- 
ciency in  the  quantity  of  land — such  plea  applying  not  only  to  the 
points  which  the  Court  was  required  to  adjudge,  but  to  all  others 
which  properly  belonged  to  the  subject  of  the  issue  and  which 
the  parties,  exercising  diligence,  might  have  brought  forward. 

4.  If,  in  a  contract  for  the  purchase  of  land,  a  party  fails  to  avail  him- 

self of  the  sources  of  information,  readily  within  his  reach,  and 
relies  upon  representations,  which,  though  not  true,  were  not 
made  with  any  false  and  fraudulent  intent,  the  maxim  of  caveat 
emptor  applies. 

This  is  an  appeal  by  the  plaintiff,  from  the  refusal  of  Gil- 
Toer,  J.,  to  grant  a  motion  made  at  Chambers,  on  the  30th  of 
July,  1887,  to  continue  an  injunction,  restraining  the  sale  of 
the  land  mentioned  in  the  pleadings  until  the  final  hearing 
of  the  cause,  and  also  upon  exceptions  (reserved)  to  the  rul- 
ings of  Boykin,  J.,  previously  made  in  the  cause,  which  is 
pending  in  the  Superior  Court  of  Rockingham. 

Messrs.  Graham  &  Ruffin,  for  the  plaintiff. 
Messrs  Scott  &  Mebane,  for  the  defendants. 

Davis,  J.  The  relief  demanded  by  the  plaintiff  is  of  an 
equitable  nature,  and  it  is  necessary  to  a  clearer  understand- 
ing of  the  questions  involved,  to  give  a  condensed  statement 
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of  the  material  facts  set  out  in  the  voluminous  record  sent  to 
this  Court. 

On  the  2d  day  of  July,  1873,  John  G.  Rainey  and  Tabitha, 
his  wife,  contracted  with  the  plaintiff  to  convey  to  him  in 
fee,  with  covenants  of  warranty,  a  tract  of  land  in  Rocking- 
ham (bounty,  known  as  the  '^Hobson  tract,"  the  boundaries 
of  which,  with  courses  and  distances,  are  given,  containing 
eight  hundred  and  ninety  three  acres,,  more  or  less,  at  the 
price  of  $8,930,  for  the  payment  of  which,  two  bonds  were 
executed — one  for  $1,000,  to  be  paid  on  or  before  the  1st  day 
of  January,  1879,  and  the  other  for  $7,930,  to  be  paid  on  or 
before  January  1st,  1879;  each  bearing  interest  from  Jan- 
uary 1st,  1874.  It  was  also  agreed,  that  the  purchaser  should 
have  "  the  privilege  to  bargain  and  sell  any  portion  of  the 
land  described,  by  the  mutual  consent  of  the  parties  as  to 
the  price,  provided  the  purchase  money  be  paid  to  the  said 
Rainev  and  wife,  to  be  entered  as  a  credit "  on  the  bond  of 
the  purchaser,  who  was  to  have  possession  on  the  1st  day  of 
January,  1874;  but  if  he  failed  to  pay  the  bond  to  become 
due  on  the  1st  of  January,  1874,  on  or  before  that  day,  he 
was  to  surrender  possession  to  Rainey  and  wife,  retaining 
the  right  to  gather  and  hold  the  growing  crop  ;  and  there 
was  a  like  provision,  that  if  he  failed  to  pay  the  $7,930  on 
or  before  January  1st,  1879,  he  was  to  surrender  the  posses- 
sion. On  the  27th  day  of  January,  1879,  another  agreement 
was  executed  by  the  parties,  "  in  lieu "  of  that  of  July  2d, 
1873,  by  which  the  plaintiff,  Anderson,  executed  his  bonds  to 
Rainey  and  wife  for  $9,775.50,  to  be  paid  as  follows :  one  for 
$1,000,  June  1st,  1879;  one  for  $1,000,  June  1st,  1880;  one 
for  $1,000,  June  Ist,  1881 ;  one  for  $1,000,  June  1st,  1882, 
and  one  for  $5,775.50,  to  be  paid  June  1st,  1883,  all  bearing 
interest  from  January  27th,  1879;  and  the  said  Rainey  and 
wife  were  to  convey  the  said  land  to  the  said  Anderson,  upon 
the  payment  of  the  said  bonds  and  interest,  excepting  and 
reserving,  however,  a  portion  thereof  within  specified  boun- 
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daries,  the  number  of  acres  to  be  ascertained  by  survey,  for 
which  a  credit  of  $10  per  acre  was  to  be  entered  as  of  Jan- 
uary 27th,  1879,  on  the  bond  to  become  due  on  the  1st  of 
June,  1883.  The  number  of  acres  so  excepted  was  ascer- 
tained to  be  227  J,  making  the  credit  $2,275. 

It  was  also  stipulated,  that  if  the  said  Anderson  should  fail 
to  pay  promptly  the  respective  sums  as  they  should  become 
due,  then  Rainey  and  wife  were  to  have  a  lien  on,  and  be 
entitled  to  take  from  the  premises,  one-third  of  all  the  crops 
made  on  said  land,  to  be  credited  at  the  market  price  on  the 
bond  falling  due  at  the  time  the  crop  is  so  taken,  and  if  the 
one-third  of  the  crop  should  exceed  the  amount  of  the  bond 
so  due,  the  excess  was  to  be  credited  on  the  bond  next  to  fall 
due. 

There  were  other  stipulations,  not  material  to  be  stated. 

At  the  Fall  Term,  1882,  of  Rockingham  Superior  Court, 
Rainey  and  wife  brought  an  action  against  the  said  Ander- 
son, alleging,  in  their  complaint,  that  he  had  failed  to  make 
payment  in  accordance  with  the  terms  of  the  agreement  re- 
ferred to,  and  that,  being  in  default,  they  had  made  appli- 
cation to  him  for  one-third  of  the  crop,  as  stipulated,  to  be 
applied  to  the  payment  of  the  bond  past  due,  and  that  he 
refused  to  allow  them  to  take  possession  of  the  same,  alleg- 
ing, as  a  reason  for  the  refusal,  that  one  of  the  lines  called 
for  in  the  agreement  did  not  run  where  he  supposed  it  did, 
which,  the  plaintiffs  in  that  action  alleged,  was  a  mere  pre- 
tence, as  the  boundaries  were  distinctly  set  forth  in  the  agree- 
ment, and  the  defendant  had  continually  imposed  upon 
them  by  making  promises  to  fulfill  his  obligations.  They 
also  alleged  that  he  had  no  property  in  excess  of  his  exemp- 
tions, other  than  his  interest  in  the  land,  and  they  demanded 
judgment  for  possession,  and  the  appointment  of  a  receiver 
of  the  rents  and  profits. 

The  defendant  in  that  action  (the  plaintiflF  in  this),  an- 
swered, averring,  among  other  things,  "that  while  it  is  true, 
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perhaps,  that  the  boundaries  of  the  tract,  as  set  out  in  the 
agreement,  are  correct,  yet  the  plaintiffs,  in  negotiating  with 
him  for  the  sale,  undertook  to  point  out  to  him  the  different 
lines,  and  in  thatt  portion  adjoining  the  '  Brodnax  land,*  they 
were  careful  to  designate  exactly  where  the  line  was,  call- 
ing attention  to  the  fertility  of  the  land,  and  making  repre- 
sentations in  relation  thereto,  bv  which  he  was  induced  to 
enter  into  said  contract  of  purchase,  and  matters  thus  stood 
till  about  August,  1881,"  when  a  portion  of  said  land,  em- 
bracing 25  or  30  acres  of  great  and  special  value,  for  rea- 
sons stated,  was  claimed  by  the  devisees  of  E.  T  Brodnax, 
and  the  possession  surrendered  to  them  by  the  direction  of 
the  plaintiffs.  He  further  averred ,  that  besides  the  payments 
of  large  sums  specified,  he  had  put  permanent  improvements 
upon  the  land  (enumerating  them),  exceeding  $1,100  in 
value,  and  asked,  by  way  of  relief,  that  the  agreement  be 
rescinded,  and  that  he  recover  of  the  plaintiffs  (Rainey  and 
wife)  the  several  amounts  paid  by  him,  and  the  enhanced 
value  of  the  land,  &c.,  or  that  he  have  an  abatement  of  the 
purchase  money,  by  reason  of  the  inability  of  the  vendors  to 
make  title  to  the  25  or  30  acres  referred  to. 

A  replication  was  filed,  denying  the  statements  in  the  an- 
swer, relative  to  the  line  and  land  adjoining  the  Brodnax 
land,  avering  title  to  the  land  claimed  by  the  devisees  of  E. 
T.  Brodnax,  and  that  the  surrender  thereof  was  not  by  their 
direction,  and  that  the  alleged  improvements,  with  slight 
exceptions  named,  were  made  prior  to  the  contract  of  June, 
1879,  as  also  were  the  payments  made  on  the  first  contract. 

An  order  was  made  by  Shipp,  J.,  on  the  5th  of  September, 
1882,  appointing  a  receiver,  and  subsequently,  upon  motion 
of  the  defendant  (present  plaintiff),  an  order  was  made  by 
Gilmer,  J.,  for  a  survey  of  the  land  mentioned  in  the  con- 
tract, and  of  the  Brodnax  land  adjoining  it. 

On  the  29th  of  April,  1884,  the  action  was  compromised, 
the  plaintiff  agreeing  to  allow  "  a  deduction  on  the  purchase 
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money  of  the  land  sued  for,  of  one  of  the  bonds  of  $1,000, 
and  its  interest,"  and  other  credits  agreed  on,  and  there  was 
a  judgment  dismissing  the  action,  at  the  cost  of  the  defen- 
dant Anderson. 

To  carry  into  effect  the  compromise,  the  following  agree- 
ment was  entered'into  on  the  14th  of  May,  1884: 

"  John  H.  Anderson  and  John  G.  Rainey  and  wife,  Tabitha, 
having  this  day  come  to  a  full  and  complete  settlement  of  all 
their  land  difficulties,  heretofore  the  subject  of  suit  between 
them,  the  sum  of  $6,490.66  are  ascertained  to  be  due  from 
said  Anderson  to  said  Rainey,  which  sum  is  to  be  paid  and 
secured  respectively,  as  follows  : 

"  On  Friday,  the  16th,  at  Wentworth,  the  sum  of  $1,700 
are  to  be  paid  by  said  Anderson  to  said  Rainey.  For  the  bal- 
ance two  bonds  are  to  be  executed  by  said  Anderson  to  said 
Rainey,  drawing  8  per  cent,  interest  from  1st  day  of  May, 
1884 ;  the  first  of  which  is  to  be  in  the  sum  of  $790.66,  and 
due  six  months  from  the  1st  day  of  May,  1884 ;  the  second, 
in  the  sum  of  $4,000,  and  due  twelve  months  from  1st  day  of 
May,  1884.  These  bonds  are  to  be  secured  by  a  deed  of  trust 
upon  said  land,  with  privilege  to  sell  in  default  of  payment 
in  either  case  when  due,  said  deed  of  trust  to  also  secure  all 
cost  attending  the  same.  This  deed  of  trust  is  to  be  executed 
between  now  and  the  16th,  Rainey  and  wife  having  first,  or 
simultaneously,  made  said  Anderson  a  deed  to  said  land. 

^^  In  addition  to  the  above,  it  is  further  agreed,  that  said 
Anderson  shall  convey,  in  said  deed  of  trust,  one-third  part 
of  his  entire  tobacco  crop,  to  be  grown  during  this  year  (1884), 
as  an  additional  security  to  the  said  bond  of  $790.66. 

"  And  it  shall  be  lawful  for  the  trustee  in  said  deed  of  trust  to 
take  charge  of  said  one-third  part  of  tobacco  crop  and  man- 
age as  he  may  think  best,  applying  th©  proceeds,  when  col- 
lected, to  the  payment  of  the  said  bond  of  $790.66,  provided 
the  same  shall  be  then  unpaid  in  whole  or  in  part. 

"  In  the  event  that  said  Anderson  sh^U  pay  the  said  bond 
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of  $790.66  at  its  maturity,  then,  and  in  that  event,  the  said 
trustee  shall  have  no  power  or  authority  to  take  charge,  as 
above,  of  said  one-third  of  tobacco. 

"  It  is  further  «greed  between  parties  aforesaid,  that  if  the 
said  Anderson  hereafter  find  a  receipt  covering  25  bushels  of 
wheat,  as  bought  1880,  and  $100,  of  the  spring  of  1880, 
claimed  by  him  to  have  been  paid,  or  if  he  shall  offer  legal 
or  sufficient  proof  of  either  of  the  said  payments  claimed  as 
aforesaid,  then  he  shall  have  credit  therefor  on  above  bonds.'^ 

On  the  same  day  the  said  Anderson,  by  deed,  conveyed 
the  land,  so  purchased  of  Rainey  and  wife,  to  P.  B.  Johnson, 
trustee,  <fec.,  in  accordance  with  the  agreement. 

John  G.  Rainey  died  on ,  188-,  leaving  a  will,  which 

was  duly  proved,  and  Tabitha  Rainey,  the  executrix  named 
tiierein,  qualified  as  such.  He  also  left  six  children,  who, 
with  Tabitha  Rainey,  were  the  devisees  of  his  real  and  per- 
sonal estate.  At  the  request  of  the  executrix,  P.  B.  Johnson 
advertised  the  land  conveyed  to  him  in  trust,  to  be  sold  on 
the  29th  of  April,  1887. 

On  the  14th  day  of  April,  1887,  J.  H.  Anderson  com- 
menced this  action  against  Tabitha  Rainey,  executrix  of  J. 
G.  Rainey,  and  the  devisees  of  said  Rainey,  and  P.  B.  John- 
son, the  trustee. 

The  complaint,  after  setting  out  the  substance  of  the  agree- 
ments of  July  2d,  1873,  and  of  January  27th,  1879,  and  the 
settlement  of  May,  1884,  and  alleging  certain  payments, 
further  alleges : 

"  7-  That  at  the  time  of  making  the  original  contract,  on 
the  2d  day  of  Jul}'',  1873,  and  when  the  same  was  modified 
and  changed,  on  the  22d  of  January,  1879,  and  at  the  time 
of  making  the  deed,  on  the  15th  May,  1884,  although  the 
metes  and  bounds  of  said  lands  were  given  in  each  of  said 
contracts  and  in  said  deed,  and  although  said  purchase  was 
by  the  acre  and  not  per  the  tract,  yet  there  was  no  actual 
survey  to  ascertain  the  number  of  acres  in  said  tract,  because 


328  IN  THE  SUPREME  COURT. 


Akdebson  V,  Rainey. 


this  plaintiff  was  induced  to  believe  there  were  893  acres  in 
said  tract  of  land,  by  the  assurances  and  representations  of 
the  said  John  G.  Rainey,  who  was  then  in  the  actual  posses- 
sion thereof  and  had  been  for  some  twenty-five  years,  and 
plaintiff  avers  that  he  did  not  have  a  survey  of  said  land 
made  to  ascertain  the  number  of  acres,  because  of  the  posi- 
tive representations  and  assurances  of  the  said  John  G. 
Rainey  that  it  contained  893  acres  at  the  time  said  contracts 

were  made. 

*  1^  *  *  «  * 

10.  That  the  plaintiff,  relying  upon  the  representations  and 
assurances  of  the  said  John  G.  Rainey,  tliat  said  tract  of  land 
contained  eight  hundred  and  ninety-three  acres,  was  induced 
not  only  to  execute  the  said  contracts  and  to  give  the  deed  of 
trust  to  the  said  P.  B,  Johnson,  trustee,  to  secure  the  balance 
of  the  purchase  money,  but  was  induced  thereby  to  pay  sev- 
eral thousand  dollars  of  the  purchase  money  to  the  said 
John  G.  Rainey  during  his  life-time,  and  to  his  personal 
representative  since  his  death,  and  that  said  plaintiff,  at  the 
time  of  said  payments  and  when  executing  said  contracts 
and  deeds,  believed  that  said  tract  of  land  contained  893 
acres,  when,  in  fact,  plaintiff  avers  that  said  tract  of  land 
did  not  contain  more  than  793  acres,  being  one  hundred 
acres  less  than  the  number  represented  by  the  said  John  G. 
Rainey 

11.  That  this  plaintiff  avers  that,  having  occasion  to  have 
a  portion  of  said  tract  surveyed,  which  he  had  sold  to  the 
defendants,  or  some  of  them,  he  ascertained  for  the  first  time 
that  said  tract  did  not  contain  by  one  hundred  acres,  op 
thereabouts,  the  number  of  acres  which  the  said  John  G. 
Rainey  represented  and  assured  plaintiff  that  said  tract  con- 
tained, and  plaintiff  avers  that  he  was  induced  by  such  rep- 
resentations and  assurances  to  buy  the  same,  and  that  such 
representations  and  assurances,  at  the  time  they  were  made, 
were  false  and  untrue  but  plaintiff  will  not  say  that  John 
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G.  Rainey  knew  them  to  be  false  and  untrue,  but  having  the 
deeds  and  knowing  the  number  of  acres  in  his  original  pur- 
chase and  the  amount  of  land  he  had  sold,  plaintiff  says  he 
was  grossly  negligent  and  careless,  so  much  so  as  to  be  guilty 
of  fraud  and  wrong  to  this  plaintiff,  to  make  such  represen- 
tations and  assurances  to  plaintiff,  and  thereby  inducing  him 
to  buy  and  pay  three  fourths  of  the  purchase  money  without 
first  correctly  ascertaining  the  number  of  acres  in  said  tract, 
and  such  representations  and  assurances,  in  the  absence  of 
knowledge  or  putting  plaintiff  on  his  guard,  is  fraudulent, 
and  the  injury  to  the  plaintiff  will  be  great  and  irremedia- 
ble without  the  aid  of  the  Court. 

12.  That  as  soon  as  the  plaintiff  ascertained  that  there 
was  such  an  error  in  the  number  of  acres  in  said  tract,  he 
advised  Tabitha  E.  Rainey,  executrix  of  John  G.  Rainey,  of 
the  same,  and  offered  to  have  said  land  surveyed,  and  to  pay 
for  all  the  land  in  the  tract,  and  claiming  that  there  should 
be  an  abatement  of  the  purchase  money  as  to  so  many  acres 
as  upon  survey  were  found  wanting,  and  plaintiff  avers  that 
he  is  entitled  to  a  credit  for  this  amount,  and  that  the  plain- 
tiff was  then,  and  is  now  ready,  willing  and  able  to  pay, 
whatever  balance  may  be  found  due  from  him,  after  giving 
him  his  first  and  proper  credits,  and  making  abatement  for 
the  said  deficiency  in  said  land." 

After  other  allegations  of  the  threatened  sale,  his  right  to 
credits,  Ac,  the  complaint  concludes  with  the  following  prayer 
for  judgment: 

"  Whereupon  the  plaintiff  demands  judgment,  that  an  ac- 
count be  taken  by  the  Clerk  of  this  Court  of  all  payments 
made  by  the  plaintiff  to  John  G.  Rainey  during  his  life,  or 
to  his  personal  representative  and  executrix  since  his  death ; 
and  second,  what  abatement,  if  any,  of  the  purchase  money 
the  plaintiff  is  entitled  to,  on  account  of  any  deficiency  in 
the  number  of  acres  in  the  land  sold  him,  and,  in  order  to 
ascertain  this  deficit,  may  there  be  a  survey  of  said  tract  of 
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land,  in  order  to  ascertain  the  number  of  acres  therein.  And 
that,  in  the  meantime — during  the  pendency  of  this  action — 
the  defendant  P.  B.  Johnson,  trustee,  be  restrained  and  en- 
joined from  selling  said  land,  or  any  part  thereof,  or  further 
proceeding  under  said  deed  of  trust,  until  the  further  order 
of  this  Court.  And  may  the  Court  grant  to  the  plaintiff  such 
other  and  further  relief  as  the  nature  of  his  case  may  require.'' 

The  defendant,  Tabitha  Rainey,  whose  answer  is  adopted 
by  the  other  defendants,  in  answer  to  the  complaint,  alleges: 

"1.  For  a  defence  to  the  said  action,  and  in  bar  of  relief 
therein  sought: 

That  the  plaintiff  ought  not  to  be  admitted  to  institute  or 
maintain  this  action,  nor  to  have  the  relief  sought  by  hini, 
and  is  estopped  so  to  do ;  for  that  all  matters  in  controversy 
touching  the  sale  of  land  mentioned  in  the  complaint,  were 
fully  and  finally  settled  and  adjudicated  in  a  certain  action 
heretofore  begun  and  determined  in  this  Court,  wherein  John 
G.  Rainey,  now  deceased,  and  Tabitha  E.  Rainey,  this  de- 
fendant, were  plaintiffs,  and  J.  H.  Anderson  (the  present 
plaintiff)  was  the  defendant,  which  said  action  was  so  finally 
disposed  of  and  ended  under  a  judgment  of  this  Court,  duly 
had  and  rendered  at  Spring  Term,  1884,  thereof,  which  judg- 
ment was  based  upon  the  written  terms  of  compromise  and 
settlement,  duly  signed  by  the  parties  and  their  attorneys  on 
the  14th  day  of  May,  1884,  as  may  be  fully  seen  by  inspec- 
tion of  the  papers  and  proceedings  constituting  the  judg- 
ment roll  in  said  action,  and  of  which  record  a  complete  ex- 
emplification will  be  attached  hereto  if  and  when  required, 
and  to  which  record  is  now  attached  a  copy  of  said  written 
agreement,  marked  exhibit"  A,"  judgment  thereupon,  marked 
exhibit  "  B,"  and  of  the  order  of  survey  therein,  marked  ex- 
hibit "C;"  and  this  defendant  claims  the  benefit  of  this  her 
plea  in  bar,  as  fully  and  amply  in  all  respects,  as  if  it  had 
arisen  upon  demurrer." 

Further  answering,  among  other  things,  she  denies  that 
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the  sale  of  the  land  was  by  the  acre,  as  alleged,  but  says  it 
was  a  "  sale  of  893  acres,  more  or  less,  at  the  price  of  $8,930,' 
"  as  may  be  seen  by  reference  "  to  the  contract. 

*  itt  :¥  *  *  na 

"  5.  That  it  is  true,  as  alleged  in  Article  VII.,  that  no  ac- 
tual survey  of  the  land  was  had  at  the  time  of  the  contract 
referred  to,  but  she  doth  aver  that  it  would  have  been  had,  if 
required,  and  that  John  G.  Rainey  made  no  representations 
than  such  as  were  proper  and  usual  in  such  transactions, 
and  she  expressly  denies  the  inferential  statement  of  impo* 
sition  in  said  article  pleaded  by  innuendo. 

6.  That  as  to  the  allegations  of  Article  X.,  she  could  not 
answer,  of  her  oWn  knowledge,  as  to  whether  the  same  are- 
true  or  not,  but  doth  aver  that  the  plaintiff  is  estopped,  as- 
hereinbefore  pleaded,  to  bring  in  question  the  quantity  of 
land. 

7.  That  the  allegations  and  charges  of  fraud  .contained  in 
Article  XI,  are  expressly  denied,  and  she  doth  aver,  that  the 
allegations  therein  as  to  the  plaintiff's  first  knowledge  of  a 
deficiency,  are  inconsistent  with  his  answer  in  the  original 
suit  above  referred  to,  and  are  immaterial,  under  the  defend- 
ant's plea  of  estoppel  in  this  cause. 

8.  That  the  allegations  of  Article  XII.  are  not  true  as- 
stated,  and  the  defendant  avers  that  she,  having  heard  that 
the  plaintiff  was  setting  up  claims  of  deficiency  in  quantity, 
sent  him  word  to  come  and  see  her  and  let  her  know  whether 
the  report  was  true,  but  he  failed  to  do  so ;  and  it  is  not  true- 
that  he  offered  to  have  the  land  surveyed  as  alleged,  and  she 
denies,  upon  information  and  belief,  that  the  plaintiff  i» 
ready,  willing  and  able  to  comply  with  his  contracts  and 
agreements,  and  she  doth  charge  that  this  plaintiff  hatb 
brought  this  suit,  with  its  disingenuous  and  unfair  pleadings, 
for  mere  purposes  of  delay. 

^^  ^^  ^*  ^^  ^^ 

11.  That  this  defendant  is  advised  that  this  action  of  the* 
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plaintiff  is  inequitable,  unjust,  illegal  and  not  fit  to  be  enter- 
tained by  the  Court,  and  is  further  advised  that,  at  all  events, 
the  plaintiff's  prayer  for  an  account,  a  survey,  and  for  a  con- 
tinuous injunction,  cannot,  in  equity,  be  heard  or  allowed, 
only  upon  the  condition  that  the  compromise  and  settlement 
and  judgment  thereon  (based  as  they  were  upon  an  abatement 
of  one  thousand  dollars  from  the  purchase  money  due)  be  set 
aside,  and  the  said  original  suit  brought  forward  on  the 
docket  and  set  down  for  hearing  so  as  to  place  the  parties 
and  privies  to  said  action  in  statu  qiw  under  their  original 
right. 

Whereupon  the  defendant  demands  judgment : 

1.  That  this  action  be  dismissed ;  or, 

2.  That  the  orignal  suit  be  re-instated  on  the  docket  and 
set  down  for  hearing  upon  the  pleadings  therein,  and 

3.  To  such  other  and  further  relief  as  she  may  be  entitled 
unto." 

On  the  30th  of  May,  1887,  the  case  was  heard  before  Boy- 
kin,  J.,  at  Chambers,  "upon  the  pleadings,  proofs  and  ex- 
hibits adduced,  the  verified  complaint  and  answers  being 
treated  as  affidavits,  duly  made  for  the  hearing,"  who  found 
as  facts,  that  : 

"  1.  The  allegations  of  fraud  set  forth  in  the  complaint 
are  not  true. 

2.  That  the  judgment  rendered  at  Spring  Term,  1884,  of 
Rockingham  Superior  Court  by  his  Honor,  A.  A.  McKoy, 
upon  the  terms  of  compromise  therein  referred  to  in  the  case 
of  John  G.  Rainey  and  wife  against  J.  H.  Anderson,  touch- 
ing the  subject-matter  involved  in  the  suit  now  before  the 
Court,  was  and  is  a  final  and  complete  determination  of  the 
rights  of  the  parties  up  to  the  date  of  said  judgment;  and 
the  plaintiff  in  the  present  action  is  by  the  said  judgment  in 
said  former  cause  estopped  from  asking  any  relief  as  to  the 
quantity  of  the  land  sold  by  Rainey  and  wife  to  Anderson, 
and  as  to  any  transactions  had  or  payments  made  before 
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and  up  to  the  date  of  said  judgment;  and  the  Court  further 
finds,  that  there  was  no  agreement  to  sell  said  land  by  the 
acre,  but  the  contract  was  for  the  sale  by  the  quantity." 

It  was  referred  to  James  M.  Anderson  to  take  and  state 
an  account  of  all  payments,  and  report. 

The  plaintiff  excepted. 

"  The  cause  being  heard  again  by  Gilmer,  J.,  at  Chambers,, 
at  Wentworth,  on  the  30th  day  of  July,  1887,  the  parties 
having  agreed  to  the  credits  to  which  the  plaintiff  is  entitled, 
and  avoiding  an  account,  and  the  plaintiff  moving  his  Honor- 
to  continue  the  injunction  until  the  final  hearing  of  the 
cause,  upon  consideration  of  the  proofs,  the  same  being 
those  adduced  before  Boykin,  J.,  his  Honor  refuses  to  further 
continue  the  injunction,  to  which  plaintiff  excepts  and  ap- 
peals, giving  notice  thereof,  which  was  accepted  by  defend- 
ants." 

It  is  conceded  by  the  able  and  learned  counsel  for  the 
plaintiff,  that  there  was  no  warranty  as  to  the  quantity  of 
the  land,  and  he  bases  his  equity  upon  the  alleged  fraud 
practiced  upon  him  by  John  G.  Rainey,  in  representing  that 
the  tract  contained  893,  when,  in  fact,  as  alleged,  it  contained 
only  about  793 ;  that  the  sale  was  made  at  $10  per  acre,  and 
not  in  aolido,  by  the  quantity,  '^  and  that  the  representations 
and  assurances,"  in  regard  to  the  quantity,  were  false.  He 
does  not  charge  that  the  vendor  "  knew  them  to  be  untrue ;" 
on  the  contrary,  he  seems  careful  not  to  so  charge,  for  he 
states  in  his  complaint,  that  he  *'  will  not  say  that  John  G. 
Rainey  knew  them  to  be  false  and  untrue,"  and  the  only 
grounds  upon  which  the  charge  of  fraud  is  based,  are  set  out 
in  paragraphs  7, 10  and  11  of  the  complaint,  and  it  is  insisted 
by  his  counsel,  that  by  reason  of  the  representations  and  as- 
surances of  the  vendor,  upon  which  the  plaintiff  relied,  he 
was  thrown  off  his  guard,  and  was  induced  to  purchase  with- 
out demanding  a  survey. 

It  is  conceded — the  written  contracts  and  deeds  all  show — 
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that  the  boundaries  of  the  land,  with  courses  and  distances; 
were  given,  and  it  was  within  the  easy  power  of  the  plaintiff 
to  ascertain  the  quantity  embraced  within  those  boundaries, 
And  whether  it  was  "  more  or  less  "  than  893  acres.  It  is  also  to 
be  supposed,  that  the  muniments  of  the  vendor's  title  were 
of  record  and  accessible  to  him,  and  if  the. record  had  dis- 
closed a  variance,  whether  as  to  title  or  quantity,  from  the 
representations  of  the  vendor,  he  should  have  known  it — ^it 
was  his  duty  to  have  known  it,  for  he  is  charged  with  a 
knowledge  of  the  record — and  as  he  accepted  a  deed  giving 
the  boundaries,  and  calling  for  893,  "  more  or  less,"  it  would 
seem,  nothing  more  appearing,  that,  so  far  from  the  vendor 
being  so  "grossly  negligent  and  careless,"  in  regard  to  the 
representations,  as  to  be  guilty  of  fraud,  the  plaintiff  himself 
was  grossly  negligent  and  careless  in  failing,  either  to  inform 
himself  as  to  whether  the  quantity  is  more  or  less,  or  to  re- 
quire the  vendor  to  warrant  that  it  was,  at  least,  not  tess ; 
and  it  is  too  late,  after  a  delay  of  more  than  thirteen  years, 
during  all  which  time  he  was  in  possession,  to  ask  the  Court 
to  find,  by  implication,  that  there  was  fraud,  when  the  plain- 
tiff himself  will  not  charge  that  the  party  making  the  rep- 
resentations knew  them  to  be  false,  but  only  that  he  induced 
him  to  buy,  and  received  a  portion  of  the  purchase  money, 
"without  first  correctly  ascertaining  the  number  of  acres  in 
the  tract.".  Fraud  should  be  positively  charged,  and  not  by 
implication.     McLane  v.  Manning,  Wins.  Eq.,  60. 

In  the  substituted  contract  of  January  27th,  1879,  the 
consideration  is  put  at  $9,775.54,  and  though  it  does  not  ap- 
pear, it  is  probable  that  that  was  the  amount  then  due  on 
the  original  contract  of  purchase,  increased  by  interest,  and 
assuming  it  to  be  so,  it  serves  to  show  that  it  was  to  be  paid 
for  *'  893  acres,  more  or  less,"  as  indicated  in  the  first  con- 
tract, and  that  while  $10  per  acre  was  the  guide  or  estimate 
by  which  the  aggregate  was  arrived  at,  it  was  not  within  the 
<;ontemplation  of  the  parties  that  the  price  should  be  varied 
from  that  named  in  the  deed,  if  there  should  prove  to  be 
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more  or  less  than  893  acres.  It  will  hardly  be  insisted  by 
the  terms  of  the  contract,  if  upon  a  survey  made  within  a 
reasonable  time,  in  the  absence  of  any  agreement  other  than 
those  set  forth,  the  land  should  have  been  found  to  contain 
10  or  20  acres  more,  the  vendor  could  have  demanded  $100 
or  $200  more,  or  if  it  should  have  been  found  to  contain  10 
or  20  acres  less,  the  purchaser  could  have  claimed  an  abate- 
ment of  $100  or  $200 ;  in  the  absence  of.  any  fraudulent 
representation  or  act  of  the  vendor,  and  to  make  such  repre- 
sentation fraudulent,  it  must  have  been  false,  and  known  to 
be  so,  and  made  with  the  intent  to  deceive;  or,  unless  the 
discrepancy  should  be  so  great  as  to  warrant  a  correction  of 
the  contract  or  deed,  upon  the  ground  of  mistake,  as  in  Wil- 
coxan  V.  Codlaway^  67  N.  C,  463 ;  GeiiJtry  v.  Hamilton,  3  Ired. 
Eq.,  376;  Leigh  v.  Orump,  1  Ired.  Eq.,  299;  Newaom  v. 
Bufferlow,  1  Dev.  Eq.,379;  Pugh  v.  BHttain,  2Dev.  Eq.,  34; 
Pharr  v.  Rvssell,  7  Ired.  Eq.,  222,  and  like  cases. 

But  whatever  may  have  been  the  character  of  the  repre- 
sentations made  by  Rainey  to  the  plaintiff  at  the  time  of 
the  first  contract  of  sale  in  1873,  and  assuming  that  they 
continued  to  operate  upon  the  mind  of  the  plaintiff,  and 
that  the  substituted  contract  of  1879  was  entered  into  under 
the  continuing  misapprehension  as  to  the  quantity,  and  that 
the  discrepancy  was  so  great  as  to  have  entitled  him  to  have 
the  deed  corrected,  no  such  claim  could  avail  him,  after 
the  compromise  of  the  action  instituted  in  1882,  to  enforce 
compliance  with  the  contract  of  January,  1879.  In  that 
action,  the  very  question  of  quantity  was  raised  by  the  an- 
swer of  the  then  defendant,  the  present^laintiff,  and  he  asked 
for  an  abatement  of  the  purchase  money  by  reason  of  the 
allied  fact  that  the  vendor  could  not  make  title  to  25  or  30 
acres,  claimed  by  the  devisees  of  Broadnax,  and  at  his  in- 
stance there  was  an  order  of  survey.  This  action  was  com- 
promised upon  the  terms  set  out  in  the  record,  and  it  would 
test  the  credulity  of  the  most  simple  and  confiding,  after 
reading  the  answer  of  the  plaintiff  to  that  action,  to  suppose 
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that  he  would  continue  to  be  misled  and  deceived  by  the 
representations  of  Rainey,  and  that  when  he  entered  into 
the  compromise,  and  the  original  contract  price  was  abated 
by  $1,000  and  interest,  for  an  alleged,  but  controverted,  fail- 
ure of  title  to  25  or  30  acres,  he  was  still  to  get  893  acres^ 
and  as  it  is  alleged  that  he  gets  only  793,  a  further  abate- 
ment of  $1,000  is  claimed. 

No  deed  was  executed  by  Rainey  and  wife  to  carry  the 
contract  into  execution  until,  and  in  pursuance  of  the  com- 
promise, and  the  deed  and  deed  of  trust  give  the  same  boun- 
daries and  courses  and  distances  as  the  original  contract,  and 
describe  it  as  containing  "  893,  more  or  less ;"  and  assuming 
that  the  plaintiff,  when  he  accepted  the  deed,  thought  that 
he  was  getting  893,  and  not  lesSj  it  is  mathematically  certain, 
and  he  is  obliged  to  have  known,  that  he  was  not  to  pay  for 
it  by  the  acre,  at  $10  per  acre,  for  $1,000  having  been  abated 
from  the  price,  reduced  it  to  less  than  $9  per  acre. 

But  it  is  insisted  that  the  $1,000  abated  at  the  time  of  the 
compromise,  had  no  reference  to  quantity,  but  was  on  ac- 
count of  failure  of  title  to  the  land  claimed  by  the  devisees 
of  E.  T.  Brodnax,  and  the  following  statement  is  presented  by 
counsel  to  show  the  wrong  and  injustice  to  which  the  plain- 
tiff will  be  subjected,  if  the  judgment  below  shall  stand : 

"  893  acres  @  $10  per  acre,  as  estimated  by  parties, 

gives $8,930,00 

Deduct  cash  payment 1,000.00 

7,930.00 
Deduct  abatement  on  account  of  Brodnax  land--   1 ,000.00 

•  6,930.00 

227|  acres  resold  to  vendors  (a;  $10 i 2,275.00 

4,655.00 
Deduct  cash  paid  prior  to  May  1, 1884 700.30 

3,954.70 
242  acres  resold  to  vendor's  sons  (§^$10 2,4'JO.OO 

$1,534.70  " 
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And  he  insists  that,  taking  the  number  of  acres  to  be  793^ 
and  applying  the  credit  of  $1,000  for  the  deficiency,  it  will 
leave  a  balance  of  only  J535  of  principal  money,  instead  of 
$1,534.70,  as  above.  This  is  erroneous.  Deducting  the  $1,000 
and  interest,  abated  on  account  of  the  Brodnax  land,  from 
the  contract  price,  and  S7,930  are  left,  which  would  reduce 
the  price,  per  acre,  of  893  acres,  to  less  than  $9.     But  the 
plaintiff  alleges,  in  his  complaint,  that  he  has  paid  three- 
fourths  of  the  purchase  money,  but  it  appears,  as  is  alleged 
by  the  defendants,  that  much  the  greater  portion  of  this  was 
by  a  resale  of  the  land  at  $10  per  acre,  and  the  $1,000  abate- 
ment on  account  of  the  Brodnax  land;  so,  assuming  that  he 
irill  get,  after  deducting  the  quantity  resold,  only  373  acres, 
as  insisted,  he  will  get  it  at  a  cost  of  less  than  $10  per  acre. 

But  after  remaining  in  possession  for  about  fourteen  years, 
under  a  contract  and  deed  giving  the  boundaries,  and  after 
fiuling  to  meet  his  obligations  first  entered  into,  and  entering 
into  a  new  or  substituted  contract,  and  after  litigation  in  an 
action  brought  against  him  to  enforce  that  contract,  in  which 
the  very  defence  set  up  raised  the  question  of  boundary  and 
quantity,  which  could  have  been  settled  by  the  survey,  which 
was  ordered  by  the  Court  at  the  instance  of  the  present  plain- 
tiff, and  when,  by  ordinary  diligence  and  care,  any  mistake 
or  fraud  might  have  been  detected  and  exposed,  and  after  a 
oompromise  of  that  action,  the  plaintiff  is  precluded,  and  is 
not  entitled  to  the  relief  sought  in  this  action.  The  very 
question  could  have  been  disposed  of  in  the  action  of  Rainey 
and  wife  against  the  plaintiff,  which  was  compromised,  and 
it  is  against  the  policy  of  the  law  to  allow  a  multiplicity  of 
suits  about  the  same  matter,  and,  as  was  said  by  Ruffin,  J., 
in  Tattle  v.  Harrill,  85  N.  C,  456,  "  the  plea  of  res  adjudicata 
applies  not  only  to  points  upon  which  the  Court  was  actually 
required  to  pronounce  judgment,  but  to  every  point  which 
properly  belonged  to  the  subject  of  the  issue,  and  which  the 
parties,  exercising  reasonable  diligence,  might  have  brought 
100—22 
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forward."    See  also    Wilson  v.    Western  N.  C.  Land  Co.,  77 
N.  C,  445;  Yates  v.  Yates,  81  N.  C,  397. 

If,  in  a  contract  for  the  purchase  of  land,  a  party  fails  to 
avail  himself  of  those  sources  of  information  readily  within  his 
reach,  and  chooses  to  rely  upon  representations,  which,  though 
not  true,  were  not  made  with  any  false  and  fraudulent  in- 
tent, the  maxim  of  caveat  emptor  applies,  as  it  does  to  per- 
sonal property,  and  Courts  will  not  aid  the  purchaser. 
Walsh  V.  HaU,  66  N.  C,  233. 
There  is  no  error. 


BANK  OF  STATESVILLE,  by  J.  B.  CONNELLY,  Receiver,  v. 

EMMA  WADDELL. 

Payment  in  Equity — Assumpsit. 

l.*S.  was  the  executor  of  W.,  and  trustee  under  his  will,  of  funds  for 
defendant's  benefit.  S.  was  also  Cashier  of  a  bank.  S.  placed  to 
his  credit,  as  such  trustee  in  said  bank,  about  $1 ,400.00,  and  gave 
the  defendant  permission  to  draw  at  her  pleasure  upon  the  bank. 
Defendant  drew  checks  repeatedly,  which  were  always  paid  by  S. , 
as  Cashier,  up  to  his  death.  S  died  without  revoking  the  permis- 
sion he  had  given  to  defendant,  and,  after  his  death,  she  dre'w 
two  checks,  aggregating  less  than  the  balance  then  to  the  credit  of 
S. ,  as  trustee.  These  checks  were  paid  by  the  Cashier  who  succeeded 
S. ,  with  the  intention  of  charging  them  against  the  said  balance 
to  the  credit  of  8.,  trustee,  but  they  were  never  actually  so 
charged  on  the  books  of  the  bank.  After  these  two  last  men- 
tioned checks  had  been  paid,  the  bank  being  insolvent,  went  into 
the  hands  of  a  receiver,  who  brought  this  action  to  recover  the 
money  paid  out  on  them  ;  Held^  that,  in  Equity,  the  money  to  the 
credit  of  S.,  trustee,  belonged  to  defendant,  and  the  acts  of  S.,  as 
detailed  above,  amounted,  in  an  indirect  way,  to  a  payment  thereof 
to  her,  and  the  receiver  could  not  recover  it  from  her. 

:2.  The  promise,  upon  which  the  action  of  assumpsit  rests,  is  implied, 
and  arises  ex  cequo  et  hono,  and  money  paid  to  the  equitable  ovmer, 
under  no  mistake  of  fact,  and  coupled  with  no  implied  promise 
for  its  return,  cannot  be  recovered. 
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Civil  action,  pending  in  Iredell  Superior  Court,  and 
heard  and  determined  by  Clark,  J.,  at  Chambers,  in  Salis- 
bury, August  29th,  1887. 

Judgment  was  entered  for  the  plaintiff.  Defendant  ap^ 
pealed. 

This  action,  at  the  instance  of  the  receiver  of  the  Bank  of 
Statesville,  whose  effects  are  in  course  of  distribution  in  a 
creditor's  suit,  was  brought  before  a  Justice  of  the  Peace,  and 
from  his  judgment,  in  favor  of  the  plaintiff,  carried,  by  the 
defendant's  appeal,  to  the  Superior  Court  of  Iredell  County* 
It  is  prosecuted,  to  recover  the  sum  of  one  hundred  and  fifty 
dollars,  alleged  to  have  been  unlawfully  drawn  by  the  de- 
fendant from  the  moneys  on  deposit  in  the  bank,  and  appro- 
priated to  her  own  use.  The  defendant  denies  her  responsi- 
bility in  the  premises. 

At  February  Term,  1887,  a  reference  was  made  u^^ider  The 
Code,  to  two  commissioners  named,  who  were  directed  "  to  de- 
cide and  determine  all  questions  of  law  and  fact,  and  report 
to  the  next  term." 

The  report  was  made  at  August  Term,  1887,  with  the  fol- 
lowing : 

To  the  Judge  of  said  Court : 

1.  The  undersigned,  referees  in  said  case,  beg  leave  to  re- 
port, that  they  find,  as  facts  in  said  case,  that  R.  F.  Simon- 
ton,  at  the  time  of  his  death,  which  occurred  in  February, 
1876,  and  for  some  considerable  time  previous  thereto,  was 
and  had  been  executor  of  the  last  will  and  testament  of 
David  Waddell,  deceased,  and  trustee  of  the  funds  arising 
under  said  will  for  the  benefit  of  the  defendant,  which 
amounted  to  more  than  the  sums  of  monev  hereinafter  men- 
tioned  as  drawn  by  the  defendant,  and  that  the  said  R.  F. 
Simonton  was,  during  all  the  said  time,  and  up  to  his  death, 
cashier  of  the  Bank  of  Statesville. 

2.  They  further  find  as  facts,  that  some  time  previous  to 
(he  death  of  the  said  Simonton,  he  had  entered  upon  the 
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books  of  the  bank  a  credit  to  himself,  as  executor  of  the  said 
David  Waddell,  of  the  sum  of  fourteen  hundred  and  sixty- 
six  dollars  and  sixty-five  cents,  which  credit  stood  on  the 
books  of  the  bank,  undischarged  and  unreduced,  at  the  time 
of  the  death  of  the  said  Simonton,  and  at  the  tifne  of  the 
drafts,  hereinafter  mentioned,  as  made  by  the  defendant  on 
the  said  bank. 

3.  They  find  as  facts  that  said  Simonton  previous  to  his 
death  had  given  to  the  defendant  permission  to  draw  at  her 
pleasure  upon  the  bank,  and  upon  the  said  credit  of  four- 
teen hundred  and  sixty-six  dollars  and  sixty  five-cents,  and 
that  defendant  had  repeatedly  in  his  life-time,  drawn  checks 
of  various  sums  upon  said  bank  under  said  permission,  which 
had  been  honored  and  paid  by  said  Simonton  as  cashier, 
and  that  said  permission  to  draw  was  unrevoked  at  the  time 
of  the  death  of  said  Simonton. 

4.  They  further  find  as  facts,  that,  after  the  death  of  said 
Simonton,  the  defendant,  relying  on  said  permission  to  draw, 
and  acting  thereon,  on  the  3d  day  of  March,  1876,  drew  a 
check  on  said  bank  for  the  sum  of  $100,  and  on  the  27th 
day  of  April,  1876,  drew  another  check  for  $50  on  said  bank, 
both  of  which  said  checks,  on  the  days  on  which  they  were 
respectively  drawn,  were  honored  and  paid  by  the  new  cash- 
ier of  said  bank,  C.  A.  Carlton,  or  by  his  assistant  cashier, 
W.  K.  Howell. 

5.  They  further  find  as  facts,  that  when  defendant  drew 
the  said  checks,  respectively,  she  intended  to  draw  them 
upon  the  said  fund,  standing  on  the  books  of  said  bank  to 
the  credit  of  the  estate  of  David  Waddell,  and  under  the 
permission  given  her  to  draw  by  said  Simonton  in  his  life- 
time; and  that  there  was  due  her  from  R.  F.  Simonton,  as 
trustee  aforesaid,  at  that  time,  more  than  the  amount  of  both 
said  checks ;  and  that  at  the  time  the  said  checks  were  paid, 
by  said  Carlton,  cashier,  or  by  W.  K.  Howell,  assistant 
cashier,  it  was  the  intention  of  the  said  Carlton  or  Howell, 
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whichever  made  the  payments,  to  charge  the  amount  of  said 
pa}nnents  against  the  said  credit  of  $1,466.65,  standing  on 
the  hooks  of  the  bank  to  the  estate  of  David  Waddell,  which, 
however,  was  never  done,  and  the  bank  was  never  re-im- 
bursed  for  the  payment  of  said  checks. 
Upon  these  facts,  the  referees  find  as  matters  of  law : 

1.  That  the  permission  given  by  said  Simonton  in  his 
life-time  to  defendant  to  draw  upon  said  fund,  standing  on 
the  books  of  the  bank  to  the  credit  of  the  estate  of  David 
Waddell,  was  revoked  by  the  death  of  said  Simonton. 

2.  That  by  the  death  of  said  Simonton,  said  sum  of 
$1,466.65  passed  to  the  control  of  an  administrator  de  bonis 
non  and  trustee  of  the  estate  of  David  Waddell,  whenever 
one  was  appointed,  and  until  such  appointment,  was  in  abey- 
ance, and  no  one  had  a  right  to  meddle  with  it. 

3.  They  therefore  find  as  a  matter  of  law,  that  any  pay- 
ment made  by  C.  A.  Carlton,  cashier,  or  W.  K.  Howell,  as- 
sistant cashier,  out  of  said  fund  to  the  defendant,  or  any 
payment  attempted  to  be  made  by  either  of  them,  was  void 
and  without  authority  of  law. 

They  therefore  find  that  the  plaintiff  is  entitled  to  recover 
of  defendant  the  sum  of  ($50)  fifty  dollars,  and  interest  thereon 
at  six  per  cent,  from  the  17th  day  of  April,  1876,  up  to  this 
date,  and  the  sum  of  one  hundred  dollars  and  interest  thereon 
at  the  rate  of  six  per  cent,  from  the  3d  day  of  March,  1876, 
up  to  this  date — in  all  the  sum  of  one  hundred  and  fifty 
dollars  principal,  and  the  sum  of  one  hundred  and  two  dol- 
lars and  thirty  cents  interest,  and  the  costs  of  this  action. 

Respectfully  submitted, 

ARMFIELD  &  BURKE, 

Referees, 

The  defendant  then  excepts,  by  her  attorneys,  to  the  report 
of  the  referees,  in  the  following  words  and  figures : 
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The  defendant  excepts  to  the  report  of  the  referees  filed 
in  this  cause : 

That  the  referees  erred  in  their  conclusions  of  law  in  par- 
agraphs 1,  2  and  3,  in  that  they  charge  defendant  one  hun- 
dred and  fifty  dollars,  with  interest  on  the  same,  checked  out 
by  her  after  the  death  of  R.  F.  Simonton. 

McCORKLE,  BINGHAM  &  CALDWELL, 

Attorneys  for  Defendant. 

The  exception,  after  argument,  was  overruled,  the  report 
confirmed,  and  the  plaintiff  adjudged  to  recover  of  the  de- 
fendant the  sum  of  (252.30,  whereof  $150  is  principal,  and 
costs,  from  which  the  defendant  appeals  to  this  Court. 

Mr.  D.  M,  FurcheSy  for  the  plaintiff. 
Mr,  B,  F.  Long,  {Mr.  M.  L.  McCorkle  also  filed  a  brief),  for 
tbe  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  We  do  not  concur 
in  the  opinion  of  the  Court,  which  seems  to  have  been  con- 
trolled by  the  rules  governing  actions  at  law,  and  to  ignore 
the  admixture  of  equitable  elements  in  the  present  system, 
under  which  ultimate  results  are  reached  in  a  single  pro- 
ceeding. It  appears  from  the  report,  that  R.  F.  Simonton, 
at  the  same  time  being  executor  of  David  Waddell  and 
cashier  of  the  bank,  having  trust  funds  in  his  hands  de- 
rived from  the  testator's  estate  for  the  benefit  of  the  defend- 
ant alone,  or  in  association  with  another,  made  a  deposit 
thereof  in  the  bank  in  his  capacity  as  such  executor,  in  the 
sum  of  $1,466.65,  and  gave  the  defendant  the  liberty  of 
drawing  upon  said  credit  at  her  pleasure. 

This  authority  she  repeatedly  exercised  during  the  life- 
time of  Simonton,  and  after  his  death,  in  February,  1876, 
she  drew  other  sums  in  a  similar  manner,  to  the  extent  of 
the  judgment  rendered  against  her.    This  fund, so  deposited 
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and  showing  the  trust  upon  which  it  was  held,  or  at  least 
one  half  of  it,  beyond  which  the  defendant  had  not  gone,  in 
equity  belonged  to  her,  and  was  in  this  indirect  way  paid  to 
her  by  the  executor  and  the  trustee,  as  it  was  meet  should 
be  done. 

Assuming  that,  upon  strict  legal  principles,  the  money  would 
be  recoverable  only  by  the  personal  representative  of  the  de- 
positor, (or  the  administrator  of  the  testator  de  bonis  non  per- 
haps,) it  is  plain  that  a  Court  administering  the  rules  that  are 
leoogDized  in  equity,  as  do  our  Courts  as  well  under  their  pres- 
ent constitution,  would  not  permit  a  trust  fund  like  this  to  be 
collected  from  the  equitable  owner  and  applied  to  the  gen- 
eral indebtedness  of  an  insolvent  corporation.  And  if  this 
were  not  permitted,  still  less  could  it  when  it  reached  the 
hands  of  the  rightful  owner,  be  taken  from  such  owner  to 
be  misapplied  and  lost.  The  old  action  of  assumpsit  was,  in 
some  of  its  features,  an  equitable  proceeding,  and  the  prom- 
ise upon  which  the  action  rests  is  implied,  and  arises  ex  ssquo 
d  bono.    2  Greenl.  Ev.,  §  102. 

The  equitable  right  of  the  holder  of  a  bond,  to  whom  it 
has  been  transferred  and  delivered  unendorsed  by  the  payee» 
in  whose  name  suit  has  been  brought  and  judgment  recovered^ 
to  receive  the  money  when  collected,  is  decided  in  Hoke  v. 
Carter^  12  Ired.,  324,  in  which  Pcahson,  J.,  thus  explains 
the  relations  between  the  parties :  **  The  legal  effect  of  the 
contract  of  sale  and  delivery  of  the  bond  was  to  constitute 
the  testator  an  agent  of  Fleming  (the  obligee)  to  receive  the 
money.  But  the  Tnoney  vested  in  the  testator  as  legal  owner  the 
moment  it  was  received ;  for  the  chose  in  action,  of  which 
Fleming  was  the  legal  owner,  was  extinguished  by  an  act 
which  he  had  authorized  to  be  done,  viz. :  the  reception  of 
the  money,  and  the  money  vested  in  the  testator,  as  legal 
owner,  by  force  of  the  contract  of  sale,  which  thereby  became 
executed  in  the  same  way  as  if  Fleming  had  himself  received 
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the  money  and  handed  it  to  the  testator  in  execution  of  the 
contract." 

This  ruling  recognizes  the  right  of  an  equitable  owner  of  an 
unendorsed  sealed  security  for  the  payment  of  money,  to  take 
and  hold  the  money  paid  under  it  against  the  claim  of  the 
legal  ovmer  of  it;  and  such  is  very  much  the  relation  occu- 
pied by  the  defendant  in  the  present  controversy;  and  the 
defendant's  position  is  strengthened  by  the  new  practice, 
which  allows  the  party  who  is  entitled  to  the  money  and  to 
receive  it,  unconditionally  to  assert  the  right  in  his  or  her 
own  name  in  an  action  instituted  to  recover  it.  If  the  ex- 
ecutor did  not  need  the  fund  in  process  of  administration, 
but  was  bound  to  pay  it  over  to  the  cestui  que  trad,  as  would 
be  his  administrator,  in  discharging  the  attached  trusts,  why 
should  s.uch  cestui  qu&  trust  be  required  to  surrender  it  when 
voluntarily  paid  to  iher  by  the  officers  of  the  bank,  and  use 
it  for  the  benefit  of  the  creditors  of  the  latter? 

And  again,  if  it  could  not  have  been  recovered  by  the  de- 
fendant in  an  action  prosecuted  against  the  bank,  or  the  ex- 
ecutor trustee,  yet  it  was  in  fact  paid  to  her  as  the  owner, 
under  no  misapprehension  of  the  fact ;  and  no  implied  prom- 
ise to  return  or  to  account  for  the  money,  except  as  a  pay- 
ment in  part,  can  arise  out  of  the  transaction,  and  most  un- 
questionably no  right  of  action  can  accrue  to  the  bank  or  to 
the  receiver,  who  is  its  representative.  Devereux  v.  Ins,  Co., 
98  N.  C,  6. 

It  must  be  declared  there  is  error  in  not  sustaining  the 
defendant's  exception,  and  to  this  end  the  judgment  is  re- 
versed, and  the  (  ourt  below  will  proceed  in  accordance  with 
this  opinion  to  render  judgment  for  the  defendant. 

Error.  Reversed. 
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Corporation;  Mortgage  Executed  by, — Estoppel 

1.  Vide  Bank  v.  Manufacturing  Co.,  96  N.  C,  298. 

2.  A  mortgage  deed  executed  according  to  the  provision  of  the  Revised 

Code,  Ch.  26,  §  22,  (The  Code,  §  685,)  is  the  act  of  the  corporation 
alone,  and  not  that  of  the  corporation  officers,  hj  whose  agency 
the  deed  is  executed ;  and  it  will  not  operate  as  an  estoppel  to  pre- 
vent them  from  asserting  any  claim  they  may  have  to  a  security 
it  provides. 

Civil  action,  heard  upon  exceptions  to  a  referee's  report. 
The  case  is  fully  reported  in  96  N.  C,  298,  in  which  this  Court 
directed  a  re-reference  of  the  account,  to  be  stated  upon  the 
basis  of  the  opinion  then  delivered. 

Mr,  W.  P.  Bynurriy  for  the  plaintiff. 

Messrs.  P.  D.  Walker  and  C  B.  Watson^  for  the  defendant. 

Smith,  C.  J.  Upon  the  coming  in  of  the  report  made  by 
the  referee,  in  obedience  to  an  order  entered  on  the  hearing 
in  this  Court,  exceptions  are  taken  by  the  defendant,  which 
have  been  argued,  and  will  now  be  considered. 

1st  Ex. — ^The  said  defendant  excepts,  for  that  the  debt  due 
him  fbr  money  loaned,  is  not  assigned  a  place  among  the  old 
debts,  to  be  paid  as  such,  but  has  its  origin  in  the  new  obli- 
gation, created  by  the  execution  of  the  last  bond,  and  the 
mortgage  given  to  secure  it  on  March  30th,  1882.  Of  this, 
we  have  only  to  say,  that  this  point  was  fully  considered 
and  disposed  of  upon  the  former  hearing,  and  from  the  rul- 
ing then  made,  for  the  reasons  assigned,  we  are  not  disposed 
to  depart. 

2d  Ex. — ^The  exceptions  to  the  allowance  of  the  debts  due 
and  enuring  to  The  Traders'  National  Bank,  the  National 
Bank  of  Chester,  A.  C.  Lineberger,  the  Bridesburg  Manu- 
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facturing  Company,  A.  B.  Titman,  D.  F.  Foley,  Bros.  &  Co., 
and  of  Buckingham  &  Pardson,  as  constituting  liens  upon 
the  property  of  the  Woodlawn  Company,  have  also  been 
passed  on,  and  their  preferential  claim  over  that  of  the  Fries 
debt  to  be  satisfied  out  of  the  corporate  property,  under  the 
statute  recognized  and  determined. 

3d  Ex. — The  exception  based  on  the  alleged  equity  of  the 
defendant  Fries,  to  be  substituted  in  place  of  the  officers 
of  the  company,  A.  C.  Lineberger,  J.  M.  Lineberger  and  C.  J. 
Lineberger,  and  to  take  their  shares  of  the  fund  to  be  dis- 
tributed, by  reason  of  the  execution  of  the  mortgage  of  the 
corporation  by  them,  as  president,  secretary  and  stockholder, 
with  covenants  operating  as  an  estoppel  upon  them  to  assert 
a  claim  against  him  and  the  security  it  provides. 

This  exception  must  be  also  overruled,  as  are  the  others. 

The  mortgage  deed  is  the  act  of  the  corporation  (done,  done 
in  pursuance  of  the  statute,  Rev.  Code,  ch.  26,  sec.  22,  and 
in  no  just  legal  sense,  that  of  the  corporation  officers  and 
stockholders,  by  whose  agency  the  corporation  conveys  its 
real  estate.  The  instrument,  upon  its  face,  professes  to  be 
such,  and  to  be  made  by  virtue  of,  and  in  pursuance  of,  a 
'^  resolution  of  the  stockholders  of  the  Woodlawn  Manufac- 
turing Company,  in  Gaston  County,  North  Carolina,  in  con- 
vention assembled,  on  the  29th  day  of  March,  1882." 

Moreover,  the  only  covenant  of  the  bargainor  in  the  deed 
is,  that  the  premises  shall  be  kept  insured  to  the  amount  of 
the  bond,  and  that  upon  default,  the  mortgagee  may  enter 
and  sell. 

But  if  these  obstacles  to  the  assertion  of  the  alleged  equity 
wer^  out  of  the  way,  the  controversy  about  the  disposal  of 
the  fund  is  not  germain  to  the  present  action,  nor  is  it  pre- 
sented in  the  appeal. 

A  somewhat  similar  effort  was  made  in  HvUbert  v.  Douglas^ 
94  N.  C,  128,  to  introduce  outside  matters  of  dispute  be- 
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tween  the  defendants,  and  it  was  not  allowed,  for  reasons 
set  out  in  the  opinion  of  that  case. 

The  case  is  now  before  us  upon  the  same  record,  and  for- 
ft  revision  of  no  errors  except  such  as  therein  appear,  or  re- 
nlt  from  the  action  of  the  referee  in  executing  the  order  of 
rocommittal. 

After  the  argument,  which  has  been  able  and  full  for  the 
exceptor,  our  former  convictions  remain  unchanged,  and  we- 
most  confirm  the  report,  and  direct  the  distribution  of  the- 
corporate  funds  of  the  company  accordingly. 

Report  confirmed. 


W.  H.  HUGHES,  Executor  of  W.  T.  STEPHENSON,  v.  S.  P.  BOONE- 

Dismimng  Appeal — Rule  2,  §  8. 

Judgment  was  rendered  in  the  lower  Court  January  28th,  1888.  De- 
fendant appealed,  but  did  not  docket  his  appeal  in  this  Court 
until  February  15th,  1888,  too  late  for  argument  at  this  term.  On 
February  20th,  1888,  appellee  moved  to  dismiss  the  appeal  under- 
Rule  2,  §  8.  The  motion  was  refused,  because  not  made  untU. 
after  the  appeal  was  docketed  and  the  call  of  the  district  conclu- 
ded, and  no  notice  of  the  motion  given  appellant. 

Motion  to  dismiss  appeal,  heard   by  the  Court  at  this^ 
Term. 
The  facts  are  stated  in  the  opinion. 

No  counsel  for  the  plaintiff. 

Mr.  R.  B.  Peebles,  for  the  defendant. 

Merrimon,  J.    It  appears  that  S.  P.   Boone  obtained  a 
judgment  against  W.  H.  Hughes,  executor,  &c.,  in  the  Supe- 
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rior  Court  of  the  County  of  Northampton,  on  the  28th  day 
^f  January,  1888,  from  which  the  latter  appealed  to  this  Court ; 
but  he  did  not  docket  his  appeal  here  until  the  15th  of  Feb- 
ruary next  thereafter,  so  that,  in  the  order  of  the  call  of  the 
docket,  it  could  not  stand  for  argument  at  the  present  term. 

On  the  20th  of  February  the  appellee  moved  to  docket 
and  dismiss  the  appeal,  as  allowed  by  Rule  2,  §  8,  suggesting 
that  the  appellant,  on  purpose,  failed  to  bring  up  his  appeal 
^L3  promptly  as  he  might  and  ought  regularly  to  have  done, 
the  object  being  to  delay  the  disposition  of  the  appeal  until 
the  next  term  of  the  Court. 

The  motion  cannot  be  allowed,  because  the  appellant  had 
•docketed  his  appeal  before  the  motion  was  made,  Barbee  v. 
Greerif  91  N.  C,  158.  Moreover,  the  motion  was  not  made 
until  after  the  week  of  the  term  assigned  to  the  argument  of 
appeals  from  the  district  from  which  the  appeal  in  ques- 
tion came,  and  there  was  no  notice  of  the  motion  to  the  ap- 
pellant or  his  counsel. 

Motion  denied. 


•STATE,  ex  rel.  E.  T.  CLARK,  Administrator  of  S.  G.  Boone,  v.  R, 
M.  PEEBLES,  Administratrix,  and  W.  W.  PEEBLES. 

VeniLe — Administration  Bond. 

Jl  qualified  as  administrator  of  B,  in  Halifax  County,  and  gave  bond 
there.  Afterwards  A  died  in  Northampton,  and  C  qualified  as 
his  administratrix,  in  that  county.  C,  administratrix,  and  D,  one 
of  the  sureties  on  the  bond  of  A,  resided  in  Northampton,  and 
were  sued  in  Halifax  county,  on  the  bond  of  A,  by  a  resident  of 
Halifax:  Hdd,  that  the  action  was  properly  brought  in  Halifax, 
under  §  198  of  The  Code, 
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Motion  to  remove  a  case  from  Halifax  County  to  North- 
ampton County,  for  trial,  heard  before  Av^,  J.,  at  Fall 
Term,  1887,  of  Halifax  Superior  Court. 

The  facts  appear  in  the  opinion. 

Mr.  T,  N.  HiU,  for  the  plaintiff. 
Mr.  W,  W.  Peebles,  for  the  defendants. 

Smith,  C.  J.  The  present  action,  begun  in  the  name  of 
the  State,  on  the  relation  of  Edward  T.  Clark,  Administrator 
de  bonis  non  cum  testamento  annexo,  of  Solomon  G.  Boone,  is 
brought  upon  an  administration  bond,  executed  by  J.  T. 
Peebles,  a  former  administrator  (of  whom  the  defendant 
R.  M.  Peebles  is  administratrix),  principal,  and  the  defend- 
ant William  W.  Peebles,  one  of  the  sureties,  the  other  being 
dead  and  his  estate  insolvent,  to  recover  the  trust  estate  in 
the  hands  of  the  preceding  administrator,  with  which  the 
bond  sued  on  is  chargeable.  The  summons  was  duly  served 
upon  the  defendants  in  Northampton  county,  and  at  Fall 
Term,  1886,  of  Halifax  Superior  Court,  to  which  the  process 
was  returnable,  the  plaintiff  filed  his  complaint,  to  which  a 
demurrer  was  entered.  Issue  being  joined  on  the  demurrer, 
the  cause  stood  for  trial  at  Spring  Term,  1887,  when  leaye 
was  given  the  plaintiff  to  amend,  and  to  the  amended  com- 
plaint the  defendants  put  in  their  answer  before  the  close  of 
the  term,  and  then  applied  for  an  order  of  removal,  as 
follows : 

Motion  to  remove  the  cause  for  trial,  under  §  193  of  The 
Code,  heard  at  Fall  Term,  1887,  of  Halifax  Superior  Court, 
before  Avery,  J. 

The  facts  are  as  follows :  Solomon  G.  Boone  died  domiciled 
in  Halifax  County  in  1865.  At  November  Term  of  the 
Court  of  Pleas  and  Quarter  Sessions,  1865,  of  Halifax  County, 
William  C.  Boone  qualified  as  his  administrator  with  the  will 
annexed.     He  died^and  John  T.  Peebles  qualified  at  Novem- 
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"ber  Term,  1866,  as  administrator  d.  6.  n,  c.  t.  a.  The  said 
John  T.  was  a  resident  of  Northampton  County,  and  died  in 
that  county  in  the  year  1879,  and  R.  M.  Peebles  qualified  as 
his  administratrix  in  November,  1879. 

W.  W.  Peebles,  the  defendant,  and  one  of  the  sureties  of 
John  T.  Peebles,  lives  now  and  did  live  when  the  adminis- 
tration bond  of  John  T.  Peebles  was  executed,  in  North- 
ampton County. 

Rice  B.  Pierce,  who  is  a  surety  on  the  bond  of  John  T. 
Peebles  as  administrator,  lived  in  Halifax  County  and  died 
there,  his  estate  being  insolvent. 

The  defendants  move  the  Court  for  a  change  of  venue  to 
Northampton  County.  The  motion,  on  objection  by  plain- 
tiffs, and  after  argument  of  counsel,  was  refused,  and  the 
defendants  excepted  and  appealed. 

The  statute  pursuant  to  which  the  order  of  removal  is 
<iemanded  was  not  a  part  of  the  Code  of  Civil  Procedure  in 
its  original  enactment,  but  was  introduced  evidently  as  an 
amendment  and  qualification  to  section  192,  which  it  suc- 
ceeds in  the  transfer,  as  section  193  of  The  Code,  where,  in 
its  present  form,  it  appears  as  follows :  "  All  actions  upon 
ofiicial  bonds,  or  against  executors  and  administrators  in 
their  official  capacity,  shall  be  instituted  in  the  county 
where  the  bonds  shall  have  been  given,  if  the  principal  or 
any  of  the  sureties  on  the  bond  is  in  the  county;  if  not, 
then  in  the  plaintiff's  county."  The  only  material  change 
of  form  undergone  in  the  transfer  is  the  substitution  of 
^*  official "  in  the  place  of  ^^ fiduciary "  before  the  word 
"  capacity." 

The  preceding  section,  in  broad,  comprehensive  terms, 
embraces  all  suits,  the  place  of  trial  of  which  had  not  been 
before  provided  for,  and  directs  them  to  be  brought  to,  and 
tried  in,  any  "county  in  which  the  plaintifis  or  the  defend- 
ants, or  any  of  them,  shall  reside  at  the  commencement  of 
the  action,"  and  the  effect  of  the  added  amendment  is  to 
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withdraw  from  the  sweeping  terms  the  class  of  cases  men- 
tioned  in  the  amendment. 

The  operation  of  this  act,  passed  at  the  session  of  1868~'69, 
Chapter  258,  is  manifestly  confined  to  actions  upon  official 
bondsj  unless,  as  appellants'  counsel  insists,  its  sphere  is 
enlarged  so  as  to  apply  to  all  actions  brought  against  execu- 
tors and  administrators  in  their  fiduciary  and  representative 
capacity  upon  a  liability  incurred  by  the  testator  or  adminis- 
trator in  his  life-time. 

There  would  be  force  in  the  contention  of  the  appellants 
as  to  the  meaning  of  the  act  if  the  words  "  executors  and 
administrators"  are  to  be  construed  as  severed  from  their 
place  in  the  section,  and  without  reference  to  their  connec- 
tion with  other  and  restrictive  words,  which  serve  to  explain 
their  import  and  show  the  legislative  intent  in  passing  the 
statute.  What  follows  shows  them  to  have  been  used  in  a 
restricted  sense  in  requiring  such  actions  to  be  instituted 
"  in  the  county  where  the  bonds  shall  have  been  given," 
that  is,  the  bonds  upon  which  the  suit  is  brought^  and  this  in 
case  any  of  the  obligors,  principal  or  any  suret}'  is  (resides) 
in  the  county.  Manifestly  the  section  exempts  from  the 
operation  of  that  preceding,  suits  upon  official  bonds,  and 
none  other,  and  this  appears  in  the  fact  that  such  bonds,  as 
giving  rise  to  the  action,  are  mentioned  three  times  in  the 
section.  In  our  opinion,  the  purpose  was  to  require  actions 
on  official  bonds  to  be  brought  in  the  county  where  they 
were  given,  whether  against  the  obligors  personally  upon 
the  contract  or  against  the  representatives  of  any  of  them 
who  may  have  died ;  and  for  this  purpose  only,  were  these 
representatives  specially  designated,  to  the  end  that  in  either 
case  the  attaching  jurisdiction  should  be  in  the  Court  of  the 
county  wherein  such  letters  were  issued  and  the  bond  exe- 
cuted. So  the  act  seems  to  have  been  interpreted  when  its 
provisions  were  applicable  to  the  subject-matter  of  judicial 
investigation. 
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"  The  object  of  the  statute,"  says  Mr.  Justice  Reade,  speak- 
ing for  the  Court,  "  was  to  have  suits  against  these  persons, 
whether  upon  their  bonds  or  not,  in  the  courUy  where  they 
took  out  letters,  and  where  they  make  their  returns  and  settle- 
ments, and  transact  all  the  business  of  the  estates  in  their 
hands.  Stanley  v.  Mason,  69  N.  C ,  1 ;  Foy  v.  Moreliead,  Ibid., 
512 ;  Bidwell  v.  King,  71  N.  C,  287.  And  the  same  principle 
is  recognized  in  reference  to  an  action  upon  a  guardian  bond 
in  Cloman  v.  Staton,  78  N.  C  235,  where  the  same  eminent 
Judge  delivers  the  opinion  also. 

The  present  action  is  upon  a  bond  executed  in  the  County 
of  Halifax,  upon  the  appointment  of  the  intestate  of  the 
defendant  R.  M.  Peebles,  as  administrator,  and  was  required 
to  be  there  instituted,  if  any  of  the  defendants  had  a  resi- 
dence therein.  As  neither  of  them  did  have  such  residence, 
the  plaintiff  ^s  residence  in  the  county  determines  the  juris- 
dictional question,  and  the  suit  is  in  the  proper  county. 
The  contrary  view  would  lead  to  numerous  difficulties  in  the 
practical  enforcement  of  the  law,  as  will  readily  occur  to  the 
professional  mind.  Suppose  there  are  numerous  sureties, 
who,  residing  in  different  counties,  die,  and  letters  there 
issue  upon  the  estate  of  each,  must  a  suit,  brought  against 
all  in  one  Court,  upon  the  application  of  each  be  divided 
into  as  many  fractional  parts  and  sent  to  their  different 
counties  of  residence?  Or,  to  avoid  this,  must  there  be  as 
many  different  actions  brought  to  enforce  the  same  single 
obligation  against  the  separate  obligors  ?  Does  the  statute 
authorize,  or  compel,  this  unnecessary  multiplication  of  ac- 
tions to  effect  the  same  recovery  ? 

Again,  it  is  required,  when  a  removal  is  directed,  that 
"the  Clerk  shall  transmit  to  the  Court,  to  which  the  same 
(cause)  is  removed,  a  transcript  of  the  record  of  the  case,  with 
the  prosecution  bond,  bail  bond  and  the  depositions,  and  all  other 
vjritten  evidences  filed  therein."     The  Code,  Sec.  198. 

How  is  this  practicable,  in  case  there  are  several  orders  of 
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lemoval,  and  how  can  the  same  original  papers,  that  must 
accompany  the  record  at  the  same  time,  be  transmitted  to 
different  counties?  . 

If  this  obstacle  be  sought  to  be  put  out  of  the  way  by  the 
removal  of  the  cause  as  an  entirety  to  some  one  Court,  difii- 
calties  equally  insurmountable  are  met  If  a  resident  de- 
fendant's preference  is  of  the  place  where  the  cause  is  pend- 
ing, and  another,  a  non-resident,  wishes  a  removal,  whose  will 
is  to  prevail?  Has  not  the  one  an  equal  right  to  prevent  as 
ihe  other  has  to  have  the  proposed  removal  ?  Or  if,  among 
several  non-residents,  each  wishes  to  have  the  cause  removed 
to  his  own  county,  how  are  the  conflicting  demands  to  be 
adjusted? 

If  the  right  to  have  the  transfer  appertains  to  a  defendant 
when  he  is  sued,  not  upon  his  own  bond,  but  upon  an  obli- 
gation of  the  deceased  person  whom  he  represents,  it  must 
be  confined  to  cases  where  there  is  but  himself,  or  when  an 
associate  unites  with  him  in  making  the  application,  so  that 
when  jurisdiction  is  rightfully  acquired  over  one,  it  is  ac- 
quired over  all  the  defendants ;  and  a  plaintiff  has  a  right 
to  hring  all  the  defendants  in  a  single  action  before  one 
Court  of  competent  jurisdiction. 

Our  conclusion  is,  that  the  Court  has  jurisdiction,  and  the 
cause  was  rightfully  retained.  There  is  no  error,  and  the 
judgment  is  affirmed.. 

No  error.  AflSrmed. 
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J.  H.  SCROGGS,  Adm'r  of  A.  R.  Simonton,  v.  J.  H.  STEVENSON, 

Adm*r  of  J.  F.  Alexander,  and  others. 

Practice ;  deceptions  to  Report  of  Referee — Res  judkaJUi — Ad- 
vancements— Executors  and  Administrators;  Com/missions  al- 
lowed, 

1.  An  exception  to  a  referee^s  report,  not  considered  by  the  Judge  below, 

cannot  be  considered  by  this  Court  on  appeal;  a  ruling  in  the 
Court  below  being  necessary,  to  confer  jurisdiction  on  this  Court. 
In  such  case,  the  cause  will  be  left  open  in  the  lower  Court,  that 
the  exception  may  be  passed  upon  there. 

2.  Where  exceptions  to  the  report  of  a  referee  are  passed  upon  by  a 

Judge  of  the  Superior  Court,  such  exceptions  cannot  be  reheard 
by  another  Judge  of  that  Court.    The  matter  is  res  judicata. 

Z,  Upon  the  coming  in  of  a  referee's  report,  defendant  filed  exceptions, 
which  were  overruled,  and  the  case  recommitted  to  the  referee. 
Defendant  excepted  and  appealed,  but  failed  to  perfect  his  appeal. 
When  the  second  report  of  the  referee  was  filed,  final  judgment 
was  rendered  against  defendant,  who  appealed  again;  Held,  that 
this  Court  would  review  the  rulings  embraced  in  the  first  appeal, 
more  especially  as  the  former  appeal  would  have  been  held  pre- 
mature, if  perfected. 

4.  The  point,  that  a  referee  has  not  found  the  facts  upon  which  he  bases 
his  report,  must  be  taken  by  a  motion  to  recommit,  and  not  by- 
exception  to  the  report. 

^.  Five  per  cent,  is  the  maximum  commissions  allowed  administrators, 
and  if  the  estate  passes  through  several  successive  hands,  what- 
ever sum,  not  exceeding  that  limit,  is  allowed,  should  be  appor- 
tioned among  them  according  to  their  respective  merits,  and  ser- 
vices rendered. 

6.  When  a  money  balance  is  found  due  from  a  former  administrator  to 
his  successor,  if  the  last  is  allowed  commissions  on  it,  the  amount 
so  allowed  must  be  deducted  from  the  compensation  of  his  prede- 
cessor. 

.7.  A  personal  representative  is  entitled  to  commissions  on  money  raised 
by  a  sale  of  the  lands  of  his  decedent,  and  coming  into  his  hands 
for  administration;  also,  upon  a  note  or  money  obligation  turned 
over  to  the  legatees  or  distributees;  but  commissions  are  not 
usually  allowed  on  slaves,  bank  stock,  and  like  property,  specif- 
ically delivered  to  the  parties  entitled  thereto. 
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8.  The  pefTBonal  representative  has  nothing  to  do  with  the  rents  of  la^ds 
belonging  to  decedent's  estate,  as  between  himself  and  the  heirs 
at  law  or  devisees. 

9l  a  tewtator  bequeathed  his  personal  estate  to  be  equally  divided  be- 
,  tween  his  seven  children,  but  requiring  all  of  them  to  account  for 
advancements.  One  of  the  legatees  died  without  issue  during  tes- 
tator's life ;  another  legatee  had  been  advanced  more  than  an  equal 
share  of  the  estate  left  for  division;  Held,  that  the  legatee  who 
had  been  advanced  more  than  an  equal  share  should  not  be 
counted  as  entitled  to  any  part,  nor  should  the  amount  advanced 
to  him  be  taken  into  the  account.  From  the  fund  should  be 
deducted  the  one  sixth,  which  would  have  been  the  share  of  the 
legatee  who  died  before  the  testator.  The  residue  should  then  be 
divided  among  the  other  five  legatees.  After  this,  the  one  sixth, 
which  would  have  gone  to  said  dead  legatee,  should  have  been 
divided  among  said  five  legatees,  excluding  altogether  said  lega- 
tee who  had  been  advanced. 

Civil  action,  heard  upon  exceptions  to  the  report  of  a 
referee,  by  MdcRae,  J.,  at  May  Term,  1886,  of  Iredell  Su- 
perior CJourt, 

The  defendant  M.  M.  Alexander,  who  was  one  of  the  leg- 
atees of  Adam  R.  Simonton,  appealed. 

No  counsel  for  the  plaintiff. 

Messrs.  D,  M.  Furches  and  J.  B,  Baichdor^  for  the  defend- 
ant M.  M.  Alexander. 

Smith,  C.  J.  Adam  R.  Simonton  died  in  the  year  1863, 
leaving  a  will  made  in  1859,  wherein  he  appoints  Joseph  F. 
Alexander  executor,  who,  upon  its  probate,  and  his  own 
qualification,  entered  upon  the  discharge  of  his  trusts.  The 
executor  died  intestate  in  January,  1870,  and  the  defendant 
J.  Harvey  Stevenson  became  his  administrator,  and  in  the 
same  year  letters  of  administration  de  bonis  non  with  the 
will  annexed  issued  to  the  plaintiff,  James  H.  Scroggs,  on 
the  testator's  estate.    The  present  proceeding  was  begun  in 
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the  Probate  Court  of  Iredell,  against  the  said  Stevenson,  as 
administrator,  and  the  other  defendants,  devisees  and  lega- 
tees under  the  will,  for  an  adjustment  of  the  administration 
made  by  the  deceased  executor,  and  for  a  general  settlement 
of  the  testator's  estate  with  the  other  defendants. 

An  account  was  accordingly  taken  before  the  Clerk,  act- 
ing in  his  capacity  of  Probate  Judge,  to  which  exceptions 
were  entered  at  March  Term,  1875,  of  the  Superior  Court, 
but  it  was  recommitted,  and,  after  taking  further  testimony, 
again  reported,  to  which  numerous  exceptions  were  again 
filed.  These  were  heard  and  passed  on  by  the  Judge,  and 
the  account  again  referred  for  reform  and  correction,  accord- 
ing to  his  rulings.    From  this  an  appeal  was  taken  to  the 

m 

Supreme  Court,  but  it  was  not  prosecuted  and  perfected,  and 
a  subsequent  application  to  that  Court  to  issue  a  certiorari, 
to  bring  up  the  record,  was  refused.  Scroggs  v.  Alexander,  88 
N.  C,  64. 

The  reformed  account  was  reported  by  the  referee,  the 
Clerk,  at  May  Term,  1886,  and  came  on  to  be  heard  before 
the  then  presiding  Judge,  the  defendant  M.  M.  Alexander 
insisting  upon  his  passing  upon  all  her  exceptions  heretofore 
ruled  upon  by  the  former  Judge  as  still  before  the  Court 
The  Court  held  otherwise,  and  refused  to  hear  them,  and 
rendered  judgment  confirming  the  report.  In  the  case,  it  is 
stated  that,  upon  making  up  the  appeal,  the  Judge  found 
an  exception,  to  which  he  was  not  advertent  during  the  ar- 
gument upon  the  question  of  his  entertaining  jurisdiction  of 
the  previous  series,  as  adjudicated,  and,  in  consequence,  this 
overlooked  exception  was  not  passed  upon.  From  the  refu- 
sal to  hear  that  series  and  the  judgment  confirming  the 
report,  the  defendant  Mary  M.  appealed. 

The  exceptions  which  the  Judge  refused  to  rehear,  because 
they  had  been  heard  and  disposed  of  by  a  former  Judge,  are 
as  follows : 
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1.  That  the  Judge  of  Probate  has  not  found  the  facts 
upon  which  he  bases  his  report. 

2.  That  he  has  allowed  commissions  to  J.  F.  Alexander, 
executor  of  A.  R.  Simonton,  and  also  on  the  same  to  plain- 
tifT,  as  administrator  de  bonis  non. 

3.  That  the  Judge  of  Probate  has  deducted,  from  the 
general  fund  due  the  legatees,  the  full  amount  of  advance- 
ments made  to  J.  B.  Simonton,  which  exceeds  his  distribu- 
tive share  in  said  estate,  and  instead  of  dividing  the  whole 
distributive  share  amongst  all  the  legatees  except  J.  B. 
8imonton's  heirs,  he  has  deducted  the  said  advancements  of 
$1,353.33,  and  also  the  full  amount  of  the  distributive  share 
of  the  said  J.  B.  Simonton,  from  the  general  fund. 

4.  That  it  having  been  shown  to  the  Judge  of  Probate 
that  J.  B.  Simonton's  advancements  exceed  his  distributive 
share,  and  this  fact  appearing  from  his  report,  he  should 
have  divided  the  general  fund  of  $7,772.51  into  five  equal 
shares,  and  to  have  excluded  the  distributees  of  J.  B.  Simon* 
ton  from  any  pro  rata  of  said  estate. 

5.  That  no  legal  notice  was  given  when  the  account 
would  be  taken,  nor  when  the  report  would  be  delivered, 
nor  when  the  judgment  would  be  rendered  to  this  exceptant. 

6.  That  he  has  allowed  five  per  cent,  commissions  to  the 
plaintiff  on  land  sales  aggregating  $3,289.56. 

7.  That  the  rents  paid  heretofore  for  lands  belonging  to 
the  testator,  by  this  exceptant,  should  be  allowed^  to  the  ex- 
tent of  five  sixths  part  thereof  to  her,  it  not  appearing  that 
8he  used  more  than  her  proportionate  part  of  said  estate. 

Exceptions  of  the  appellant  appear  to  have  been  taken 
after  successive  reports,  and  we  may  misapprehend  the  record 
in  supposing  that  the  foregoing  list  contains  all  that  the 
Judge,  upon  final  hearing,  declined  to  entertain,  and  his  ac- 
tion on  which  is  intended  by  the  appeal  to  be  considered. 
But,  understanding  these  only  to  be  before  us,  we  proceed  to 
examine  them.    There  was  certainly  no  error  in  the  refusal 
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to  reconsider  the  rulings  of  the  preceding  Judge  upon  the 
matters  then  before  him,  for  they  had  passed  into  and  be- 
come res  adjvdicataf  and  could  only  be  reconsidered  in  a  di- 
rect application  to  set  them  aside,  reverse  or  modify.  Other- 
wise there  might  be  inconsistent  adjudications  upon  the  same 
subject-matter  in  the  record.  State  v.  Evans,  74  N.  C,  324; 
Mabry  v.  Henry,  83  N.  C,  298. 

But  it  is  quite  a  different  question,  as  to  the  appellate 
reviewing  jurisdiction  of  this  Court,  when  error  is  alleged  to 
have  been  committed  at  a  previous  stage  of  the  proceeding, 
and  exception  thereto  noted,  and  the  more  especially  when 
an  appeal  then  taken  would  have  been  deemed  premature. 
Mitchell  V.  Kilbum,  74  N.  C,  483 ;  Orawley  v.  Woodfin,  78 
N.  C,  4 ;  McBryde  v.  Patterson,  Ibid.,  412,  and  numerous  other 
cases. 

The  exceptions  there  mentioned,  notwithstanding  the 
attempted  and  abandoned  appeal,  are  prosecuted  now,  and 
must  be  examined  as  far  as  questions  of  law  are  involved, 
and  no  further.  The  first  of  these  exceptions  should  have 
been  taken,  in  the  form  of  a  motion  to  recommit  for  a  find- 
ing of  fact,  and  this  does  not  appear  to  have  been  done,  and 
exception  made  to  a  refusal. 

2.  The  second  exception  is  to  the  allowance  of  commis- 
sions both  to  the  executor  and  the  administrator  de  bonis  non 
of  the  deceased  testator,  A.  R.  Simonton. 

The  exception  is  too  indefinite'  in  its  terms  for  us  to  under- 
stand precisely  its  meaning.  Undoubtedly,  inasmuch  as  five 
per  centum  is  the  maximum  of  commissions  allowed,  if  the 
estate  passes  through  several  hands,  whatever  sum  not  exceed- 
ing that  limit  is  allowed  should  be  apportioned  among 
the  representatives  according  to  their  respective  merits  and 
services  rendered.  This  would  usually  happen  when  an 
uncollected  debt  passes  over  to  a  succeeding  representative ; 
but  when  a  money  balance  is  found  due  from  one  to  another, 
if  the  last  is  allowed  commissions,  there  should  be  a  com- 
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menfiurate  reduction  in  the  compensation  to  be  allowed  the 
former;  but  this  balance,  in  the  present  case,  is  a  very  incon- 
siderable sum  at  most,  so  that  little  harm  comes  from  its  not 
being  heard  for  vagueness. 

3.  and  4.  The  rule  involved  in  these  two  exceptions  is  the 
proper  one  to  apply  to  the  computation  and  apportionment 
of  the  fund.     Inasmuch  as  J.  B.  Simonton  has  been  advanced 
largely  in  excess  of  his  share,  he  should  not  be  counted  as 
entitled  to  any  part  of  the  fund,  nor  should  the  amount  of 
his  advancements  be  taken  into  the  account.    This  exclu- 
ded, the  division  should  be  confined  to  the  other  six,  and  the 
fund  distributed  in  that  number  of  parts.    This  aggregate 
being  reduced  by  the  deduction  of  the  share  accruing  to  the 
distributees  of  A.  Carlton,  the  residue  will  be  apportioned  in 
equal  parts  among  the  remaining  five.    The  one  sixth  due 
said  Adeline  Carlton  will  then  be  in  like  manner  divided 
among  the  same  five,  who  are  her  distributees,  and  the  one 
fifth  added  to  the  other  one  fifth,  excluding  altogether  the 
said  J.  B.  Simonton,  whose  advancements  are  above  both 
soms  united. 

5.  The  fifth  exception  stands  upon  the  same  footing  as  the 
first. 

6.  The  Court  refused  to  allow  commissions  in  any  amount 
open  the  value  of  the  slaves  and  bank  and  railroad  stock, 
but  does  allow  the  commissions  upon  the  money  received 
upon  the  several  sales  of  the  land  of  the  deceased;  and  as  a 
money  fund,  thus  raised  and  coming  into  the  plaintiff's  hands 
for  administration,  we  see  no  just  objection  to  an  allowance, 
or  to  the  sum  allowed.  Property  specifically  delivered  over 
in  the  course  of  distribution,  as  in  this  case  of  slaves  and 
stock,  is  usually  not  burdened  with  such  a  charge,  and  yet 
a  note  or  money  obligation  maj'  be  as  a  receipt,  and  so  it  is 
decided  in  Shepard  v.  Parker,  13  Ired.,  103. 

7.  We  do  not  see  that  rents  or,  the  value  of  the  use  of  the 
lands  previous  to  the  sale,  enter  into  the  account,  nor  should 
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they,  for  that  is  a  matter  to  be  settled  among  the  owners  and 
occupants,  with  which  the  plaintiff  has  nothing  to  do. 

The  exception  not  considered  at  the  trial  is  not  before  us, 
since  there  must  have  been  a  ruling  upon  it  to  give  us  an 
appellate  jurisdiction.  While,  therefore,  we  are  not  at 
liberty  to  give  an  authoritative  opinion  on  the  subject-mat- 
ter, it  is  not  out  of  place  to  say,  that  the  basis  upon  which  all 
the  charges  for  advances  are  made,  that  is,  to  compute  inter- 
est after  two  years  from  the  issue  of  letters  testamentary,  as 
upon  all  the  debts  due  the  testator,  seems  to  us  to  be  emi- 
nently fair  and  reasonable.  There  is  no  error  in  the  ruling ; 
but  the  cause  must  be  left  in  the  Court  below,  to  the  end  that 
the  last  exception  of  the  appellant  may  be  disposed .  of,  and 
if  ruled  adversely  to  her,  she  may,  if  so  advised,  appeal  and 
have  that  ruling  authoritatively  revised  and  decided. 

No  error.  AflSrmed. 


JOHN  A.  TYSON  and  J.  F.  GADDY.  Executors  of  JOHN  TYSON, 

V.  JAMES  M.  TYSON  and  others. 

Jurisdiction  of  Supreme  Court — BUI  for  advice  to  Executors. 

1.  In  an  action  brought  by  executors  against  the  devisees  and  legatees 

of  their  testator,  in  the  nature  of  a  bill  in  equity,  to  obtain  a  con- 
struction of  the  will  for  the  guidance  and  protection  of  the  execu- 
tors, only  those  questions  will  be  determined  by  the  Court  which 
are  necessary  to  be  settled  in  order  to  protect  the  executors  in  the 
discharge  of  their  duties. 

2.  Disputes  between  the  devisees,  as  to  the  construction  of  the  will  as 

bearing  upon  their  rights,  must  be  left  to  be  settled  in  an  action 
between  them.  , 

3.  The  appellate  jurisdiction  of  this  Court  is  limited  to  the  correction  of 

errors  in  the  rulings  below.  Hence,  when  there  has  been  no  rulings 
thereon  in  the  lower  Court,  this  Court  cannot  pass  upon  a  question 
presented  by  the  record.    (See  Scrogga  v.  Stevenson,  ante,  354.) 
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Civil.  ACTION,  tried  before  Connor,  /.,  at  November  Term, 
1887,  of  Anson  Superior  Court. 

The  action  was  brought  to  obtain  a  construction  of  the  will 
of  plaintiffs'  testator,  for  the  guidance  of  plaintiffs  in  the  dis- 
charge of  their  duties. 

A  jury  trial  was  waived,  and  the  Court  found  the  facts. 
Both  sides  appealed. 

The  facts  are  stated  by  the  Chief  Justice  as  follows: 
John  Tyson  died  in  February,  1885,  leaving  a  will,  and 
therein  appointing  his  son  John  A.  Tyson  and  his  sons-in- 
law  J.  F.  Gaddy  and  Atlas  D.  Dumas  his  executors,  of  whom 
the  first  named  two  are  the  plaintiffs  in  the  action,  and  the 
defendants  are  the  heirs  at  law,  devisees  and  legatees  men- 
tioned in  the  will,  with  the  husbands  of  such  as  have  inter- 
married. 

The  will  is  in  these  words : 

T,  John  Tyson,  of  the  County  of  Anson  and  State  of  North 
Carolina,  being  of  sound  mind  and  memory,  but  consider- 
ing the  uncertainty  of  my  earthly  existence,  do  make  and 
declare  this  my  last  will  and  testament,  in  manner  and  form 
following,  that  is  to  say : 

1.  That  my  executors,  hereinafter  named,  shall  provide 
for  my  body  a  decent  burial,  suitable  to  the  wishes  of  my  re- 
lations and  friends,  and  pay  all  my  funeral  expenses,  to- 
gether with  my  just  debts,  howsoever  and  to  whomsoever 
owing,  out  of  the  moneys  that  may  first  come  into  their  hands 
as  a  part  and  parcel  of  my  estate. 

2.  I  give  to  my  beloved  wife,  Mary  Tyson,  200  acres  of 
land,  more  or  less,  on  which  I  now  live  (for  metes  and  bounds 
see  papers  in  my  possession),  together  with  all  outhouses, 
stock  and  cattle  of  all  kinds,  with  all  supplies  of  corn,  wheat; 
meat,  Ac,  that  may  be  on  hand ;  also  the  growing  crops  on 
the  place,  with  all  household  and  kitchen  furniture ;  indeed, 
everything  on  the  place  as  it  now  is,  for  and  during  her  nat- 
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ural  life.    At  her  death,  the  lands  herein  willed  to  my  wife 
to  go  to  Joanna  B.  Crump  and  her  bodily  heirs. 

3.  I  give  and  bequeath  to  my  eldest  son,  James  M.  Tyson, 
(now  in  the  West,)  six  hundred  dollars,  which  sum,  together 
with  former  advances,  will  make  a  fair  proportion  of  my 
personal  estate. 

4.  I  give  to  my  son  William  G.  Tyson  (also  in  the  West), 
six  hundred  dollars,  which,  together  with  former  advances, 
will  make  him  a  fair  proportion  of  my  personal  estate. 

5.  I  give  and  bequeath  to  my  son  John  A.  Tyson,  in  addi- 
tion to  former  advances,  seventy-eight  acres  of  land,  being  a 
part  of  the  Watkins  land  in  Stanly  County,  and  lying  on  the 
waters  of  Pee  Dee  River,  adjoining  the  lands  of  R.  F.  Tyson 
and  W.  H.  Watkins,  (for  metes  and  bounds  see  papers  in  my 
possession).  I  also  give  him  six  one-hundred  dollar  shares 
in  the  Pee  Dee  Manufacturing  Company ;  also  my  silver 
w^atch. 

6.  I  give  and  bequeath  to  my  son  Robert  F.  Tyson,  two 
tracts  of  land  in  Stanly  County,  known  as  the  Watkins  land, 
on  Pee  Dee  River — tract  No.  1,  lying  as  above  described, 
adjoining  the  lands  of  Jas.  Smith  and  John  A.  Tyson,  con- 
taining 73^  acres;  No.  2  is  also  part  of  the  Watkins  land,oa 
which  he  now  lives,  containing  76  acres,  adjoining  Wall  and 
others.  For  metes  and  bounds  see  papers  in  my  possession. 
I  also  give  him  six  one-hundred  dollar  shares  in  the  Pee  Deo 
Manufacturing  Company. 

7.  I  give  and  bequeath  to  Emeline  J.  Mills  two  tracts  of 
land  in  Anson  County — one  on  which  she  now  lives,  of  one 
hundred  acres,  more  or  less,  adjoining  the  lands  of  F.  A. 
Clarke  and  others;  the  second  tract,  lying  on  the  east  side  of 
Little  Creek,  known  as  the  Frem  George  lands,  adjoining 
Sibley  land  and  others,  containing  194  acres,  (for  metes  and 
bounds  see  papers  in  my  possession,)  the  herein  described 
lands  to  be  hers  during  her  natural  life,  and  then  to  her 
bodily  heirs.     I  also  give  to  the  bodily  heirs  of  Emeline  J. 
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Mills  five  hundred  dollars,  to  be  equally  divided  between 
them. 

8.  I  give  and  bequeath  to  Mary  H.  Gaddy  one  tract  of 
land  in  Anson  County,  on  which  she  now  lives,  on  the  waters 
of  Rocky  River,  known  as  the  R.  R.  Bill  Lee  lands,  contain- 
ing 393  acres,  more  or  less.  The  herein  described  lands  to 
be  hers  during  her  natural  life,  and  then  to  her  bodily  heirs. 

9.  I  give  to  Frances  E.  Dumas  two  tracts  of  land  in  Anson 
County,  on  the  waters  of  Brown  Creek— the  first  a  tract  on 
which  she  now  lives,  containing  143  acres,  more  or  less, 
known  as  the  George  A.  Smith  lands,  adjoining  R.  A.  Carter 
and  others;  the  second  tract,  on  Brown  Creek,  above  the 
mouth  of  Jack's  Branch,  containing  389  acres,  more  or  less, 
adjoining  the  lands  of  Wm.  Little  and  others.  For  metes 
and  bounds  see  papers  in  my  possession.  The  above  de- 
scribed lands  to  be  hers  during  her  natural  life,  and  then  to 
her  bodily  heirs.  I  also  give  to  her  five  hundred  dollars  in 
money. 

10.  I  give  and  bequeath  to  my  daughter  Joanna  B.  Crump, 
in  consideration  of  her  taking  care  of  her  mother,  two  other 
tracts  of  land  besides  the  one  referred  to  in  article  2d — one 
on  which  she  now  lives,  of  181  acres ;  one  other  tract  of  200 
acres  on  Rocky  River,  in  Anson  County,  known  as  the  Turner 
lands,  adjoining  the  lands  of  John  R.  Richardson.  For  metes 
and  bounds  see  papers  in  my  possession.  The  above  de- 
scribed lands  to  be  hers  during  her  life-time,  then  to  her 
bodily  heirs. 

11.  My  will  and  desire  is,  that  all  the  residue  of  my  estate, 
after  taking  out  the  above  mentioned,  shall  be  sold  and  debts 
owing  me  collected,  and  my  debts  paid,  and  the  surplus  shall 
be  equally  divided  between  my  six  children,  John  A.  Tyson, 
R.  F.  Tyson,  Emeline  J.  Mills,  Mary  H.  Gaddy,  F.  E.  Dumas^ 
and  Joanna  B.  Crump. 

12.  I  hereby  appoint  and  constitute  my  son  John  A.  Ty- 
son and  my  sons-in-law  J.  F.  Gaddy  and  Atlas  D.  Dumas 
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my  lawful  executors,  to  all  intents  and  purposes,  to  execute 
this  my  last  will  and  testament,  according  to  the  true  intent 
and  meaning  of  the  same,  and  every  part  and  clause  thereof, 
hereby  revoking  and  declaring  utterly  void  all  other  wills 
and  testaments  bv  me  heretofore  made. 

In  witness  whereof,  I,  the  said  John  Tyson,  do  hereunto 
set  my  hand  and  seal,  this  23d  day  of  January,  A.  D.  1884. 

JOHN  TYSON  (Seal). 

Signed,  sealed,  published  and  declared  by  the  said  John 
Tyson  to  be  his  last  will  and  testament,  in  the  presence  of 
us,  who,  at  his  request  and  in  his  presence,  do  subscribe  our 
names  as  witnesses  thereto. 

G.  0.  WiLHOlT, 

R.  M.  Biles. 

The  action  is  instituted  to  obtain  the  advice  of  the  Court 
as  to  the  construction  of  certain  provisions  in  the  will,  about 
which  a  controversy  has  sprung  up  among  the  defendants, 
as  a  guide  to  the  plaintiffs  in  discharging  their  trust,  and 
the  interrogations  propounded  are  as  follows : 

1.  Who  are  "  the  bodily  heirs  of  Emeline  J.  Mills,  who  is 
now  fifty  years  of  age,  to  whom  is  bequeathed  a  legacy  of 
$500,  in  the  7th  item?" 

2.  When  and  to  whom  is  this  legacy  to  be  paid  ? 

3.  Can  the  shares  of  each  therein  be  ascertained  before 
the  death  of  said  Emeline  ? 

4.  From  what  time,  if  any,  does  this  sum  bear  interest? 

5.  Does  the  death  of  Mary  Tyson,  during  the  testator's 
life,  and  some  twenty  days  previous  to  his  death,  defeat  the 
devise  contained  in  the  tenth  clause  and  made  "in  consid- 
eration of  her  (Joanna  B.  Crump)  taking  care  of  her  mother," 
either  in  the  life  estate  given  Joanna,  or  in  the  remainder 
"to  her  bodily  heirs?" 

A  jury  trial  being  dispensed  with,  the  Court  found  the 
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&ci8y  and  declared  the  law  applicable  to  the  matters  in  con- 
tention in  the  following  judgment : 

This  cause  coming  on  for  hearing  before  the  Court  upon 
the  complaint  and  answers,  with  the  exhibits  thereto  at- 
tached, a  jury  trial  being  waived,  the  Court,  by  consent,  find- 
ing the  facts : 

1.  That  John  Tyson,  late  of  the  County  of  Anson  afore- 
said, having  first  made  and  executed  his  last  will  and  testa- 
ment, in  sufficient  form,  and  duly  attested,  to  pass  real  and 
personal  property,  died  in  the  County  of  Anson  on  the  19th 
day  of  February,  1885;  a  copy  of  said  will  is  hereto  attached 
as  a  part  of  this  judgment.  (For  copy  of  will,  see  pagea 
3-6,  "  Exhibit  A,"  of  this  record.) 

2.  That  the  plaintifls,  John  A.  Tyson  and  J.  F.  Gaddy, 
(the  defendant  A.  D.  Dumas  having  renounced  his  right  to 
qualify)  presented  the  said  will  for  probate  in  the  Court 
having  jurisdiction  thereof,  on  the  9th  day  of  March,  1885^ 
and  the  same  being  duly  admitted  to  probate,  qualified  as 
executors  thereto,  and  at  once  entered  upon  the  discharge  of 
Uie  duties  of  said  office. 

3.  That  the  defendants,  James  M.  Tyson,  W.  G.  Tyson, 
Robert  F.  Tyson,  Mary  H.  Gaddy,  Frances  E.  Dumas,  in- 
termarried with  A.  D.  Dumas,  Joanna  B.  Crump,  intermar- 
ried with  Joseph  A.  Crump,  Emeline  J.  Mills,  intermarried 
with  J.  Q.  Mills,  and  the  children  of  said  Emeline  J.  Mills, 
to-wit,  John  Mills,  Lucy  Caudle,  intermarried  with  Isaac 
Candle,  being  of  full  age,  and  Mamie  Mills,  Albert  Mills, 
and  Edgar  Mills,  infants,  and  represented  by  their  father 
and  guardian  ad  litem,  John  Q.  Mills — are  the  children  and 
grandchildren  of  the  said  John  Tyson,  and  are  the  legatees 
and  devisees  named  in  said  will. 

4.  That  Mary  Tyson,  the  wife  of  said  John  Tyson,  the 
person  named  in  the  second  clause  of  said  will,  died  on  the 
31st  day  of  January,  1885,  and  before  the  death  of  her  said 
husband,  the  said  John  Tyson. 
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5.  That  said  John  Tyson  was,  at  the  timie  of  his  death, 
and  at  the  time  of  making  his  will,  very  old,  as  was  also  his 
wife,  the  said  Mary  Tyson ;  that  said  Mary  Tyson  was,  for 
several  years  prior  to  her  death,  in  feeble  health. 

6.  That  the  defendant  Joanna  Crump,  together  with  the 
other  children  of  said  John  and  Mary  Tyson,  was  kind  and 
attentive  to  the  wants  of  their  said  mother. 

7.  That  the  said  John  Tyson  was  a  man  of  good  estate, 
and  supplied  his  family  with  such  articles  as  were  needed 
and  suited  to  their  comfort  and  condition  in  life,  and  by  his 
will  made  ample  provision  for  his  wife,  had  she  survived 
him. 

8.  That  prior  to  his  death,  and  in  contemplation  thereof, 
said  John  Tyson  placed,  in  separate  parcels,  the  title  deeds  to 
the  several  tracts  of  land  devised  to  his  children,  and  wrote 
their  names  on  the  parcels,  covering  the  lands  so  devised. 
That  the  title  deeds  to  the  land  mentioned  in  item  tenth  of 
the  will  were  so  placed  in  a  package,  and  the  name  of  Joanna 
B.  Crump  written  thereon. 

9.  That  the  plaintiffs  executors  have  in  their  hands,  after 
discharging  the  other  trusts  declared  in  said  will,  a  suffi- 
cient sum  to  pay  the  legacy  mentionedf  in  item  seven  of  the 
will. 

10.  That  Eraeline  J.  Mills  was  fifty  years  of  age  at  the 
time  of  the  death  of  John  Tyson,  and  has  had  no  child  since 
that  time. 

Upon  the  foregoing  facts,  it  is  considered  and  adjudged 
by  the  Court : 

1.  That  the  words  "  bodily  heirs  "  of  Emeline  J.  Mills,  as 
used  in  the  7th  clause  of  the  will  of  John  Tyson,  are  to  be 
construed  as  meaning  the  children  of  said  Emeline  J.  The 
language  is  not  to  be  taken  in  its  technical  sense,  but  as  de- 
scribing a  class  of  persons  to  whom  the  testator  wished  to 
bequeath  the  sum  of  money  mentioned.  He  recognizes  the* 
fact  that  Emeline  J.  Mills  is  living,  hence  could  have  no 
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bodily  heirs,  technically  speaking,  Nemo  est  haeres  viventis; 
see  Bullock  v.  BuUock,  2  Dev.  Eq.,  307 ;  Ward  v.  Stow,  2  Dev. 
Eq.,  509 ;  Simww  v.  Oarrot,  1  Dev.  &  Bat.  Eq.,  393 ;  The 
Code,  §  1329. 

2.  That  the  children  of  said  Emeline  J.,  living  at  the 
death  of  the  testator,  are  entitled  to  said  legacy,  '^  to  be 
equally  divided  between  them."  Simma  v.  Oarrot,  1  Dev. 
&  Bat.  Eq.,  393. 

3.  That  said  legacy  is  to  be  paid  at  the  end  of  two  years 
firom  the  qualification  of  the  executors  of  John  Tyson.  The 
Code,  %  1510. 

4.  That  said  legacy  bears  interest  after  one  year  from  the 
death  of  John  Tyson.     HaH  v.  WiHiarm,  77—426. 

5.  That  in  regard  to  the  eflFect  of  the  death  of  Mary  Tyson, 
the  wife  of  said  John  Tyson,  before  his  death,  upon  the 
devise  to  Joanna  B.  Crump,  set  out  in  item  ten  of  the  will, 
the  Court  will  not,  in  this  proceeding,  adjudicate  the  legal 
rights  of  the  parties ;  but  for  the  purpose  of  advising  the 
plaintiffs  executors  in  respect  to  their  duties  under  the  pro- 
visions of  section  10  of  said  will,  it  is  considered  and  ad- 
judged, that  it  is  not  the  duty  of  said  executors  to  sell  the 
s&id  land  so  devised  to  Joanna  B.  Crump  and  divide  same, 
Ac.  That  the  plaintiffs  will  pay  the  costs  of  this  proceeding 
out  of  the  assets  of  their  testator. 

From  the  foregoing  judgment,  the  plaintiffs  and  the  de- 
fendants, except  the  children  of  Emeline  J.  Mills,  and  Joanna 
B.  Crump,  appealed. 

Mesgra.  R,  H,  Battle  and  E.  C.  Smith,  for  the  various  parties 
litigant. 

Smith,  C.  J.,  (after  stating  the  facts).  The  appellants  have 
no  interest  in  the  solution  of  the  question  referable  to  the 
pecuniary  bequests  "to  the  bodily  heirs  of  said  Emeline 
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J/'  nor  would  we  be  disposed  to  differ  with  the  Judge  in  his 
rulings  upon  this  matter,  if  it  were  before  us. 

The  Judge  very  properly  declined  to  advise  as  to  the  de- 
vise of  the  land  mentioned  in  the  10th  item,  and  the  effect 
of  the  words  used  in  connection,  "in  consideration  of  her 
taking  care  of  her  mother,"  further  than  to  say,  it  was  not 
the  duty  of  the  executors,  under  the  11th  residuary  clause, 
to  sell  the  land  given  to  Joanna,  and  her  bodily  heirs  after 
her  death,  in  the  clause  immediately  preceding.  Whether 
the  devise  failed  because  of  the  death  of  the  mother  before 
that  of  the  father,  the  testator,  was  not  an  inquiry  which  the 
executors  could  make  of  the  Court,  under  the  established 
rules  of  practice.  Tayloe  v.  Bond,  Bush.  Eq.,  15 ;  LUUe  v. 
Thome,  93  N.  C,  69;  Cozart  v.  Lyon,  91  N.  C,  282,  and  other 
cases,  and  for  the  simple  reason  that  a  question  of  law  is 
raised  among  heirs  and  devisees,  and  must  be  settled  in  an 
action  between  the  contending  claimants  to  the  land.  The 
executors  have  nothing  to  do  with  this  contention,  and,  as 
such,  have  no  duty  to  perform,  unless  it  devolves  upon  them, 
in  one  view  of  the  case,  to  make  sale ;  and  this  inquiry  is 
answered. 

Our  appellate  jurisdiction  is  limited  to  the  correction  of 
errors  in  the  rulings  below,  and  when  there  has  been  no  rul- 
ing, that  jurisdiction  cannot  be  invoked  or  exercised. 

Without  intimation  of  an  opinion  upon  a  p>oint  not  before 
us,  it  is  not  improper  to  refer  to  the  recent  case  of  Burleyaon 
V.  Whitley,  reported  in  97th  N.  C,  295. 

There  is  no  error,  and  the  judgment  is  affirmed. 

No  error.  Affirmed. 
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HENRY  FARRIOR  v.  GEO.  E.  HOUSTON  and  another. 

Levy  of  Execution — Sale  of  Land  under  Execution — Sheriff's 

Deed;  recitals  in, 

1.  A  sale  of  real  estate  under  an  execution,  issued  on  a  judgment  which 
is  a  lien  thereon,  is  valid  without  a  levy. 

t  All  that  is  essential  to  a  valid  sale  of  real  estate,  under  execution,  is, 
that  the  requirements  of  the  law  be  observed,  and  that  it  be  fully 
made  known  at  the  sale  what  property  is  being  sold. 

3.  The  recitals  in  a  Sheriff 's  deed  are  prima  facie  evidence  as  to  his  acts 
recited  therein. 

Civil  action  of  Ejectment,  tried  before  Philips,  /.,  at  No- 
vember Term,  1887,  of  Duplin  Superior  Court. 

When  this  cause  was  before  the  Court,  upon  the  defend- 
ant's appeal  from  a  ruling,  that  under  the  pleadings,  and 
upon  an  averment  of  title  to  the  land  in  themselves,  they 
could  not  be  heard  to  controvert  that  of  tlie  plaintiff,  by  op- 
posing evidence  merely,  the  ruling  was  declared  to  be  erro- 
neous, the  judgment  reversed,  and  a  new  trial  awarded  ;  95 

Upon  the  last  trial,  the  plaintiff,  who  claimed  the  prop- 
erty under  one  I.  B.  Kelly,  exhibited  in  evidence  an  execution 
issued  in  the  name  of  the  said  Kelly,  against  the  defendant 
George  E.  Houston  and  Edward  W.  Houston,  administrator^ 
to  Bland  Wallace,  Sheriff  of  Duplin,  under  which,  after  a 
levy  of  the  same,  the  premises  claimed  were  sold  and  con« 
veyed  to  said  Kelly.  The  levy  was  endorsed  thereon  in  these 
words: 

"  Levied  this  execution  upon  George  E.  Houston's  interest 
in  679  acres  of  land,  more  or  less,  in  Kenansville  Township, 
adjoining  the  lands  laid  off  to  him  as  a  homestead,  and 
others.  B.  WALLACE,  Sheriff:' 

It  appeared  from  the  testimony  of  one  A.  B.  McGowen, 
that  182  acres  were  assigned  for  the  debtor's  homestead,  and> 
100—24 
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that  outside  of  this  tract,  the  said  George  B.  Houston  thea 
owned  679  acres  of  land  in  Kenansville  Township,  and  no 
more,  and  that  of  these  679  acres,  353  acres  adjoined  the 
homestead,  and  326  acres,  that  are  now  in  controversy,  do  not 
adjoin  the  homestead,  and  are  two  miles  distant  from  it. 
The  Sheriff's  deed  is  as  follows ; 

STATE  OF  NORTH  CAROLINA,  1 

Duplin  County,     j 

Know  all  men  by  these  presents,  that  the  undersigned, 
Sheriff  of  the  County  of  Duplin,  and  State  above  written, 
by  virtue  of  an  execution  issued  from  the  Superior  Court  of 
said  county,  in  the  case  following,  to-wit:  in  favor  of  Isaac 
B.  Kelly  against  George  E.  Houston  and  Edward  W.  Hous- 
ton, administrator  with  the  will  annexed  of  Calvin  J.  Hous- 
ton, deceased,  and  other  executions  and  ven,  ex.,  as  of  record 
doth  appear,  having  levied  said  execution,  or  fieri  facias,  on  the 
lands  and  tenements  of  the  said  George  E.  Houston,  herein- 
after described,  on  the  20th  day  of  September,  1869 — said 
lands  being  in  excess  of  his  homestead,  which  had  first  been 
duly  laid  off — and  having  made  advertisement  according  to 
law,  and  sold  said  lands  and  tenements  at  public  sale,  for 
cash,  on  the  first  Monday  of  November,  1869,  at  the  court- 
house door  in  said  county,  when  and  where  Isaac  B.  Kelly, 
of  the  county  of  Duplin,  and  State  of  North  Carolina,  be- 
came last  and  highest  bidder,  at  the  sum  of  three  hundred 
And  thirty  dollars,  which  said  sum  has  been  paid  to  the  un- 
dersigned, in  accordance  with  the  terms  of  said  sale.  In 
consideration  of  the  premises,  and  in  further  consideration 
oi  the  purchase  money,  paid  as  aforesaid  by  the  said  Isaac 
B.  Kelly,  the  receipt  whereof  is  hereby  acknowledged,  hath 
bargained  and  sold,  and  by  these  presents  doth  bargain  and 
:sell  unto  the  said  Isaac  B.  Kelly  and  his  heirs,  all  the  right, 
title  and  interest  of  the  said  George  E.  Houston,  as  aforesaid, 
in  and  to  the  following  tracts  or  parcels  of  land,  levied  on 
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as  aforesaid,  situate  in  Kenansville  Township,  in  said  County 
of  Duplin,  and  bounded  as  follows:  1st  tract:  Beginning  at 
an  ash  in  Dark  Branch,  and  running  S.  9  W.  44  poles  to  a 
pine  at  the  road,  same  course  continued  to  Neal's  line;  thence 
with  his  line  N.  75  W.  about  50  poles  to  a  pine ;  thence  with 
his  other  line  S.  36J  W.  249  poles  to  a  pine  in  the  calf  pas- 
ture, N.  35 J  W.  186  poles  to  a  pine;  thence  N.  40  W.  40 
poles  to  a  pine ;  thence  N.  14  W.  about  96  poles  to  the  run 
of  Dark  Branch ;  thence  down  the  run  to  the  beginning — 
containing  326  acres,  more  or  less.  2d  tract  includes  all  the 
land  devised  by  George  E.  Houston,  Sr.,  to  said  G.  E.  Hous- 
ton, except  182  acres  set  apart  and  allotted  to  him  as  a  home- 
stead, and  is  bounded  as  follows,  viz.:  Beginning  at  a  pine 
near  the  colored  people's  church,  on  the  public  road — Mc- 
Gowen's  corner,  formerly  James  PearsalPs — and  the  begin- 
ning comer  of  said  George  E.  Houston's  homestead  tract, 
and  runs  with  McGowen's  line  to  Dr.  I.  C.  M.  Loftin's  corner ; 
then  with  his  line  to  John  A.  Bryan's,  formerly  Oliver's  cor- 
ner ;  then  with  his  line  to  the  public  road,  west  of  the  branch 
crossing  the  road ;  then  along  the  road  westerly  to  the  foot 
of  a  cart-path  at  the  turn  of  the  road,  the  last  corner  of  said 
6.  E.  Houston's  homestead  tract ;  then  with  his  line  to  the 

b^inning,  supposed  to  contain acres,  more  or  less. 

To  have  and  to  hold  said  lands  and  premises,  with  all  and  sin- 
gular the  privileges,  improvements  and  appurtenances  to  the 
same  belonging,  to  him  the  said  Isaac  B.  Kelly,  his  heirs 
and  assigns,  in  as  full  and  ample  a  manner  as  the  under- 
signed is  empowered  by  virtue  of  his  oflSce  to  convey  and 
assure  the  same.  And  the  undersigned,  Sheriff  as  aforesaid, 
doth  covenant,  promise  and  agree  to  and  with  the  said  Isaac 
6.  Kelly,  his  heirs  and  assigns,  that  he  and  they  shall  and 
may  at  all  times  hereafter,  have,  hold,  occupy,  use  and  pos- 
sess said  lands  and  premises,  free  and  clear  of,  and  from  all 
incumbrances  had,  made  or  done  by  the  undersigned,  or 
by  his  order,  means  or  procurement;  and  that  the  under- 
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signed  will  forever  warrant  and  defend  said  lands  and  prem- 
ises to  the  said  Isaac  B.  Kelly,  his  heirs  and  assigns,  so  far 
as  his  said  office  of  Sheriff  will  authorize  and  enable  him  to 
do,  and  no  further. 

In  testimony  whereof,  the  undersigned,  Sheriff  aforesaid, 
hath  hereunto  set  his  hand  and  seal,  this  3d  day  of  May, 
1878.  BLAND  WALLACE,  Sheriff,  [Seal]. 

Signed,  sealed  and  delivered  in  presence  of 

R.  W.  Hargrave. 

The  Court  being  of  opinion  that  the  plaintiff  was  not  en- 
titled to  a  verdict  upon  his  proofs  of  title,  and  having  so  in- 
timated, he  submitted  to  a  nonsuit,  and  appealed. 

Mr.  W,  R,  AUen,  for  the  plaintiff. 

Mr.  H,  K  Komegay,  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  The  only  question 
presented  is,  whether  the  alleged  imperfect  description  of 
the  land  in  the  levy  invalidates  the  subsequent  proceeding 
to  sell,  and  renders  the  sale  and  Sheriff's  deed  void. 

There  have  been  numerous  cases  in  which  defects  were 
alleged  to  exist  in  a  levy  upon  land  made  under  an  execu- 
tion from  a  Justice  of  the  Peace,  the  imperfect  description  of 
the  land  being  held  to  be  too  vague  to  warrant  further  pro- 
ceedings for  a  sale. 

The  necessity  of  a  reasonable  certainty  in  ascertaining  and 
identifying  it,  grew  out  of  the  fact  that  the  process,  with  the 
levy,  were  required  to  be  returned  to  the  County  Court 
where  issued  and  order  made  to  the  Sheriff  to  sell  the 
land  so  levied  on.  A  levy  was  therefore  a  necessity  in  such 
cases,  and  of  course  the  land  must  be  sufficiently  described 
to  enable  the  Sheriff,  under  the  venditioni  exponas,  to  know 
what  he  was  to  sell,  and  that  bidders  might  understand  what 
they  were  buying,  and  yet  very  imperfect  descriptions  have 
been  upheld.    Thus,  a  levy  "  upon  all  the  lands  of  the  de- 
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fendant  lying  on  Queen's  creek,"  was  held  to  be  fatally  de- 
fective without  evidence  of  identity,  but  a  levy  "upon  all 
the  lands  of  the  defendant  lying  on  the  head  waters  of 
Ketchum's  mill  pond,  adjoining  the  lands  of  said  Ketchum," 
was  held  to  be  sufficient  to  warrant  the  sale.  Huggins  v. 
Ketdium,  4  D.  &  B.,  414. 

Again,  in  McLean  v.  Paul,  5  Ired.,  22,  Ruffin,  C.  J.,  says 
that  a  constable's  levy  upon  land  in  this  form:  "This 
day  levied  on  the  legal  and  equitable  interest  of  Abraham 
Paul  to  450  acres  of  land,  more  or  less,  in  Robeson  County, 
adjoining  the  lands  of  Giles  S.  McLean,  Dugal  McCallum, 
John  McLean  and  others,"  is  not  objectionable  upon  its  face 
so  as  not  to  admit  of  proof  of  identity. 

In  Judge  v.  HousstoUy  12  Ired.,  108,  the  SheriflP,  with  a  writ 
of  fieri  facias  in  his  hands,  endorsed  on  it:  "  Levied  this  ex- 
ecution upon  the  land  of  Stephen  M.  Houston,  on  the  east 
side  of  North  East  river,  adjoining  the  lands  of  Stephen  M. 
Grady  and  others,  and,  after  due  advertisement,  sold  the 
land  levied  on,"  &c.  There  were  two  tracts  of  land,  on  one 
of  which  the  defendant  lived,  and  had  cultivated  for  sev- 
eral years,  in  turpentine ;  the  other,  which  did  not  adjoin  the 
first,  but  was  two  miles  from  it.  The  defendant  in  the  ac- 
tion, who  was  defendant  in  the  execution,  objected  to  the 
levy,  for  its  vagueness  and  uncertainty,  and  that  it  could  not 
embrace  the  second  tract,  which  did  not  touch  the  lands  of 
Stephen  M.  Grady,  as  was  conceded.  In  noting  the  objec- 
tions, which  were  overruled  in  the  Superior  Court  and 
brought  up  for  examination  by  the  defendant's  appeal, 
Pearson,  J.,  uses  this  language :  "  The  defendant's  counsel 
did  not  advert  to  the  difference  between  such  a  lew,  which 
need  not  be  returned,  and  the  levy  of  a  constable,  which  creates 
a  lien,  and  must  be  returned,  and  must  have  a  certain  degree 
of  particularity,  so  as  to  identify  the  land  ayid  enable  the  Sheriff 
to  know  which  land  to  sell  under  the  venditioni  exponas^  and  of 
which,  notice  must  be  given.     It  is  not  easy  to  perceive," 
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he  adds,  "why  a  levy  is  required  when  the  land  is  sold  under 
the  fi.  fa" 

Still  less  reason  exists  for  a  levy  upon  land  under  the  new 
practice,  by  which,  the  command  of  the  writ  in  the  nature 
of  a  venditioni  exponoB  is  to  sell,  in  the  absence  of  any  per- 
sonal estate  which  can  be  seized  by  the  oificer,  the  real  prop- 
erty belonging  to  the  debtor  when  the  judgment  was  dock- 
eted in  the  county,  or  acquired  by  him  thereafter.  The 
Code,  §  448,  par.  1 . 

Accordingly,  in  answer  to  an  exception  to  the  absence  of 
any  levy,  this  Court  say ;  "There  would  seem  to  belittle, 
if  any,  advantage,  and  certainly  no  necessity^  for  making  a 
levy  on  the  real  property  of  the  debtor  under  the  present 
system  of  practice,  which  makes  a  lien,  &c.  *  *  *  The 
only  effect  of  a  previous  levy  is,  the  specific  appropriation 
of  the  property  on  which  it  is  made,  out  of  other  equally  lia- 
ble to  the  plaintiff's  debt,  and  may  confer  an  equity  on  others 
to  have  the  property  first  levied  on  sold  and  exhausted  be- 
fore resorting  to  the  other  real  property  of  the  debtor." 
Surratt  v.  Orawford,  87  N.  C,  372 ;  and  the  proposition  is  re- 
iterated in  Barnes  v.  Hyatt,  decided  at  the  same  term,  and 
reported  at  page  315.  All  that  is  essential  is,  that  the  re- 
quirements of  the  law  be  observed,  and  that  it  be  fiiUy  made 
known  what  property,  describing  it  with  sufficient  certainty, 
is  exposed  to  sale,  and  what  the  bidder,  who  may  purchase, 
acquires.  The  Sheriff's  deed,  whose  recitals  as  to  his  own 
acts  are  prima  fade  evidence  of  the  facts  recited,  expressly 
declares  that  the  sale  was  made  on  the  day  and  at  the  place 
specified  by  law,  of  the  lands  and  tenements  of  the  said 
George  B.  Houston,  levied  and  "  hereinafter  described,"  and 
the  boundaries  of  each  tract  are  definitely  set  out  in  the 
deed.  McKee  v.  Lineberger,  87  N.  C,  181 ;  Miller  v.  MiUety 
89  N.  C,  402. 

We  must,  therefore,  declare  there  is  error,  and  reverse  the 
judgment ;  and  it  is  so  ordered. 

Error.  Reversed. 
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JOHN  R.  TURRENTINE  v.  WILMINGTON  AND  WELDON  RAIL- 
ROAD COMPANY. 

Warehouseman;  degree  of  diligence  required  of — Bailee  withovi 

profit 

L  A  railroad  company,  the  carriage  over  its  road  being  complete,  had 
in  its  possession,  as  warehouseman,  the  goods  of  plaintiff,  upon 
which  the  freight  had  been  paid.  The  goods  were  retained  in  the 
warehouse  at  plaintiff's  request.  A  fire  broke  out  near  the  ware- 
house, but  not  on  the  property  of  the  company.  While  the  fire 
was  burning,  plaintiff  asked  permission  to  remove  his  goods. 
This  was  refused,  because,  in  the  opinion  of  the  company's  officers, 
if  the  warehouse  were  opened  much  of  the  property  stored  therein 
would  be  stolen,  and  also  because  they  did  not  think  at  that  time 
there  was  danger  of  the  warehouse  taking  fire.  The  company 
made  every  effort  in  its  power  to  prevent  the  communication  of 
the  fire  to  the  warehouse,  and,  after  it  was  plain  that  such  efforts 
would  prove  fruitless,  had  the  doors  of  the  warehouse  broken 
open  and  as  many  goods  removed  therefrom  as  possible.  The 
company  had  property  of  very  great  value  so  located  that  it  must 
have  been  burned  before  the  warehouse  could  take  fire,  and  the 
utmost  diligence  was  used  to  remove  this  property.  If  such  efforts 
had  been  successful,  the  danger  of  the  warehouse  taking  fire 
would  have  been  greatly  reduced;  Held,  that  it  was  not  the  duty 
of  the  company  to  act  upon  the  suggestion  of  plaintiff,  or  stran- 
gers, as  to  the  best  method  to  save  the  goods  in  the  warehouse. 
That  if  it  used  all  means  at  its  command  and  acted  upon  the  bona 
fide  judgment  of  its  employees  as  to  the  best  method  to  prevent 
the  destruction  or  loss  of  the  warehouse  and  goods  therein,  it  was 
not  liable  for  the  destruction  of  plaintiff's  goods. 

2.  The  custodian  of  another's  property,  who  uses  the  means  which,  at 
the  time  of  danger,  appear  to  him  beet  for  its  preservation,  is  not 
to  be  held  responsible  for  failing  to  adopt  measures,  which  subse- 
quent events  show  would  have  produced  better  results.  An  honest 
and  reasonable  effort  made  in  the  exercise  of  an  honest  judg- 
ment is  all  the  law  requires  of  him. 

CrviL  ACTION,  tried  before  Shepherd,  J,,  and  a  jury,  at  Jan- 
uary Term,  1888,  of  New  Hanover  Superior  Court. 
Judgment  for  defendant.     Plaintiff  appealed. 
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This  actioij  is  prosecuted  to  recover  in  damages  the  value 
of  a  lot  of  hams  and  bacon  transported  over  the  defendant's 
road  to  its  terminus,  the  point  of  delivery,  at  Wilmington, 
in  this  State,  which,  while  in  the  warehouse  of  the  company, 
were  on  the  21st  day  of  February,  1886,  destroyed  by  fire. 
The  complaint  attributes  the  loss  to  the  negligence  of  the 
company  and  its  failure  to  make  proper  efforts  for  the  safety 
of  the  goods,  or  to  allow  the  plaintiff  himself  to  remove  them 
to  a  place  beyond  the  reach  of  the  advancing  flames.  The 
defendant  denies  the  imputation  of  negligence  and  want 
of  due  care  and  diligence  in  an  effort  for  their  preservation  ; 
and  the  issue,  drawn  from  the  conflicting  averments  con- 
tained in  the  pleadings  and  put  in  form  and  passed  on  by 
the  jury,  was  as  follows : 

Were  the  goods  lost  or  destroyed  by  the  wrongful  act  or 
default  of  defendant?    Answer.    No. 

It  was  admitted  at  the  trial  that  on  Sunday,  the  21st  day 
of  February,  1886,  the  defendant  (the  carriage  over  the  road 
being  completed)  had  in  its  possession,  as  warehouseman,  the 
goods  whose  loss  is  the  subject  of  the  suit,  whereof  the  hams 
had  been  therein  stored  for  seven  or  eight  days,  and  the 
bacon,  received  later,  for  two  days;  that  the  plaintiff  knew 
of  the  arrival  of  the  goods  and  of  their  deposit  in  the  ware- 
house, and  he  had  given  directions  for  their  delivery  when 
called  for,  having  paid  the  freight  charges  thereon ;  that  the 
warehouse  was  consumed,  with  a  large  amount  of  goods, 
besides  those  of  the  plaintiff,  by  an  accidental  fire  that 
originated  elsewhere,  on  the  premises  of  others  some  distance 
away,  and  that,  in  its  progress  and  before  reaching  the  ware- 
house, many  buildings  and  much  property  were  burned ; 
that  the  fire  occurred  in  the  afternoon  of  the  day  mentioned 
and  caught  the  Champion  compress,  which  was  burning  from 
a  half  to  an  hour,  according  to  differing  witnesses  as  to  the 
time,  from  which  due  north  was  located  the  warehouse,  and 
that  a  strong  wind  was  then  blowing  from  the  southwest  to 
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the  northeast.  With  these  concessions,  the  testimony  bear- 
ing upon  the  question  of  the  defendant's  negligence  and 
responsibility  for  the  loss,  was  as  follows : 

The  plaintiff,  whose  evidence  alone  on  his  own  behalf  is 
given  in  the  case  upon  this  point,  testified  that,  while  the 
compress  was  on  fire  and  a  half  or  three-quarters  of  an  hour 
before  the  warehouse  caught,  he  saw  Captain  Divine,  the 
Greneral  Superintendent  of  company,  and  said  to  him,  "if 
you  will  open  the  doors  of  the  warehouse  all  the  goods  can 
be  saved ;"  that  Divine  refused  to  open  the  doors,  saying 
there  was  no  danger,  that  the  warehouse  was  fire-proof,  and 
if  the  doors  were  opened,  more  goods  would  be  stolen  than 
saved.  That  shortly  after,  he  saw  Mr.  Bridgers,  the  Presi- 
dent of  defendant,  and  said  to  him,  that  if  the  doors  were 
opened  the  goods  could  be  saved.  Mr.  Bridgers  replied  that 
the  warehouse  was  fire-proof;  to  which  plaintiff  said,  "  fire- 
proof, hdl,  with  wooden  doors" ;  Bridgers  said,  "you  had  bet- 
ter see  Divine" ;  plaintiff  replied,  he  had  seen  Divine,  who 
had  refused  to  open  the  doors ;  Bridgers  then  said,  "  Oh  for 
a  head  for  this  concern"!  That  he  could  have  saved  every- 
thing in  the  warehouse  if  the  doors  had  been  opened ;  that 
the  fire  was  a  large  conflagration,  and  burned  up  a  large 
portion  of  the  city.  There  was  great  excitement,  and  a  large 
number  of  people  of  all  classes  were  about  the  fire,  and  all 
very  much  excited.  It  was  the  custom  for  the  railroad  com- 
pany to  allow  goods  to  remain  in  the  warehouse  after  pay- 
ment of  the  freight,  without  charge  for  storage,  to  suit  the 
convenience  of  the  consignees  to  take  them  away,  and  the 
goods  sued  for  were  left  in  warehouse  under  that  custom. 
When  the  warehouse  was  crowded  and  they  wanted  room, 
they  would  notify  us  to  move  the  goods.  This  was  done  for 
convenience  of  consignees.  That  the  warehouse  was  a 
pretty  substantial  brick  one,  with  slate  roor  and  wooden 
doors.    That  there  was  always  danger  at  fires  of  goods  being 
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stolen ;  generally  the  case  at  large  fires  that  a  crowd  gathers 
to  plunder. 

It  was  also  in  evidence,  on  the  part  of  the  plaintiff,  that 
the  officers  of  the  defendant  did  not  permit  the  warehouse 
to  be  opened  until  the  warehouse  of  the  W.,  C.  &  A.  R.  R., 
the  building  next  to  the  defendant's  warehouse,  had  been  so 
far  consumed  that  its  roof  had  fallen  in.  That  then  the 
locks  of  the  doors  were  broken,  the  doors  opened,  and  a  con- 
siderable amount  of  goods  saved,  by  removing  them  from 
the  warehouse.  That  Superintendent  Divine,  when  requested 
by  plaintiff  to  open  the  doors,  gave  as  his  reason  for  refusing, 
that  the  warehouse  was  in  no  danger,  and  that  the  goods 
would  be  stolen. 

R.  R.  Bridgers,  for  defendant,  testified  that  he  had  no 
recollection  of  the  plaintiff  having  had  the  conversation  with 
him  as  testified  to  by  the  plaintiff;  that  he  was  very  sure  he 
would  have  remembered  such  a  conversation,  if  it  had  taken 
place. 

James  F.  Post,  for  defendant,  testified  that  he  was  in  the 
employ  of  defendant  at  the  thne  of  the  fire  as  transfer  agent ; 
that  the  space  between  the  W.,  C.  &  A.  Railroad  warehouse 
and  the  warehouse  of  defendant  was  full  of  cars ;  there  were 
over  150  cars  there,  most  of  them  full  of  very  valuable  mer- 
chandise; that  the  bridge  over  the  river  at  Hilton,  on  th^ 
W.,  C.  &  A.  R.  R.,  had  broken  down,  and  trains  couldn't 
pass ;  there  were  four  trains  at  least  delayed  here,  and  all 
these  cars  were  between  the  two  warehouses;  there  was  a  car 
load  of  powder,  some  6,000  or  8,000  pounds,  that  came  in 
Saturday  night  before  the  fire,  on  the  track  between  the  two 
warehouses,  about  midway  the  train;  the  employees  of  the 
defendant  were  all  absent,  it  being  Sunday,  and  we  had  no 
engine  fired  up ;  I  went  to  work,  as  soon  as  I  got  there,  to 
get  the  powder  out ;  if  it  had  been  left  there,  there  would 
have  been  great  damage  to  life,  probably  fifty  persons  would 
have  been  killed.     I  got  an  engine  fired  up,  and  went  to  work 


r 


FEBRUARY  TERM,  1888.  379 

TURRBNTINB  V,  RaILBOAD  CO. 

before  the  compress  caught,  to  clear  the  track,  and  hauled 
the  powder  out  of  the  city ;  the  greater  part  of  the  railroad's 
accommodation  to  move  freight  was  there  between  the  two 
warehouses,  fully  150  cars;  these  cars  were  filled  with  cotton, 
naval  stores,  and  valuable  merchandise ;  the  spring  goods 
were  then  going  South,  and  goods  of  immense  value  were  in 
these  cars ;  the  cars  belonged  to  defendant,  and  were  worth 
over  $400  apiece ;  all  these  cars  were  in  much  greater  dan- 
ger than  the  warehouse,  because  they  would  have  burned 
before  the  warehouse ;  it  was  necessary  to  remove  these  cars 
to  save  the  warehouse. 

Harry  Walters,  for  defendant,  testified  that  he  was  Gen- 
eral Manager  of  the  Atlantic  Coast  Line ;  when  he  got  to  the 
fire,  it  had  not  reached  the  compress;  the  offices  of  defend- 
ant were  directly  east  of  compress,  and  warehouse  directly 
north ;  the  wind  was  blowing  strong  from  southwest  to  north- 
east; the  offices  were  burned,  and  many  of  the  records  of  the 
company ;  he  went  below  from  the  offices  and  saw  fire  en- 
gine— the  water  had  given  out — and  tried  to  get  it  to  go 
down  to  the  river  to  put  the  hose  in,  but  they  refused ;  there 
were  a  large  number  of  cars  between  the  W.,  C.  &  A.  R.  R. 
warehouse  and  the  warehouse  of  defendant ;  I  went  there 
and  saw  that  if  we  could  get  the  cars  out,  we  could  save  the 
warehouse ;  if  we  could  get  these  cars  out,  there  would  be  no 
danger;  we  got  all  the  cars  out  but  a  few;  the  lines  became 
so  blocked  with  cars  we  could  not  get  an  engine  down  ;  got 
all  the  hands  we  could,  and  went  to  pushing  the  cars  out  by 
hand ;  we  got  all  past  the  warehouse  but  one  car,  which  we 
pushed  up  to  the  end  of  warehouse,  but  we  couldn't  push  it 
any  furthei: ;  then  I  ordered  the  locks  to  be  broken,  and  the 
doors  to  be  opened — we  did  not  have  the  keys  to  the  doors ; 
the  warehouse  caught  from  that  one  car,  and  if  it  could  have 
been  moved  out,  the  warehouse  would  have  escaped ;  the 
wind  was  blowing  obliquely  across,  and  fire  only  struck  the 
east  end  of  warehouse ;  that  ear  was  at  east  end  of  warehouse^ 
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and  set  fire  to  it ;  we  saved  about  $6,000  of  goods  by  moving 
them  away  on  lighters,  and  paid  out  a  large  amount  for 
lighters  and  labor  in  saving  the  goods ;  the  instant  we  saw 
we  could  not  save  the  warehouse,  we  broke  open  the  doors ; 
there  is  generally  a  large  accumulation  of  freight  on  Sun- 
day, and  at  that  time  Hilton  bridge  was  broken  down,  and 
five  or  six  trains  delayed  here;  there  was  a  very  large 
amount  of  goods  in  the  warehouses  and  cars ;  the  ofSces  and 
records  burned  before  the  warehouse;  we  could  not  concen- 
trate all  attention  at  any  one  point ;  we  used  all  the  means 
at  our  command  ;  the  offices,  the  warehouses,  the  passenger 
sheds,  machine  shops,  cars,  &c.,  of  the  defendant  were  all  in 
jeopardy  from  the  fire  at  the  same  time ;  there  was  about 
$125,000  of  goods  in  the  cars  between  the  two  warehouses, 
and  including  the  two  warehouses  and  the  cars,  about  $175,- 
000  or  $200,000 ;  the  defendant  had  property  in  danger  from 
the  fire  worth  about  $500,000.  I  did  not  open  the  doors  of 
the  warehouse  sooner,  for  two  reasons :  I  did  not  think  it 
was  in  danger,  and  the  goods  would  have  been  stolen. 

Jno.  F.  Divine,  for  defendant,  testified  :  I  was  General 
Superintendent  of  defendant  at  time  of  fire;  there  was  a 
heavy  wind,  and  fire  made  way  rapidly ;  we  had  a  large 
amount  of  freight  accumulated  here  at  the  time ;  there  were 
from  150  to  200  cars  on  the  tracks  between  the  two  ware- 
houses ;  we  got  all  the  cars  out  except  a  few  next  to  the 
defendant's  warehouse,  got  hands  and  pushed  these  out,  all 
but  one  or  two;  the  warehouse  caught  from  this  car;  if 
this  car  could  have  been  pushed  out  of  the  way  the  ware- 
house would  not  have  burned;  I  gave  my  whole  attention 
to  moving  out  these  cars,  as  the  best  means  of  saving  the 
warehouse ;  there  was  a  quantity  of  powder  in  one  of  the  cars, 
but  don^t  know  how  much ;  as  soon  as  I  thought  the  w^are- 
house  was  in  danger,  I  broke  locks  of  the  doors,  and  opened 
them  ;  the  wind  was  blowing  towards  the  east  end  of  ware- 
house, and  it  caught  there ;  after  the  doors  were  opened,  we 
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got  out  all  the  goods  we  possibly  could,  and  saved  them  by 
means  of  lighters ;  I  had  no  conversation  with  the  plaintiff 
00  that  day,  as  testified  to  by  him. 

Mr.  Meares  testified,  that  during  the  fire  he  saw  persons 
running,  and  heard  them  say  that  there  was  powder  there. 

During  the  examination  in  chief  of  the  plaintiff,  his  coun- 
sel proposed  to  prove  by  him  the  facts  submitted  in  the  fol- 
lowing questions,  which  he  propounded  to  the  witness: 
"  Were  not  the  people  at  the  fire  saying  that  the  warehouse 
would  burn,  and  was  not  that  the  general  belief  of  the  by- 
standers ?*'  The  defendant  objected,  and  the  objection  was 
sustained.    The  plaintiff  excepted. 

The  plaintiff  proposed  to  prove  by  another  witness,  that 
the  defendant  has  settled  the  claims  of  other  parties  whose 
goods  were  lost  at  the  same  fire,  and  under  similar  circum- 
stances. The  defendant  objected;  the  objection  was  sus- 
tained, and  the  plaintiff  excepted. 

The  plaintiff  prayed  the  following  instructions : 

1.  Defendant  being  custodian  of  plaintiff's  goods,  was 
bound  to  exercise  such  care  and  diligence  in  saving  them, 
as  a  person  of  ordinary  prudence  would  exercise  with  refer- 
ence to  his  own  property.     Neal  v.  Railroad,  8  Jones,  482. 

2.  If  defendant  refused  or  failed  to  open  the  warehouse, 
and  attempt  to  save  the  goods,  or  permit  them  to  be  saved, 
when  the  warehouse  was  in  danger,  the  fire  threatening, 
and  there  was  good  reason  to  apprehend  destruction,  it  was 
guilty  of  gross  negligence,  and  the  first  issue  must  be  found 
in  the  affirmative. 

3.  If,  when  the  compress  was  burning,,  there  was  a  high 
wind  blowing  in  the  general  direction  of  the  warehouse,  it 
was  negligence  for  the  defendant  to  refuse  to  try  to  save  the 
goods,  or  permit  them  to  be  saved,  and  the  first  issue  must 
be  found  in  the  affirmative. 

4.  If,  when  the  fire  was  raging,  the  circumstances  were 
such  as  to  cause  a  person  of  ordinary  prudence  to  believe 
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that  the  warehouse  would  burn,  or  was  in  danger  of  burn- 
ing, it  was  the  defendant's  duty  to  try  to  save  the  goods,  and 
its  failure  to  do  so,  until  the  other  warehouse  was  burning, 
was  negligence,  and  the  first  issue  must  be  found  in  the 
affirmative. 

5.  If  the  defendant  refused,  or  failed  to  try  to  save  the 
goods  as  soon  as  it  could  be  seen  that  they  were  in  danger 
from  the  approaching  fire,  it  was  gross  negligence,  and  the 
first  issue  must  be  found  in  the  affirmative. 

6.  To  establish  gross  negligence  on  the  part  of  the  defend- 
ant, it  is  not  incumbent  on  the  plaintiflF  to  show  any  fraudu- 
lent purpose  or  conduct.  Jones  on  Bailments,  page  21,  note  ; 
Parsons  Contracts,  2d  vol.,  page  88. 

7.  If  the  defendant  was  guilty  of  negligence,  it  is  not  ex- 
onerated by  reason  of  the  fact  that  its  own  goods  were  in 
the  warehouse  with  the  plaintiff  *s.  Parsons,  2d  vol.,  91,  and 
note. 

8.  Even  though  there  was  reason  to  apprehend  that  open- 
ing the  warehouse  would  result  in  confusing  goods,  miscar- 
riage in  delivery,  or  theft,  this  did  not  excuse  defendant  for 
its  refusal  to  permit  plaintiff  to  save  his  goods,  if  plaintiff 
demanded  them. 

The  first,  sixth  and  seventh  were  given  as  prayed  for.  The 
others  were  not  given  as  asked  ;  but,  after  the  stating  the  case, 
the  Court  charged  the  jury  as  follows : 

It  is  conceded  by  the  plaintiff,  that  the  defendant  is  not 
liable  as  a  common  carrier,  but  he  contends  it  is  liable  as  a 
warehouseman.  That  the  defendant  was  a  warehouseman, 
is  conceded ;  and  the  question  is,  whether  the  defendant  is 
liable  for  the  loss  of  the  goods,  occasioned  by  what  is  conce- 
ded to  have  been  an  accidental  fire,  originating  elsewhere 
than  on  defendant's  premises,  and  without  any  fault  on  its 
part.  If  the  jury  believe  that  the  goods  were  stored  by  de- 
fendant in  a  brick  warehouse  with  slate  roof,  which  was  its 
usual  place  for  the  storage  of  its  freight  not  taken  away  by 
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consignees;  that  the  fire  was  accidental,  originating  on  the 
premises  of  others ;  that  when  the  defendant's  property  was 
threatened  with  danger  by  the  fire,  the  defendant  exerted  all 
the  means  in  its  power  to  save  the  warehouse,  by  removing 
the  alleged  iqtervening  box  cars,  and  the  alleged  car  load  of 
powder,  and  other  efforts,  and  by  these  meansjdecreasihg  the 
danger  of  the  said  warehouse,  and  notwithstanding  these 
efforts  the  warehouse  and  goods  were  destroyed  ;^hen,  noth- 
ing further  appearing,  the  defendant  is  not  liable. 

The  plaintifi*  denies  that  the  defendant  used  all  the  means 
in  its  power.  First,  he  says  that  if  the  doors  of  the  ware- 
house had  been  opened,  the  goods  could  have  been  saved, 
and  that  there  was  sufficient  force  present  to  have  saved 
them.  The  Court  charges  you,  that  the  defendant  was  not 
bound  to  act  upon  the  suggestion,  or  offers  of  bystanders,  as 
to  the  particular  manner  in  which  it  should  endeavor  to 
save  its  property,  or  that  which  is  under  its  control,  but  that 
it  is  its  duty  to  avail  itself  of  all  the  means  within  its  reach 
to  save  such  property ;  and  upon  this  question  the  jury  may 
consider  the  alleged  offer  of  assistance,  the  opportunity  of 
employing  force,  and  all  the  circumstances  in  evidence,  and 
if,  at  the  time  when  danger  threatened  the  warehouse,  the 
defendant  had  the  means  at  hand,  and  could,  by  their  em- 
ployment, have  saved  the  goods  in  the  warehouse,  the  de- 
fendant failed  or  refused  to  employ  these  means,  it  would  be 
liable.  But  if  the  jury  believe  that  the  fire  was  raging,  and 
many  buildings  in  different  parts  of  the  city  were  in  fiames ; 
that  there  was  a  heavy  wind  blowing  from  the  southwest  to 
northeast;  that  the  warehouse  was  due  north  of  the  compress; 
that  a  large  number  of  persons  of  all  classes  and  conditions 
were  gathered  together  in  the  vicinity  of  the  warehouse,  and 
that  there  was  danger  of  theft;  that  a  car  loaded  with  a  large 
quantity  of  powder  was  blocked  in  on  the  track  near  the 
warehouse,  with  a  number  of  cars  in  front  of  it ;  that  the  fire 
was  on  Sunday,  when  all  of  the  employees  of  the  defendant 
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were  off  duty  and  away ;  that  there  was  a  large  quantity  of 
very  valuable  freight  in  the  cars  and  the  warehouse ;  that 
many  cars — one  hundred  and  fifty  in  number — were  stand- 
ing on  the  track  between  the  two  warehouses;  that  the  efforts 
of  the  Superintendent  and  Manager  were  principally  directed 
in  removing  the  powder  first,  and  then  the  cars ;  that  these 
were  near  to  the  fire,  and  in  greater  danger  than  the  ware- 
house in  which  were  stored  the  plaintiff's  goods;  that  sev- 
eral buildings  of  the  defendant,  including  its  offices,  contain- 
ing all  of  its  records,  at  different  points  were  on  fire,  and 
that  property  to  the  value  of  about  $500,000,  belonging  to 
the  defendant  and  under  its  charge,  was  in  danger,  and 
threatened  by  the  fire;  and  if  the  jury  further  believe  that, 
by  reason  of  these  alleged  circumstances,  all  of  the  available 
force  at  the  defendant's  command  was  being  used  to  move 
the  intervening  cars  and  powder,  and  in  other  efforts  to  re- 
move inflammable  matter  between  the  fire  and  warehouse,  and 
that  by  throwing  open  the  doors  of  the?  warehouse  the  goods 
therein  would  have  been  exposed  to  a  promiscuous  crowd 
and  in  danger  of  theft,  then  the  defendant  would  not  be 
guilty  in  failing  to  open  the  doors  of  the  warehouse. 

The  plaintiff  contends  that  without  regard  to  this,  he  is 
entitled  to  recover  because,  after  danger  threatened,  he  re- 
quested the  defendant  to  open  the  doors  of  its  warehouse  in 
order  that  he  might  remove  his  goods.  This  request  is  de- 
nied, and  the  burden  of  proof  is  on  the  plaintiff  to  show 
that  he  made  such  request.  If  you  find  there  was  such  a 
request,  then  the  Court  charges  that  it  was  the  duty  of  per- 
sons having  freight  in  such  warehouse  to  apply  for  its  de- 
livery during  business  hours  and  on  business  days,  (counsel 
conceded  at  this  stage  of  the  charge  that  the  demand,  if  any, 
was  made  on  Sunday,  and  that  Sunday  was  not  a  proper 
day  for  the  delivery  of  freight  by  defendant  in  the  ordinary 
course  of  business,)  and  if,  when  such  demand  was  made  to 
open  the  doors,  all  of  the  available  force  of  defendant  was 
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engaged  in  protecting  its  property,  and  that  of  others  in  its 
custody,  which  was  in  more  imminent  danger,  and  that, 
under  the  circumstances,  it  had  not  the  proper  force  to  make 
a  safe  delivery  of  the  plaintiff's  property  in  the  warehouse, 
and  that  opening  or  breaking  open  the  doors,  the  key  not 
being  there,  it  is  alleged,  and  allowing  the  plaintiff  to  re- 
move his  goods,  would  have  exposed  a  large  amount  of 
goods  in  said  warehouse  to  theft  or  miscarriage,  and  defend- 
ant was,  in  good  faith,  using  all  of  its  available  means  in 
protecting  property  in  more  imminent  danger;  that  the  fire 
was  raging  and  many  buildings  in  different  parts  of  the  city 
were  in  flames;  that  there  was  a  heavy  wind  blowing  from 
the  southwest  to  the  northeast ;  that  the  warehouse  was  due 
north  of  the  compress;  that  a  large  number  of  persons  of  all 
classes  and  conditions  were  gathered  together  in  the  vicinity 
of  the  warehouse,  and  that  there  was  danger  of  theft;  that  a 
car  loaded  with  a  large  quantity  of  powder  was  blocked  in  on 
the  track  near  the  warehouse  with  a  number  of  cars  in  front 
of  it ;  that  the  fire  was  on  Sunday,  when  all  of  the  employees 
of  the  defendant  were  off  duty  and  away;  that  there  was  a 
large  quantity  of  very  valuable  freight  in  the  cars  and  the 
warehouse;  that  many  cars,  one  hundred  and  fifty  in  num- 
ber, were  standing  on  the  track  between  the  two  ware- 
houses ;  that  the  efforts  of  the  superintendent  and  manager 
were  principally  directed  in  removing  the  powder  first,  and 
then  the  cars;  that  these  were  nearer  to  the  fire  and  in 
greater  danger  than  the  warehouse  in  which  were  stored  the 
plain ti£f's  goods;  that  several  buildings  of  the  defendant, 
including  its  offices  containing  all  of  its  records,  at  different 
poinis,  were  on  fire,  and  that  property  to  the  value  of  about 
$500,000  belonging  to  the  defendaiit  and  under  its  charge, 
was  in  danger  and  threatened  by  the  fire,  and  if  the  jury 
further  believe  that  by  reason  of  these  alleged  circumstances 
all  of  the  available  force  at  the  defendant's  command  was 
being  used  to  move  the  intervening  cars  and  powder,  and 
100—25 
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in  other  efforts  to  remove  inflammable  matter  between  the 
fire  and  the  warehouse,  then  the  defendant  was  under  no 
obligation  to  open  its  doors  to  the  plaintiff. 

But  if,  under  the  circumstances,  you  believe  that  the  de- 
fendant had  the  means  to  have  safel}'  delivered  to  the  plain- 
tiff his  goods,  or  that  opening  the  door  and  permitting  him 
to  receive  the  same,  would  not,  under  the  circumstances, 
have  probably  exposed  the  other  property  stored  in  the 
warehouse  to  theft,  then  the  defendant  is  liable. 

There  was  a  verdict  in  favor  of  the  defendant,  and  the 
plaintiff  moved  for  a  new  trial. 

1.  Because  of  the  exclusion  of  testimony — see  exceptions. 

2.  Because  of  the  refusal  of  the  Court  to  give  instructiojis 
as  asked. 

3.  Because  of  errors  in  the  charge  as  given. 

The  motion  was  overruled,  and  judgment  rendered  in 
favor  of  the  defendant ;  the  plaintiff  appealed. 

» 

Messrs,  D.  L,  Russell  and  T.  R.  Pumelly  for  the  plaintiff. 
Mr,  Geo.  Davis,  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  The  aspect  of  the 
<5ase,  pressed  with  most  earnestness  in  the  argument  here, 
grows  out  of  the  fact  that  the  plaintiff,  at  a  time  when  the 
goods  could  have  been  removed  with  safety,  was  not  allowed 
to  enter  the  warehouse  and  take  possession  of  his  own  for 
that  purpose,  and  it  is  assigned  as  error,  that  the  instruction 
numbered  2,  in  those  requested  by  the  plaintiff  to  be  given 
to  the  jury,  was  refused.  The  others  following,  and  denied, 
are  substantially  embodied  in  that,  and  need  not  be  sepa- 
rately considered.  In  place  of  these,  the  charge  of  the  Court 
is  fully  set  out,  and  seems,  to  us,  to.  more  fairly  present  the 
merits  of  the  controversy,  as  developed  in  the  evidence,  to 
the  minds  of  the  jury.  The  law  is  there  laid  down,  both 
carefully  and  with  much  accuracy,  well  calculated  to  aid 
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and  guide  the  jury  to  a  just  verdict.  It  certainly  does  not 
necessarily  follow,  that  a  want  of  due  regard  to  the  rights 
and  interests  of  the  plaintiff  is  manifested,  in  the  refusal,  at 
the  time  of  the  conflagration,  under  the  attendant  circum- 
stances, when  it  was  hoped  the  efforts  then  made  to  stay  the 
progress  of  the  fire  would  be  successful,  and  the  warehouse 
and  what  it  contained  be  saved,  to  throw  open  its  doors  and 
expose  them  to  increased  hazard  from  entering  sparks  and 
depredation  of  others.  The  defendant  owed  no  less  a  duty 
to  others  than  to  the  plaintiff,  and  its  efforts,  with  all  the 
forces  at  command,  seemed  to  have  been  directed  to  the  pre- 
servation of  all  the  goods  in  its  custody. 

The  plaintiff  was  present  to  look  after  his,  but  other  owners 
were  not  there ;  and  it  was  not  an  unreasonable  apprehension, 
that  opening  the  house  and  giving  indiscriminate  access  to 
the  goods  therein  deposited,  would  result  in  a  much  greater 
loss. 

There  were,  moreover,  as  is  proved,  a  large  number  of  cars 
blocking  up  the  way,  one  hundred  and  fifty  or  more,  and 
a  large  quantity  of  gunpowder  in  some  of  them,  and  the 
efforts  of  the  men,  under  the  direction  of  the  ofiicers,  were 
mainly  made  to  remove  them,  so  that  the  flame  passing 
along  them  might  be  arrested  before  reaching  the  ware- 
house, and  this  was  well  nigh  accomplished,  only  one  or 
two  left,  which  it  was  found  impracticable  to  move  in 
time,  and  through  these,  the  fire  was  communicated  to  the 
warehouse.  According  to  the  superintendent,  if  the  cars 
could  have  been  removed,  the  warehouse  would  not  have  been 
burned.  It  is  unnecessary  to  repeat  the  testimony,  as  it  is 
set  out  in  full,  but  it  tends  to  show  energetic  and  well  di- 
rected efforts  to  save  the  large  property  of  others  in  its  hands 
and  its  own,  from  the  spreading  and  consuming  element 
that  was  devouring  houses  all  around,  and  we  do  not  see 
any  error  in  the  charge  of  the  Court  in  regard  to  its  respon- 
sibility.   It  must  not  be  forgotten  that  one's  judgment,  under 
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such  trying  circumstances,  is  not  as  calm  and  deliberate  in 
determining  what  then  ought  to  be  done,  as  afterwards  upon 
a  retrospect  would  have  promised  better  results,  and  this 
severe  rule  of  liability  does  not  rest  upon  the  custodian  of 
another's  property.  If  an  honest  and  reasonable  effort  is 
made,  suggested,  at  the  time,  as  the  best  line  of  action  to  be 
pursued,  and  this  in  good  faith,  and  of  this  the  peril  to  the 
defendant's  property  gives  full  assurance,  it  exonerates  from 
liability  for  loss.  The  warehouse,  built  of  brick,  and  its  roof 
slate  covered,  seems  to  have  been  deemed  well  nigh  fire- 
proof; and  even  now,  in  reviewing  the  past,  it  is  not  clear 
that  the  plaintiff  should  have  been  permitted  to  take  away 
his  goods,  and  thereby  endanger,  if  not  insure  the  destruc- 
tion of  the  other  goods;  and  if  it  were  otherwise,  and  that  the 
servants  of  the  company  erred  in  their  action,  it  could  hardly 
be  imputed  as  negligence  in  them  to  so  act  upon  an  honest, 
though  it  may  turn  out  to  be  a  mistaken,  judgment. 

But  the  law  is  so  fairly  left  to  the  jury  in  the  charge,  that 
nothing  is  required  of  us  in  support  of  its  correctness.  But 
little  aid  can  assuredly  be  derived  from  adjudged  cases,  as 
the  facts  are  seldom,  if  ever,  the  same,  and  the  question  of 
culpable  neglect  must,  in  each  case,  depend  upon  its  own 
facts.  It  must  be  declared  that  there  is  no  error,  and  the 
judgment  is  affirmed. 

No  error.  Affirmed. 
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H.  H.  BURWELL,  JOSEPH  BURWELL,  and  others,  trading  as  Bur- 
weU  Bros.  &  Co.,  v.  W.  H.  S.  BURGWYN. 

Contract —  U»Ury. 

1.  A  contract,  whereby  a  banker  agreed  to  pay  tickets  issued  by  a  to- 
bacco warehouseman  out  of  moneys  deposited  by  the  latter  with 
him,  and  keep  an  account  of  their  transactions,  for  a  compensa- 
tion of  i  of  one  per  cent,  for  his  services,  including  collection  of  buy- 
ers' drafts;  and  if  warehouseman's  funds  were  not  in  hand,  but 
sums  so  paid  by  banker  should  be  replaced  by  10  A.  M.  of  the  fol- 
lowing day,  the  banker  was  to  have  i  of  one  per  cent. ,  and  if  not  so 
replaced,  he  was  to  have  the  further  sum  of  li  per  cent,  per  month, 
(or  18  per  cent,  per  annum)  on  the  overdrawn  sums,  is  tisurious^ 
as  to  the  excess  of  the  charge  for  overdrafts  above  the  legal  rate  of 
interest  allowed  for  the  loan  of  money. 

9.  The  nature  and  terms  of  a  contract  determine  its  character  and  pur- 
XX)se,  and  if  it  be  usurious  in  itself,  it  must  be  taken  to  have  been 
so  intended,  and  the  parties  cannot  be  heard  to  the  contrary. 

Civil  action,  heard  before  Merrimon,  J.,  at  Spring  Term, 
1887,  of  the  Superior  Court  of  Vance. 

The  action  was  brought  by  the  plaintiffs,  warehousemen  of 
the  town  of  Henderson,  who  having  become  indebted,  in  sums 
advanced  to  them  by  the  defendant,  a  broker  of  that  town, 
fix)m  time  to  time,  for  several  years,  alleged  charges  of  usu- 
rious interest,  and  demanded  that  the  defendant  be  enjoined 
from  selling  certain  real  property  belonging  to  the  wife  of 
one  of  the  plaintiffs,  which  had  been  mortgaged  to  the  de- 
fendant to  secure  a  certain  sum,  which  was  alleged  to  be  part 
of  the  money  charged  by  the  defendant  against  plaintiffs 
firm,  that  an  account  between  plaintiffs  and  defendant  be 
taken,  &c. 

The  defendant's  answer  set  up  a  contract  between  him  and 
the  plaintiffs,  under  which  he  had*  advanced  the  money ;  de- 
nied usurv,  &c. 

The  action  was  referred  to  J.  R.  Young,  the  Clerk  of  the 
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Court,  and  he  having  filed  his  report,  the  case  was  heard 
upon  the  exceptions  of  the  plaintiff's. 

His  Honor  overruled  the  exceptions,  and  gave  judgment 
according  to  the  report,  from  which  some  of  the  plaintiffs 
appealed. 

The  other  facts  suflSciently  appear  in  the  opinion. 

Messrs,  W.  R,  Henry  and  E.  C.  Smithy  for  the  plaintiffs. 
Messrs.  A.   C.  ZoJUcoffer,  R.  H.   Battle  and  S,  F.  Morde. 
caiy  for  the  defendant. 

Smith,  C.  J.  The  plaintiffs  firm,  Burwell  Bros.  &  Co., 
consisting  first  of  H.  H.  Burwell,  Joseph  Burwell  and  W.  B. 
Boyd,  and  changed  afterwards  by  the  substitution  of  Walter 
S.  Clark  in  place  of  the  last  named,  retaining,  however,  the 
partnership  name,  were,  in  November,  1882,  engaged  in  the 
business  of  warehousing  tobacco  at  Henderson,  in  this  State, 
and  the  defendant  had  then  opened  a  banking  house  in  the 
name  of  W.  H.  S.  Burgwyn  &  Co.,  and  afterwards  known  as 
the  Bank  of  Henderson,  At  the  time  mentioned,  a  contract 
was  entered  into  between  the  parties,  as  found  by  the  referee 
to  whom  had  been  referred  the  matters  of  account  in  contro- 
versy, whereby  the  latter  was  to  pay  off"  tickets  issued  by  the 
former  for  tobacco,  out  of  moneys  deposited  with  him,  and 
keep  an  account  of  their  transactions,  for  which  the  said 
Burgwyn  was  to  have  one  half  of  one  per  cent,  upon  sums  so 
paid  out,  as  compensation  for  his  services,  inclusive  of  the 
collection  of  buyers*  drafts  given  upon  sales. 

This  arrangement  continued  in  force  until  superseded  by  a 
modification,  that  took  eff'ect  after  January  following,  under 
which  the  said  Burgwyn  was  to  receive  for  his  services  one 
fourth  of  one  per  cent,  when  the  plaintiff  had  funds  on  de- 
posit suflBcient  to  meet  the  demand ;  and  if  not,  he  was  to 
have  the  former  sura  of  one  half  of  one  per  cent,  advances, 
provided  they  were  replaced  by  the  hour  of  ten  a.  m.  of  the 
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day  following.  If  the  moneys  were  not  restored  on  that 
day,  the  plaintiffs  were  to  pay  a  further  sum  at  the  rate  of 
ooe  and  one  half  per  cent,  per  month,  the  equivalent  of 
eighteen  per  cent,  per  annum,  on  the  overdrawn  amounts, 
measured  by  the  time  of  delay  as  shown  by  the  daily  bal- 
ances in  the  account. 

Upon  this  basis  the  referee  states  the  account  reported  in 
monthly  rests,  and  exception  is  taken  to  so  much  of  the 
charges  for  the  additional  one  and  one  half  per  cent,  per  an- 
num as  exceeds  the  rate  of  interest  allowed  by  the  law,  and 
an  abatement  of  five-niuths  on  each  of  these  debits,  as  the 
usurious  excess  over  the  legal  rate  of  interest  allowed  upon 
the  loan  of  money. 

The  referee,  while  finding  the  contract  to  be  as  before  set 
forth,  reports  also  that  the  additional  sum  mentioned,  as  con- 
sequent upon  delay  in  re-imbursing  advances,  covers  interest 
at  eight  per  cent.,  and  that  the  10  per  cent,  was  for  expenses 
and  services  in  the  assumed  agency,  adopted  by  the  parties 
as  the  most  convenient  way  of  arriving  at  their  value,  and 
was  a  fair  and  proper  charge  therefor. 

The  principle  of  the  exception  runs  through  the  series  of 
monthly  statements  rendered  by  the  referee,  and  these 
extend  over  several  years,  and  if  the  charge  be  erroneous, 
for  the  reason  given,  the  correction  will  be  necessarily 
coextensive  with  the  account,  and  require  a  correction  of  all 
the  items  into  which  the  obnoxious  element  enters. 

This  exception  must,  we  think,  be  sustained,  and  for  the 
reasons  given,  and  this  notwithstanding  the  referee's  conclu- 
sion, that  the  additional  per  centum,  over  eight,  was  intended 
to  be  remunerative  only  for  services  to  be  rendered,  for  such 
an  inference  is  unwarranted  by  the  terms  of  the  agreement. 

The  compensation  is  provided  independently,  and  is  fixed 
first  at  one  half  of  one  per  cent.,  and  afterwards,  at  the 
reduced  rate  of  one  fourth  of  one  per  cent.,  when  there  are 
fands  of  the  plaintiffs  in  hand  to  meet  the  demands  upon 
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it — increased  to  the  original  sum  if  there  are  not,  but  the 
deficiency  is  made  good  early  on  the  next  day,  aad  these  are 
the  fixed  rates  to  be  allowed  for  clerical  labor,  collecting 
drafts  deposited  and  every  other  form  of  service  to'  be  ren- 
dered. Thus  far,  the  amount  is  compensatory  merely,  and 
covers  the  demand  for  what  the  defendant  maj'  do  pursuant 
to  their  contract.  The  additional  sums  to  be  charged,  in 
case  the  sums  advanced  are  not  re-imbursed  within  the  speci- 
fied time,  is  for  the  use  of  the  moneys  of  the  defendant, 
which  is,  in  a  legal  sense,  the  interest  agreed  on  for  the 
advanced  sums  thence  up  to  the  time  of  replacement.  Inter- 
est is  the  sum  that  accrues  on  money  loaned,  or  the  value  of 
the  use  of  it  for  any  given  time,  and  is  fixed  at  six  per  cent, 
per  annum,  in  the  absence  of  any  agreement  as  to  the  rate, 
and  a  convejitional  rate  is  allowed  up  to  eight  per  cent,  per 
annum  on  the  principal  sum.  The  Code,  §§  3835,  3836. 
Usury  consists  in  taking  a  larger  rate,  and  an  agreement  to 
take  such  larger  rate  is  a  usurious  agreement,  the  effect  of 
which  is  forfeiture,  when  insisted  on,  of  all  interest. 

Most  jclearly,  the  contract  before  us  is  of  this  kind,  for  the 
sum  to  be  paid  has  no  consideration  whatever,  except  the 
advance  of  the  money  and  forbearance  of  the  lender,  and  is 
measured  by  a  rate  of  eighteen  per  cent,  per  annum  upon 
the  amount  while  it  remains  unpaid.  What  else  can  it  be, 
when  an  agreed  price  is  set  upon  the  personal  services  to  be 
given,  and  this  is  to  be  paid  solely  for  indulgence  in  the 
moneys  paid  out  for  the  plaintiff^'s  use,  while  an  outstanding 
debit  against  them  ? 

The  nature  and  terms  of  the  contract  determine  its  char- 
acter and  purpose,  and  if  usurious  in  itself,  it  must  be  so 
understood  to  have  been  intended  by  the  parties,  and  they 
cannot  be  heard  to  the  contrary.  As  was  said  in  reference 
to  fraud,  in  Cheatham  v.  Hawkins,  80  N.  C,  161  (164),  "If  a 
person  does,  and  intends  to  do  that,  which  from  its  conse- 
quences the  law  pronounces  fraudulent,  he  is  held  to  intend 
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tbe  fraud  inseparable  from  the  act.  So  the  parties  to  a  con- 
tract usurious  upon  its  face,  understandingly  entered  into, 
must  be  deemed  to  have  intended  to  provide  for  the  pay- 
ment of  a  rate  of  interest  in  excess  of  that  allowed  by  law, 
and  that  is  itself  a  usurious  contract.  The  inference  drawn 
by  the  referee,  to  sustain  the  charge,  is  repugnant  to  the 
agreement,  as  he  ascertains  and  reports  it,  and  does  not 
suffice  to  vindicate  it  from  the  inherent  infectious  element, 
which  the  law  declares  and  adjudges  to  be  present  in  the 
transaction,  and  the  adverse  ruling  in  the  Court  below,  in 
this  respect,  is  erroneous.  The  entire  forfeiture  of  this  com- 
pensation is  not  demanded,  nor  would  it  in  equity  be  allowed ; 
and  therefore,  from  these  sums  must  be  stricken  out  all  of 
the  eighteen  per  cent,  above  eight  per  cent,  that  is,  a  deduc- 
tion of  five  ninths  must  be  made  from  these  various  items, 
and  a  correspondent  rate  of  interest,  so  that  the  plaintifiFs 
will  be  charged  with  the  remaining  four  ninths  and  legal 
interest  thence  on  each  of  their  debits. 

The  other  exceptions  are  untenable,  and  we  sustain  the 
action  of  the  Court  in  overruling  them. 

To  reform  the  account  in  acccordance  with  this  opinion, 
the  matter  is  recommitted  to  the  referee.  Young,  as  most 
familiar  with  the  case,  to  make  the  required  corrections. 

Error.  Report  recommitted. 


M.  J.  YOUNG  and  others  v.  P.  B.  KENNEDY  and  others. 
(Vide  Y(mng  v.  Kennedy,  95  N.  C,  269.) 

Civil  actiox,  heard  upon  exceptions  to  a  referee's  report. 
The  case  is  fully  reported  in  95  N.  C,  265,  in  which  the 
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Court  directed  a  reference  to  the  Clerk  of  this  Court,  to  re- 
form the  account  in  accordance  with  the  opinion. 

Afr,  R.  F.  Armfield,  for  the  plaintiffs. 
Messrs,  D.  M.   Parches  and  /.  B,  Batchdor^  for  the  de- 
fendants. 

Davis,  J.  This  action  was  before  this  Court  at  the  Octo- 
ber Term,  1886,  and  was  then  heard  upon  the  exceptions  to 
the  report  of  the  referees,  and  the  rulings  thereon  by  the 
Court  below.  These  exceptions,  and  the  disposition  made  of 
them,  appear  in  the  case  reported  in  95  N.  C,  265.  As  will 
be  seen,  by  reference  thereto,  it  was  referred  to  the  Clerk  to 
reform  the  account  in  accordance  with  the  opinion  then 
filed.  This  was  done  by  the  Clerk,  and  his  report  was  filed 
at  February  Term,  1887. 

In  this  report  he  states,  that,  in  reforming  the  account,  he 
did  not  make  a  new  statement  of  each  special  item  in  the 
long  account  on  file,  but  taking  the  aggregate  receipts  and 
credits  in  that  account,  he  added  or  subtracted  such  others 
as  the  Court  directed. 

In  passing  upon  the  2d  exception  of  the  plaintiflF  (page 
268  of  the  report),  it  is  stated,  that  in  the  division  of  the 
slaves  between  the  tenants  in  common,  the  share  allotted  to  M. 
J.  Young  was  $550,  in  excess  of  the  other  two  shares,  and  she 
was  charged  therewith.  This  excess,  instead  oT  being  paid  by 
M.  J.  Young  to  the  other  two  tenants  in  common,  who  were 
then  infants,  and  each  entitled  to  one  half  thereof,  was,  in 
fact,  not  paid  at  all,  but  was  entered  as  a  credit  by  the  ad- 
ministrator as  a  part  of  $655,  allowed  to  M.  J.  Young  as  a 
year's  support,  and  that  being  so,  the  administrator  should' 
have  been  charged  therewith  ;  but  in  the  distribution  of  the 
estate,  Thomas  M.  Young  and  Mary  Young  (or  J.  M.  How- 
ard, her  administrator,  she  being  dead,)  were  entitled  to  re- 
ceive the  whole  of  that  amount  (the  $550  and  interest )  as  so 
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much  due  to  them,  in  order  to  make  them  equal  M.  J. 
Young  in  the  division  of  the  slaves. 

This  result  is  attained  in  the  account,  as  reformed  by  the 
Clerk,  by  adding  the  said  sum  of  $550,  and  the  interest 
thereon,  to  the  sum  charged,  making  the  balance  in  the 
hands  of  the  administrator,  after  deducting  the  credits, 
$3,689.74,  which,  as  the  referee  reports,  "is  to  be  divided  be- 
tween M.  J.  Young,  T.  M.  Young  and  Mary  Young  (or  J.  M. 
Howard,  her  administrator) — after  which,  one  third  of 
$1,391.13,  the  amount  of  the  excess,  with  interest  thereon, 
received  by  M.  J.  Young  in  the  division  of  the  slaves,  is  to 
be  deducted  from  her  share  and  added,  one  half  each  to  the 
shares  of  T.  M.  Young  and  Mary  Young,  whereby  they  will 
receive  the  whole  of  the  said  3550  and  interest,  making 
$1,391.13,  as  they  have  already  received  two  thirds  in  the 
division  of  the  estate."  The  defendant,  Kennedy,  excepts  to 
the  report :  "  1st.  For  that  the  referee  erred  in  adding  two 
thirds  of  $550  and  interest,  paid  M.  J.  Young  for  the  equality 
of  partition  of  slaves,  by  A.  L.  Young,  administrator,  with- 
out first  deducting  the  whole  amount,  $1,391.13,  which  had 
been  before  allowed  them,  thereby  duplicating  this  charge 
against  defendant,  and  making  it  greater  instead  of  less,  as 
he  understands  the  ruling  of  the  Court  to  intend,  as  applied 
to  plaintiff's  6th  (2d)  exception,  and  defendant's  2d  excep- 
tion." 

This  is  a  misapprehension.  The  defendant  is  credited  by 
$550  and  interest  thereon,  making  $1,391.13  as  a  part  of  the 
item  of  $655  paid  to  M.  J.  Y'oung  (the  widow),  as  her  year's 
support,  when,  in  fact,  it  was  not  paid  in  money  out  of  the 
estate  of  his  intestate,  but  was  the  amount  due  from  the 
widow,  M.  J.  Young — not  to  the  estate,  but — to  T.  M.  Y^'oung 
and  Mary  Young,  to  make  them  equal  in  the  division  of 
the  slaves;  and  by  the  process  reported  by  the  Clerk,  the 
same  result  is  arrived  at,  as  if  M.  J.  Young  had  paid  di- 
rectly to  T.  M.  Young  and  Mary  Y'oung  the  amount  due  to 
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them  from  her.  The  administrator,  instead  of  paying  to 
her  $550  (to  be  added  to  $105  paid  in  cash  to  make  the 
amount  of  her  year's  support),  allowed  her  to  offset  that 
amount  by  the  sum  due  from  her  to  T.  M.  Young  and  Mar}'' 
Young  in  the  division  of  the  slaves,  and  thus  the  adminis- 
trator, instead  of  M.  J.  Young,  became  the  debtor  to  them. 

Strictly  speaking,  the  item  of  $550  to  make  the  division 
of  the  slaves  equal,  should  not  have  gone  into  the  adminis- 
tration account  at  all,  but  as  the  administrator  received  credit 
for  it,  in  paying  the  year's  support  to  the  widow,  he  should 
be  charged  with  it,  but  in  the  settlement  of  the  estate,  T. 
M.  Young  and  Mary  Young  (or  her  estate)  should  receive 
the  benefit  of  it;  and  this  is  the  result  of  the  account  as  re- 
formed. This  will  appear  from  a  simple  calculation,  as  fol- 
lows :  By  charging  the  administrator  with  $550  and  inter- 
est thereon,  the  balance  in  his  hands,  as  appears  from  the 
account,  is  $3,689.74;  this  divided  into  three  parts,  will  give 
to  each  $1,229.91 ;  but  in  this  division,  M.  J.  Young  received 
one  third  of  $1,391.91  (included  in  the  account),  to  which 
she  was  not  entitled  ;  deducting  this  one  third  of  $1,391.13 — 
$463.71— from  $1,229.91,  and  we  have  $766  20,  and  by  add- 
ing one  half  of  it  to  each  of  the  other  shares,  it  will  make 
each  $1,461.76,  one  half  which  is  the  result  as  arrived  at 
in  the  report. 

Now,  if  you  deduct  the  $1,391.13  (the  whole  K)f  which  is 
due  to  T.  M.  Young  and  the  estate  of  Mary  Young,)  from 
$3,689.74,  it  will  leave  $2,298.61,  to  be  equally  divided  be- 
tween M.  J.  Young,  T.  M.  Young  and  the  estate  of  Mary 
Young,  giving  to  each  $766.20 — one  third — ^and  then  adding 
one  half  of  $1,391.13  to  each  of  the  shares  of  the  last  two 
(to  the  whole  of  which  they  were  entitled),  they  have  each 
$1,461.76— one  half — which  is  the  same  result  as  that  arrived 
at  in  the  report. 

The  second  and  third  exceptions  of  the .  defendant  are 
founded,  in  part,  upon  the  same  misapprehension  as  to  the 
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eflTect  of  the  reformed  account,  just  referred  to,  and,  in  part, 
as  the  eCFect  of  the  opinion  (95  N.  C,  at  page  269),  overruling 
the  plaintiff's  5th  exception.  In  the  settlement  with  J.  M. 
Howard,  administrator  of  Mary  Young,  the  defendant 
will  be  credited  by  the  sums  advanced  to  the  half  brother, 
J.  H.  Stewart,  as  one  of  the  distributees  of  Mary  Young, 
and  in  the  settlement  of  her  estate,  J.  H.  Stewart  will  be 
charged  with  the  sums  so  advanced,  and,  as  was  said,  "  as 
her  administrator  is  before  the  Court,  to  be  bound  by  what 
is  done,"  the  subdivision  of  her  share  of  her  father's  estate 
may  he  had  in  this  action,  and  the  distributive  portion  of 
J.  H,  Stewart  charged  with  the  expenditures  made  in  his 
hehalf.  In  the  distribution  of  the  share  of  Mary  Young,  in 
the  hands  of  J.  M.  Howard,  her  administrator,  J.  H.  Stewart 
will  be  required  to  account  for  $445.09,  the  sum  found  to  be 
so  expended. 

The  distribution  and  settlement  will  be  made  in  accord- 
ance with  the  report  as  reformed,  and  the  opinion  of  the 
Court  in  passing  upon  the  5th  exception,  95  N.  C,  at  page 
269. 


J.  L.  ALLEN  V.  THE  CAPE  FEAR  AND  YADKIN  VALLEY  RAIL- 
ROAD COMPANY  and  another. 

Demurrer  ore  tenus — Damages — Libd — Privileged  Communica- 
turns — Carriers — §  1963  of  The  Code. 

1.  A  complaint  set  forth  in  substance :  Tliat  defendant  was  a  railroad 
corporation  and  common  carrier ;  that  plaintiff  was  a  merchant 
and  manufacturer,  and  a  patron  of  defendant,  receiving  and  ship- 
ping freight  over  its  line  in  the  conduct  of  his  business :  that  de- 
fendant, through  its  Superintendent,  caused  a  notice  to  be  sent  to 
all  its  agents,  instructing  them  to  ship  no  freight  to  plaintitf ,  ex- 
cept upon  prepayment  of  all  rates  and  charges  for  transportation. 
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and  also  requested  a  connecting  railroad  company  to  issue  a  like 
notice  to  its  agents :  that  defendant  railroad  company  was  accus- 
tomed to  receive  and  transport  freight  for  all  shippers  without  pre- 
payment of  charges,  and  up  to  the  issuing  of  the  above  notice, 
plaintiff  had  been  treated  as  all  other  customers  of  the  defendant 
in  that  respect ;  that  the  notice  applied  to  him  alone,  and  was  a 
discrimination  against  him ;  that  upon  its  attention  being  called 
to  said  notice,  defendant  refused  to  change  or  modify  it,  though 
plaintiff  so  requested ;  that  defendant  enforced  said  order  against 
plaintiff :  that  the  issuing  and  enforcement  of  said  order  by  defen- 
dant was,  as  plaintiff  was  advised  and  believed,  wrongful  and  un- 
lawful: that  plaintiff ,  by  reason  of  the  said  order,  *' wrongfully 
and  unlawfully  issued,"  and  *'i»Tongfully  and  unlawfully  carried 
out  and  enforced  and  published  against "  him,  was  greatly  dam- 
aged and  injured  in  his  business  and  in  credit  as  a  merchant,  to- 
wit :  in  the  sum  of  $10,000 ;  Held,  that  the  complaint  failed  to 
state  facts  sufficient  to  constitute  a  cause  of  action,  in  that :  (1)  It 
does  not  show  that  defendant,  in  fact,  refused  to  receive  or  trans- 
port goods  offered  for  shipment  to  plaintiff,  or  tliat  any  inconve- 
nience, expense  or  delay  was  caused  plaintiff,  or  that  the  order 
was  acted  on  and  enforced  to  plaintiff's  damage;  (2)  If  the  order 
is  claimed  to  be  libellous,  the  complaint  fails  to  charge  tliat  it  was 
intended  to  injure  plaintiff  in  his  business ;  (8)  It  api)ears,  on  the 
face  of  the  complaint,  that  the  order  was  a  privileged  communica- 
tion, and  it  is  not  alleged  to  have  been  made  maliciously. 

2.  A'common  carrier  has  a  right  to  demand  the  prepayment  of  charges 
for  ti*ansix>rtation,  before  rec€i^'ing  freight  for  sliipment  to  one 
individual,  although  it  may  have  an  established  custom  to  accept 
shipments  to  its  other  patrons  without  such  prepayment.  §  1963 
of  The  Code  recognizes  this  right. 

Civil  action,  tried  before  Clark^  J.,  at  May  Term,  1887,  of 
Cumberland  Superior  Court. 

Judgment  for  defendant,  dismissing  the  action,  on  the 
ground  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  point  was  raised  by  motion 
to  dismiss,  in  the  nature  of  a  demurrer  ore  tenus.  Plaintiff 
appealed. 

The  facts  appear  in  the  opinion. 
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Messrs,  W,  A.  Guthriey  T.  H.  SuMon  and  N.  M,  Ray,  for  the 
plaintiff. 
Messrs.  G.  M.  Rose  and  Z>.  Rose,  for  the  defendants. 

Smith,  C.  J.  The  plaintiff  sued  out  a  summons  against 
the  defendant  company,  on  the  14th  May,  1884,  and  upon 
the  return  of  service,  set  out  his  cause  of  action  in  the  fol- 
lowing complaint  filed : 

1.  The  above  named  plaintiff  complaining,  says:  That 
the  above  named  defendant,  "  The  Cape  Fear  &  Yadkin 
Valley  Railway  Company,"  is,  and  was  at  the  time  herein- 
after mentioned  and  referred  to,  a  corporation,  duly  created 
and  existing  under  and  by  virtue  of  the  laws  of  North  Caro- 
lina, and  as  such,  was  acting  as  a  common  carrier  in  the 
transportation  of  passengers  and  freight  to  and  from  the 
town  of  Fayetteville,  in  said  county  of  Cumberland,  and 
exercising  and  enjoying  all  the  rights,  powers  and  privileges 
appertaining  to  railway  corporations  as  common  carriers 
and  warehousemen. 

2.  That  the  defendant  James  S.  Morrison  wag  at  the  time 
hereinafter  mentioned  and  referred  to,  in  the  employment  of 
said  corporation  defendant,  as  engineer  and  superintendent 
of  said  railway. 

3.  That  the  plaintiff,  J.  L.  Allen,  at  the  time  hereinafter 
mentioned  and  referred  to,  was  engaged  in  business  in  said 
town  of  Fayetteville,  as  a  merchant,  and  dealer  in  furniture 
and  other  merchandise,  and  also  as  a  manufacturer  of  furni- 
ture, and  sash,  blinds,  doors  and  other  building  material. 

4.  That  as  such  merchant,  dealer  and  manufacturer,  the 
plaintiff  was  a  patron  of  said  railway,  and  was  accustomed 
to  use  the  same  in  the  transportation  of  goods  and  materials 
to  his  said  place  of  business  and  manufactory,  and  also  in  the 
shipping  of  furniture,  goods,  sash,  blinds,  &c.,  from  his  store 
and  fiactory  in  said  town  of  Fayetteville,  using  the  said  road 
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as  merchants,  dealers  and  shippers  of  all  kinds,  were  and 
are  accustomed  to  do. 

5.  That  on  or  about  the  6th  of  May,  1884,  the  defendant 
James  S.  Morrison  caused  to  be  issued  from  his  oflSce  an 
order  as  follows,  viz.:  "  May  6th,  1884.  To  Agents:  From 
this  date  you  are  instructed  to  ship  no  lumber  or  merchan- 
dise of  any  description  to  Mr.  J.  L.  Allen,  of  Fayetteville, 
N.  C,  except  when  all  freight  and  charges  are  paid.  J.  S. 
Morrison,  Engineer  and  Superintendent,"  and  caused  the 
same  to  be  sent  to  all  the  agents  on  the  line  of  said  railway, 
and  also  requested  Maj.  Winder,  who  is  the  Superintendent 
of  the  Raleigh  &  Augusta  Air-Line  Railroad,  to  .give  the 
same  instructions  to  agents  on  his  road.  The  said  R.  &  A. 
A.-L.  Railroad  was  at  that  time  the  only  railroad  ihat  con- 
nected with  the  C.  F.  &  Y.  V.  Railway,  and  delivered  freight 
to  or  received  freight  from  the  C.  F.  &  Y.  V.  Railway. 

6.  That  said  C.  F.  &  Y.  V.  Railway  Company  was  accus- 
tomed to  receive  and  transport  goods,  merchandise  and 
freight  of  all  kinds,  for  all  shippers,  without  requiring  pre- 
payment of  freight  and  charges,  and  up  to  said  May  6th, 
1884,  the  plaintiff  had  been  treated  as  all  other  customers  in 
that  respect ;  but  the  aforesaid  order  was  a  discrimination 
against  the  plaintiflF  specially,  and  was  not  made  to  apply  to 
the  other  customers  or  patrons  of  said  corporation  generally. 

7.  That  the  said  corporation  defendant,  upon  its  attention 
being  called  specially  to  said  order  by  the  plaintiflF,  refused 
to  change  or  modify  it,  and  said  corporation  has  enforced 
said  order  against  the  plaintifif. 

8.  That  the  issuing  and  enforcement  of  said  order  by  said 
J.  S.  Morrison  and  by  the  C.  F.  &  Y.  V.  Railway  Company, 
as  plaintiflF  is  advised  and  believes,  was  wrongful  and 
unlawful. 

9.  That  by  reason  of  the  aforesaid  order,  wrongfully  and 
unlawfully  issued  by  said  J.  S.  Morrison,  and  wrongfully 
and   unlawfully  carried   out  and   enforced   and  published 
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against  the  plaintiff  by  said  J.  S.  Morrison,  Chief  Engineer 
and  Superintendent,  and  by  said  C.  F.  &  Y.  V.  Railway 
Company,  the  plaintiff  has  been  greatly  damaged  and  injured 
in  his  aforesaid  business,  and  in  his  financial  st^inding  and 
credit  as  a  merchant,  dealer,  and  manufacturer,  viz.:  in  the 
sum  of  ten  thousand  dollars.  Whereupon  the  plaintiff 
demands  judgment,  etc. 

The  defendants  put  in  their  answer,  in  which  they  admit 
the  material  facts  set  out  in  the  complaint,  and  among  them, 
the  issue  of  the  order  t » the  agents  of  the  company  to  require 
payment  of  all  goods  consigned  to  the  plaintiff,  and  this 
they  justify  on  the  ground  of  his  repeated  refusal  and  delay 
in  paying  freight  bills  when  presented  and  the  inconvenience 
and  embarrassment  resulting  therefrom,  and  his  disregard 
of  notice  given  of  the  intended  action  of  the  company. 

On  defendants'  motion  to  dismiss  the  action,  the  following 
judgment  was  rendered : 

This  cause  coming  on  to  be  heard  upon  the  complaint 
and  answer,  and  after  argument,  it  is  now  on  motion  of 
defendant's  counsel,  as  upon  a  demurrer  ore  teiiuSj  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  ordered  and  adjudged  that  this  action  be  dismissed 
and  that  the  defendant  recover  judgment  against  plaintiff 
for  costs  to  be  taxed  by  the  Clerk. 

From  this  ruling,  and  the  judgment  consequent  on  it,  the 
plaintiff  appealed. 

On  examining  the  complaint  it  will  be  seen  that  it  does  not 
show  that  the  company,  or  any  of  its  agents,  ever,  in  fact, 
refused  to  receive  or  transport  any  goods  offered  for  tranpor- 
tation  to  the  plaintiff,  or  that  any  inconvenience,  expense  or 
delay  has  been  incurred  by  reason  of  the  issue  of  the  order, 
or  that  it  has  been  acted  on  and  enforced  to  the  plaintiff's 
detriment  or  damage.  The  gravamen  of  the  complaint  is, 
that  the  order  itself  is  personal,  and  discriminates  between 
him  and  other  persons  who  may  wish  to  use  the  road  for 
100—26 
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transportatioD  purposes,  Id  requiring  of  him  an  advance 
payment  when  goods  are  sent,  which  is  not  required  in  the 
case  of  others;  and  the  allegation  is,  that  this  is  not  allowa- 
ble, because  the  company  is  a  public  corporation  and  a  com- 
mon  carrier.  Still  the  fact  remains,  or  at  least  the  contrary 
is  not  averred,  that  the  order  is  still  without  practical  results 
of  which  the  plaintiff  can  complain,  and  until  it  is  put  in 
force,  it  is  no  more  than  a  declaration  of  intention,  and  not 
a  cause  of  action. 

In  the  argument  before  us  it  is  insisted,  and  such  seems 
to  have  been  the  object  in  view  in  framing  the  complaint, 
that  the  order  is  a  libellous  publication,  hurtful  to  the  plain- 
tiff's credit  as  a  business  man,  who  has  frequent  occasion  to 
use  the  road,  and  implies,  at  least,  a  charge  of  impaired 
credit,  if  not  an  approaching  insolvency.  If  this  be  a  rea- 
sonable inference  from  the  terms  of  the  order,  it  should  have 
been  charged,  in  direct  terms,  that  such  was  its  meaning,  so 
that,  upon  the  face  of  the  complaint,  it  could  be  determined 
whether  a  cause  of  action  is  set  out,  or  it  would  be  exposed 
to  a  demurrer.  But  assuming  this  obstacle  to  be  out  of  the 
way,  the  alleged  libellous  matter  consists  merely  in  a  direc- 
tion given  by  the  company  to  its  subordinates,  for  the  regu- 
lation of  their  conduct,  and  a  request  given  to  the  Superin- 
tendent of  a  connecting  road  which  interchanges  freight 
with  the  defendant  company,  and  seems  to  be  clearly,  unless 
malicious,  (and  malice  is  not  imputed)  a  privileged  commu- 
nication, proper  in  itself,  and  essential  to  the  harmonious 
working  on  the  road. 

In  Wakefield  v.  Smithvnck,  4  Jones,  327,  Pearson,  J.,  thus 
lays  down  the  law  upon  this  subject :  "  The  defence,  under 
the  doctrine  of  privileged  communication,  is  much  broader, 
and  much  more  favorable  to  the  defendant,"  (referring  to  a 
plea  of  justification)  "  for  if  he  succeeds  in  proving  such  a 
relation  between  himself  and  the  person  to  whom  the  com- 
munication is  made,  as  authorizes  him  to  make  it,  the  bur- 
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den  Is  upon  the  plaintiif  to  prove  that  it  was  not  made  bona 
fide,  in  consequence  of  such  relation,  but  out  of  malice,  and 
that  the  existence  of  such  relation  was  used  as  a  mere  cover 
for  his  malignant  designs.  When,  however,  the  plaintiff 
shows  that  the  matter  communicated  was  false,  the  question 
of  bona  fides  becomes  an  open  one,  and  the  defendant  is  called 
on  for  some  explanation  to  meet  the  inference  arising  from 
the  fact  that  he  had  communicated  false  information." 

The  plaintiff,  a  trader,  employed  an  auctioneer  to  sell  off 
his  goods,  and  otherwise  conducted  himself  in  such  a  way 
that  his  creditors  reasonably  concluded  that  he  had  com- 
mitted an  act  of  bankruptcy.  One  of  them  sent  the  auc- 
tioneer a  notice  not  to  pay  over  the  proceeds  of  the  sale  to 
the  plaintiff,  saying,  "  he  having  committed  an  act  of  bank- 
ruptcy," this  was  held  to  be  a  privileged  communication,  as 
being  made  in  the  honest  defence  of  defendant's  own  in- 
terest. Odgers  on  Libel,  226,  citing  Blackham  v.  Pugh,  2  C. 
B.,  611,  and  15  L.  J.  C.  P.,  290. 

Again,  it  may  be  asked  wherein  consists  the  alleged  libel- 
lous matter?  The  order  assuming  it  to  have  been  issued  in 
the  interest  of  the  company,  real  or  supposed,  to  withdraw 
from  the  plaintiff  a  privilege  which  hitherto  he  had  enjoyed 
in  common  with  other  patrons  of  the  road,  is  but  the  exer- 
cise of  the  right  to  demand  of  every  one,  that  upon  all  freight 
conveyed  the  charges  must  be  paid  in  advance,  and  we  do 
not  perceive  any  legal  wrong  done  to  one  to  whom  credit  may 
not  be  given  because  it  is  given  to  others ;  it  may  be  because 
of  their  punctuality  in  paying  bills  whenever  they  are  pre- 
sented. The  statute  recognizes  the  right,  for  it  compels  the 
company  to  furnish  transportation,  not  generally,  but  "  on 
due  payment  of  the  freight  or  fare  legally  authorized  therefor." 
The  Codey\%  1963.  And,  therefore,  the  exaction  of  payment  of 
freight  for  goods  consigned  to  the  plaintiff  is  but  the  assertion 
of  a  right  which  might  be,  if,  in  fact,  it  be  not  enforced, 
against  all  dealers. 
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The  complaint  is  fatally  defective  in  failing  to  set  out  facts 
necessary  to  constitute  a  cause  of  action  against  the  defend- 
ant, and  departs  most  widely  from  any  of  the  approved 
forms  in  use  in  civil  suits  for  libellous  publications. 

We  concur  then  in  opinion  with  the  Court,  and  affirm  the 
judgment  dismissing  the  action. 

No  error.  Affirmed. 


ARTEMUS  McNAIR  and  others  v.  J.  T.  POPE  and  another. 

Parol  Trust ;  quantum  of  proof  to  establish, 

1.  Where  land  is  purchased  at  an  execution  sale,  or  a  sale  under  a  deed 

of  trust,  under  an  oral  agreement  with  the  debtor  whose  land  is 
sold,  that  he  shall  be  allowed  to  redeem,  a  valid  trust  is  created 
which  will  be  enforced.  But  to  engraft  such  a  trust  upon  the 
legal  title  the  proof  must  be  strong  and  cx)nvincing. 

2.  Under  our  former  practice,  an  equity  could  not  be  set  up  in  opposi- 

tion to  a  positive  denial,  unless  supported  by  more  than  one  wit- 
ness. While  this  rule  no  longer  holds,  it  affords  an  analogy  as  to 
the  quantum  of  proof,  necessary  to  establish  the  existence  of  a 
denied  equity. 

8.  Where  the  only  evidence  offered  to  support  an  alleged  trust  is,  that 
the  land  in  question  was  purcliased  by  the  alleged  trustee  at  & 
price  somewhat  below  its  value,  and  the  alleged  trustee  positively 
denies  the  existence  of  such  trust  in  his  sworn  answer;  Held,  that 
such  evidence  was  wholly  insufficient  to  establish  the  trust,  and, 
defendant  having  demurred  to  such  evidence,  the  Court  properly- 
instructed  the  jury  to  respond  in  the  negative  to  an  issue  as  to  the 
existence  of  the  trust. 

Civil  action,  tried  beforfe  Clark,  J.,  and  a  jury,  at  January- 
Term,  1887,  of  Robeson  Superior  Court. 

Duncan  McNair  being  indebted  to  John  McCallum  in  a 
considerable  sum,  for  which  he  had  given  his  notes  to  assure 
and  provide  for  the  payment  thereof,  on  January  20th,  1869, 
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conveyed  by  deed  of  mortgage  to  the  latter  three  several 
tracts  of  land,  containing  in  the  aggregate  more  than  eleven 
hundred  acres,  and  conferring  a  right  to  sell  in  c€ise  the 
debts  were  not  paid  on  or  before  the  first  day  of  January, 
1874.  Early  in  the  year  1871,  the  said  McCallum  died,  hav- 
ing made  a  will,  wherein  he  appoints  Alexander  McRae  and 
John  McRae  executors,  who,  after  proving  the  will,  accepted 
the  trusts  and  took  the  prescribed  oaths  as  such. 

The  will  vests  no  power  in  the  executors  to  dispose  of  the 
real  estate  of  their  testator,  notwithstanding  which  they  as- 
sumed to  exercise  the  authority  conferred  in  the  mortgage,  and 
undertook  to  sell  the  lands  therein  mentioned.  The  sale  was  ac- 
cordingly made  on  the  9th  day  of  March,  1875,  at  which  the 
defendants  became  the  purchasers  at  the  price  of  $3,092.18, 
the  amount  due  on  the  secured  debts,  and  a  deed  was  exe- 
cuted to  them  by  the  executors.  On  the  18th  day  of  April, 
1876,  Duncan  McNair  himself  executed  a  deed  to  the  defen- 
dants, conveying  all  his  estate  and  interest  in  the  lands,  for 
the  same  alleged  consideration  as  that  mentioned  in  the  deed 
of  the  executors,  increased  by  the  amount  some  over  six 
hundred  dollars,  due  from  two  of  the  sons  of  Duncan  McNair 
to  the  defendants,  and  assumed  by  him. .  The  previous  sales 
by  the  executors  are  therein  mentioned  and  recognized,  and 
the  sum  paid  them  recited,  as,  with  the  additional  amount 
specified,  the  consideration  of  his  confirming  the  deed.  Dun- 
can McNair  thereafter  died  intestate,  and  the  plaintiflFs,  who 
are  his  children  and  heirs  at  law,  on  the  19th  day  of  March, 
1885,  instituted  this  action  to  charge  the  lands  so  held  by  the 
defendants,  with  a  trust  for  redemption,  growing  out  of  an 
understanding  and  agreement  made  between  the  parties  at 
the  time,  by  which  it  is  alleged,  that  upon  the  repayment  to 
the  defendants  of  the  moneys  so  due  by  their  ancestor,  the 
lands  should  be  reconveyed  to  him.  The  complaint,  after 
stating  the  making  the  several  deeds  mentioned,  alleges  that 
the  lands  were  so  bought  by  the  defendants  and  the  title  se- 
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cured  to  them,  under  an  express  agreement,  that  they  might 
be  redeemed  on  the  payment  of  the  moneys  due,  and  as  set 
out  in  the  deed  of  April  18th,  1876,  and  that  all  the  debts  as- 
sumed by  their  father  and  due  from  two  of  them,  as  well  as 
a  large  part  of  the  debt  due  to  the  testator  and  discharged 
by  the  payment  made  to  the  executors  by  the  defendants, 
have  been  paid  to  the  defendants  during  the  life-time  of  the 
said  Duncan  McNair. 

The  complaint  further  alleges,  that  the  lands  were  of  great 
value  at  the  time — worth  $12,000;  that  their  ancestor  re- 
mained afterwards,  as  before,  in  the  possession  and  use  of 
the  land  up  to  his  death,  as  have  the  plaintiffs  since. 

The  relief  demanded  is  the  enforcement  of  the  parol  trust, 
and  the  taking  of  the  necessary  accounts  preliminary  thereto. 

The  defendants  deny  explicitly  that  any  agreement  was 
made  between  them  and  the  said  Duncan,  by  which  he  was 
to  be  allowed  to  redeem,  and  aver  that  he  was  present  at  the 
sale  by  the  executors,  and  neither  then  nor  afterwards  ex- 
pressed any  dissatisfaction  with  what  was  done,  or  asserted 
any  claim  to  redeem  the  premises.  They  further  answer,  in 
reference  to  the  continued  use  and  occupation  of  the  premises, 
that  it  was  under  a  contract  of  lease,  for  which  rent  was  paid 
to  them ;  and  they  deny  that  any  advantage  was  taken  or 
fraud  practiced  by  themselves  on  the  deceased,  in  securing 
his  deed  of  release  and  confirmation  of  the  executors'  sale. 

Two  issues  were  submitted  to  the  jury,  as  follows : 

1.  Did  the  defendants  buy  under  an  agreement  with  Dun- 
can McNair,  that  they  would  hold  the  land  only  for  the  pur- 
pose of  securing  the  purchase  money? 

2.  Was  the  deed  of  April  18th,  1876,  fraudulent  and  void? 
The  issues,  under  the  charge  of  the  Court,  were  responded 

to  in  the  negative. 

Upon  the  trial,  and  to  show  the  great  inadequacj'  of  price 
purporting  to  have  been  paid  for  the  lands  in  the  deed  from 
McNair  to  the  defendants  in  1876,  the  plaintiffs  introduced. 
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a  witness,  one  D.  Sinclair,  a  physician  of  thirty  years' 
practice,  who  knew  the  lands  and  estimated  their  value  in 
1876  at  eight  or  ten  dollars  an  acre.  He  said  that  he  knew 
of  flie  sale  by  the  executors  in  1875,  which  had  been  adver- 
tised at  two  or  more  places  in  the  neighborhood,  and  that  it 
was  generally  thought  to  be  a  fair  sale ;  lands  were  then  low, 
and  he  did  not  know  why  more  was  not  bid. 

The  residue  of  the  testimony  offered  by  the  plaintiffs  (the 
defendants  introducing  none),  was  as  follows: 

W.  H.  Graham  introduced  by  plaintiffs:  Knew  the  land; 
had  known  it  for  more  than  twenty  years ;  lived  for  that 
length  of  time  in  a  mile  of  the  land.  In  his  opinion  the 
land  was  not  worth  more  than  $5,000 ;  don't  think  in  1876 
that  the  land  would  have  brought  more  than  five  dollars  per 
acre ;  might  not  have  brought  that ;  four  or  five  dollars  per  acre 
was,  in  his  opinion,  all  it  was  worth  in  1876 ;  wouldn't  say  that 
it  would  have  brought  five  dollars  at  a  fair  sale  in  1876 ; 
might  have  brought  less. 

J.  B.  Rowland,  introduced  for  plaintiff,  testified :  In  his 
opinion  the  land  would  not  have  brought  more  than  seven 
dollars  in  1876;  certain  it  would  not  have  brought  more 
than  seven;  it  might  have  been  put  up  at  fair  sale  in  1876, 
and  brought  a  great  deal  less  than  seven ;  all  he  meant  to 
say  was,  that  it  would  not  have  brought  more  than  seven. 

The  defendants  demurred  to  the  evidence,  as  insufiicient 
to  warrant  any  findings  in  favor  of  the  plaintiffs  upon  the 
issues ;  and  the  Court  being  of  opinion  that  there  was  none, 
80  instructed  the  jury,  and  they  answered  the  inquiries  put 
U>  them  in  the  negative. 

To  this  ruling  the  plaintiffs  excepted,  and  from  the  judg- 
ment, rendered  on  the  verdict,  appealed. 

Mr.  T,  A.  McNeilj  for  the  plaintiffs. 

Meisrs,  D.  H.  McLean  and  W.  F.  French,  for  the  defendants. 
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Smith,  C.  J.,  (after  stating  the  facts).  In  MxilhoUand  v. 
York,  82  N.  C,  510,  it  is  held,  that  where  one  purchases  land 
at  an  execution  sale,  under  a  verbal  agreement  with  the 
debtor  whose  land  is  sold,  that  be  shall  be  allowed  to  redeem 
on  payment  of  the  purchase  money,  a  valid  trust  is  created 
between  the  parties  which  wfll  be  enforced,  and  the  authori- 
ties are,  in  the  opinion,  freely  examined  and  discussed,  and 
the  reasons  in  support  of  the  principle  stated.  The  same 
rule  is  held  applicable  to  a  sale  under  a  deed  in  trust  of  the 
debtor's  land,  in  Tankard  v.  Tankard,  84  N.  C,  286,  and  is 
affirmed  generally  in  McLeod  v.  BvUard,  Ibid.,  515;  Cheek  v, 
Watson,  85  N.  C,  105 ;  Oidney  v.  Moore,  86  N.  C,  484,  and 
other  cases. 

But  to  engraft  such  a  trust  upon  the  legal  estate,  the 
proof  of  its  formation  should  be  strong  and  convincing;  and 
such  is  not  the  case  now  presented.  It  is  expressly  contro- 
verted in  the  answei*,  coming  from  the  very  persons  who 
were  parties  to  the  alleged  agreement,  and  must  be  cogni- 
zant of  all  the  facts  that  transpired  at  the  sale.  Under  our 
former  practice  an  equity  could  not  be  set  up  in  opposition  to 
a  positive  denial,  unless  supported  by  more  than  the  testi- 
mony of  a  single  witness,  and  the  Court,  in  such  case,  would 
refuse  to  interfere.  Gaither  v.  Caldwell,  1  D.  <fe.  B.  Eq,,  504 ; 
Siieight  V.  Speigld,  2  D  &  B.  Eq.,  280 ;  HiU  v.  WiUiavia,  6  Jones 
Eq.,  242 ;  Longmire  v.  Hemdou,  72  N.  C,  629.  While  the  rule 
does  not  now  prevail,  it  affords  an  analogy  in  the  quality  of 
the  proof,  and  its  sufficiency  to  set  up  and  establish  a  denied 
equity,  when  the  controversy  is  about  its  existence.  There 
is,  indeed,  no  evidence  of  it  furnished  in  the  pleadings,  and 
as  little  in  the  testimony  of  the  witnesses.  The  most  that  is 
proved  is,  that  the  lands  were  bought  at  a  price  somewhat 
below  their  real  value,  and  this  fact  is  wholly  insufficient  to 
show  any  agreement  upon  which  the  trust  can  be  raised, 
and  the  Court  properly  instructed  the  jury,  in  deference  to 
which,  the  verdict  was  rendered.     The  quantum  of  evidence 
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required  to  set  up  the  equity  was  wholly  inadequate,  under 
the  rule  in  which  relief  was  granted  in  the  superceded 
Courts  of  Equity,  whose  principles  however  remain,  and 
there  is  no  error  in  the  ruling.  The  judgment  is  aflSrmed. 
Ely  V.  Early,  94  N.  C,  1. 
No  error.  Affirmed. 
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STATE  V.  JAMES  GUEST. 

Fornication  and  Adultery — Evidence — Arrest  of  Judgment — 
Description  of  Defendant  in  Indictment. 

1.  Wliere  a  man  and  woman  were  indicted  for  fornication  and  adultery, 

and  the  female  defendant  pleaded  guilty,  and  the  male  defendant 
was  tried  on  the  plea  of  not  guilty,  the  husband  of  the  woman 
was  competent  as  a  witness  for  the  State. 

2.  It  is  competent  to  offer  testimony  as  to  acts  committed  by  a  defend- 

ant in  an  indictment  for  fornication  and  adultery  more  than  two 
years  before  the  bill  was  found,  for  the  purpose  of  enabling  the 
jury  to  determine  whether  he  had  committed  the  offence  within 
two  years ;  and  for  the  purjwse  of  enabling  them  to  find  whether 
he  had  conmiitted  the  offence  in  the  county  where  the  bill  is  found, 
thev  ma-v  hear  evidence  of  his  acts  elsewhere. 

3.  It  is  no  ground  for  arrest  of  judgment  that  a  married  woman,  who 

was  indicted  with  a  man,  for  fornication  and  adultery,  is  described 
in  the  bill  as  *'  Spinster." 

The  defendant  and  one  A.  E.  Wilson  were  indicted  in  the 
Superior  Court  of  Transylvania  County  for  fornication  and 
adultery.  The  female  defendant  pleaded  guilty,  and  the  de- 
fendant Guest  was  tried  upon  a  plea  of  not  guilty,  before 
MacRae,  J.,  at  Spring  Term,  1888,  of  said  Court. 

One  W.  P.  Wilson,  the  husband  of  the  female  defendant, 
was  offered  as  a  witness  on  behalf  of  the  State,  and  objected 
to  on  the  ground  that  he  was  incompetent.  The  Court  held 
that  the  wife  having  already  pleaded  guilty,  and  not  being 
on  trial,  he  was  competent.    The  defendant  excepted. 

"  Witness  testified  that  the  defendant  Guest  commenced 
coming  to  witness'  house  four  or  five  years  ago."  Defendant 
objected,  and  the  Court  instructed  the  jury  that  they  could 
only  consider  testimony  as  to  the  acts  committed  previous  to 
two  years  before  the  bill  was  found,  for  the  purpose  of  en- 
abling them  to  determine  whether  the  defendant  had  com- 
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mitted  the  offence  charged  within  two  years.     Defendant 
excepted. 

Witness  testified  that  the  defendant  continued  to  visit  his 
house ;  that  they  had  been  friends,  but  the  suspicions  of  the 
witness  were  aroused  by  the  frequency  of  the  defendant's 
visits,  and  he  forbade  defendant  coming  to  his  house ;  that 
he  continued  to  come ;  he  would  stay  away  a  while,  and  then 
oome  back  again ;  he  staid  all  day  at  witness'  house  after 
being  forbidden ;  witness  sent  him  a  written  notice  to  stay 
away,  and  soon  afterwards,  during  last  fall,  the  two  defend- 
ants went  off  together,  and  were  gone  for  two  months,  when 
they  were  arreted  and  brought  back. 

John  Lewis,  a  witness  for  the  State,  testified  to  carrying 
defendants  in  a  wagon  together  to  Hendersonville,  and  to 
their  sleeping  together  at  that  place ;  that  he  was  paid  by 
defendant  Guest  for  carrying  them. 

One  Lowe  testified  that  he  went  to  Atlanta,  last  fall,  with 
a  State's  warrant,  and  had  both  defendants,  whom  he  found 
living  together  as  man  and  wife,  arrested  and  brought  back 
to  this  county.  Defendant  objected  to  the  testimony  of  wit- 
ness as  to  acts  of  adultery  in  Atlanta ;  and  this  testimony 
was  admitted,  for  the  purpose  of  enabling  the  jury  to  deter- 
mine whether  the  defendant  had  been  guilty  of  the  offence 
charged  against  him  in  Transylvania  County.  Defendant 
excepted. 

After  other  testimony,  the  Court  instructed  the  jury  that, 
as  to  acts  testified  to  as  having  taken  place  outside  the  county, 
or  at  a  period  of  time  more  than  two  years  prior  to  the  find- 
ing of  the  bill,  they  could  only  consider  such  testimony  for  the 
purpose  of  enabling  them  to  determine,  whether  the  defend- 
ant was  in  the  habit  of  having  sexual  intercourse,  with  the 
other  defendant,  in  this  county  within  two  years.  * 
There  was  a  verdict  of  guilty. 

The  defendant  moved  in  arrest  of  judgment,  on  the  ground 
that  the  feme  defendant  is  described  in  the  indictment  as  a 
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"  spinster,"  whereas  it  appears,  by  the  proof,  that  she  is  a 
married  woman. 

Motion  denied,  and  defendant  excepted. 

Judgment;  and  appeal  by  defendant. 

The  Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  The  first  exception  is, 
to  the  competency  of  the  husband  of  the  co-defendant,  to 
testify  against,  not  his  wife — for  upon  her  plea  of  guilty, 
there  was  an  end  of  the  trial  as  to  her — but  against  the  de- 
fendant Guest,  who  alone  is  upon  trial.  It  is  settled,  that 
persons  indicted  for  fornication  and  adultery,  may  be  tried 
separately,  and  though,  from  the  very  nature  of  the  offence, 
one  cannot  be  convicted  after  the  acquittal  of  the  other, 
nor,  when  tried  together,  can  one  be  convicted  and  the  other 
acquitted,  yet  when  tried  alone  one  may  be  convicted  and 
punished,  and  even  when  tried  together  and  convicted,  and 
one  of  them  appeals,  judgment  may  be  had  against  the 
other.  State  v.  Lyerly,  7  Jones,  158;  State  v.  Parham,  5  Jones, 
416,  and  cases  cited. 

In  the  case  of  State  v.  PhippSy  76  N.  C,  203,  a  7iol  pros. 
was  entered  as  to  the  female  defendant,  and  she  was  allowed 
to  testify,  and  prove  the  offence  charged  against  the  other 
defendant.  We  think  the  husband  was  a  competent  wit- 
ness, and  his  evidence  could  not  militate  against  his  wife. 
He  was  not  testifying  against  her. 

The  exceptions  to  the  evidence  of  acts  anterior  to  the 
period  when  the  statute  would  bar,  and  acts  beyond  the  lim- 
its of  the  county  of  Transylvania,  though  within  two  years, 
may  be  considered  together. 

**  When  the  fact  of  adultery  is  alleged  to  have  been  com- 
mitted within  a  limited  period  of  time,  it  is  not  necessary 
that  the  evidence  should  be  confined  to  that  period,  but 
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proof  of  facts  anterior  to  the  time  alleged  may  be  adduced  in 
explanation  of  other  acts  of  the  like  nature  within  the 
period.  Thus,  when  the  statute  of  limitations  was  pleaded, 
the  plaintiff  was  permitted  to  begin  with  proof  of  acts  of  adul- 
tery committed  more  than  six  years  preceding,  as  explana- 
tory of  acts  of  indecent  familiarity  within  the  time  alleged." 
2  Greenleaf 's  Ev.,  §  47.  In  our  own  reports,  State  v.  Kemp, 
87  N.  C,  538,  and  State  v.  Pippin^  88  N.  C,  646,  are  conclusive 
as  to  the  admissibility  of  antecedent  acts,  as  shedding  light 
upon  acts  within  the  time  limited  ;  and  acts  committed  with- 
out the  limits  of  the  county  are  admissible  for  the  same  pur- 
pose. As  evidence,  they  can  only  be  considered  by  the  jury 
in  determining  the  character  of  the  acts  committed  within 
two  years,  and  within  the  County  of  Transylvania,  of  which 
there  must  have  been  some  evidence.  They  must  convict  or 
acquit,  as  the  facts  alleged  are  or  are  not  proved  beyond  a 
reasonable  doubt  to  have  been  committed  within  two  years, 
and  within  the  county,  and  the  evidence  was  admissible  in 
this  point  of  view  and  no  other,  and,  under  the  instructions 
of  the  Court,  it  was  properly  submitted  to  the  jury. 

The  motion  in  arrest  of  judgment  wa^  property  refused. 
The  indictment  clearly  charges  the  oflFence,  and  that  the  de- 
fendants were  not  united  in  marriage.  The  use  of  the  word 
"spinster,"  after  the  name  of  the  woman,  could  not  mislead. 
To  arrest  the  judgment  would  be  an  exceeding  "  refinement," 
and  under  §  1183  of  The  Code,  an  absolute  mockery.  Stale 
V.  Tally,  74  N.  C,  322;  Stale  v.  Laahley,  84  N.  C,  754;  State 
V.  Newmans,  2  Law  Rep.,  74. 

There  is  no  error. 

Judgment  affirmed. 
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STATE  V.  SAMUEL  B.  PEARSON. 

Farming  out  Prisoners — Prison  Bounds, 

1.  The  Superior  Court  has  not  power,  at  a  term  subsequent  to  that 

at  which  one  convicted  for  an  affray  was  sentenced  to  imprison- 
ment in  the  county  jail  for  12  months,  and  be  discharged  upon 
payment  of  costs,  to  grant  an  order  for  him  to  be  hired  out  by  the 
Coimty  Commissioners.  Only  the  Judge,  before  whom  he  was 
tried,  had  the  power  to  authorize  his  being  farmed  out,  under  the 
statute. 

2.  The  provision  of  the  statute,  in  reference  to  "Prison  Bounds''  for  per- 

sons committed  for  misdemeanors  and  crimes,  other  than  treason 
and  felony,  does  not  apply  to  one  in  execution,  as  a  pumshment 
for  a  criminal  offence. 

Motion  in  behalf  of  the  defendant  who  had  been  sen- 
tenced to  jail  at  Fall  Term,  1887,  of  the  Superior  Court  of 
Burke,  heard  before  Merrimon,  /.,  at  Spring  Term,  1888,  of 
said  Court. 

At  the  Fall  Term  of  1887,  of  the  Superior  Court  of  said 
county,  the  appellant  was  convicted  of  an  affray  and  senten- 
ced "  to  be  imprisoned  in  the  common  jail  of  Burke  County, 
for  twelve  months,  and  be  discharged  upon  payment  of 
costs;"  and  he  was  in  execution. 

At  the  Spring  Term,  1888,  of  the  same  Court,  he  made 
application  to  the  Court  to  be  allowed  the  benefit  of  ^'prison 
bounds,"  or  to  be  hired  at  labor,  etc.,  and  moved,  as  follows: 

"  Wherefore  af&ant  prays  the  honorable  Court  to  grant 
him  prison  bounds  for  his  health's  sake,  being  that  his 
offence  is  not  felony,  and  failing  that,  that  the  Court  grant 
an  order  for  his  being  hired  out  by  the  County  Commis- 
sioners, upon  time  to  be  prescribed  by  the  Court." 

The  Court  denied  the  motion,  as  follows: 

"Upon  hearing  which  motion,  and  argument  of  counsel, 
and  the  consent  of  the  Solicitor  being  shown  to  the  Court, 


FEBRUARY  TERM,  1888;  415 

State  v.  Pearson. 

that  either  relief  might  be  granted,  as  in  the  judgment  of 
ihe  Court  might  seem  best,  and  with  a  full  statement  of  all 
the  circumstances  in  the  case,  the  Court  is  of  the  opinion, 
that  sufficient  merit  has  been  shown  to  entitle  the  prisoner 
to  one  or  the  other  relief  prayed  for  in  the  motions  above  set 
forth,  but  adjudges,  that  both  motions  be  refused  for  the  want 
of  power  of  the  Court  to  grant  the  relief.  And  from  this 
judgment  declaring  a  want  of  power  in  the  Court  to  grant 
either  motion,"  the  prisoner  appealed  to  this  Court. 

Attorney  General,  for  the  State. 

Mr.  J.  C,  L.  Harris,  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts.)  It  is  clear  that 
the  Court,  to  whom  the  application  was  made,  had  no 
authority  to  make  an  order  authorizing  the  County  Com- 
missioners "  to  farm  out "  the  appellant  as  allowed  by  the 
statute  ( The  Code,  §  3448,)  because  the  proviso  of  the  section 
cited,  expressly  provides  that  "  it  shall  not  be  lawful  to  farm 
out  any  such  convicted  person,  who  may  be  imprisoned  for 
the  non-payment  of  a  fine,  or  as  punishment  imposed  for 
the  o£fence  of  which  he  may  have  been  convicted,  unless  the 
Court,  before  whom  the  trial  is  had,  shall  in  its  judgment  so 
authorize."  It  seems  that  such  permission  is  intended  to  be 
annexed  to,  and  become  part  of  the  judgment,  and  to  be 
allowed  only  in  the  discretion  of  the  Court,  and  the  judg- 
ment could  not  be  disturbed  at  a  subsequent  term  of  the 
Court.  The  purpose  of  the  statute  is  to  give  the  particular 
Court — Judge — before  whom  the  party  convicted  was  tried, 
and  who  had  the  better  opportunity  to  hear  the  facts  of  the 
aggravation  or  mitigation  of  the  offence,  authority  to  grant 
permission  "to  farm  out"  the  convicted  person.  There  is  no 
statutory  provision  that  confers  upon  the  Court  authority  to 
direct  such  convicted  person  to  be  farmed  out..  State  v.  Nor- 
woody  93  N.  C,  578 ;  State  v.  Johnson,  94  N.  C,  863. 
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We  also  concur  in  the  opinion  of  the  Court  below,  that  it 
had  not  authority  to  grant  to  the  appellant  the  benefit  of 
"  prison  bounds,"  as  allowed  in  certain  cases  by  the  statute. 
{The  Cbd6,§  3466).  That  section  provides,  that  **For  the 
preservation  of  the  health  of  such  persons  as  shall  be  com- 
mitted to  jail,  the  Board  of  Commissioners  of  each  county 
shall  mark  out  such  a  parcel  of  the  land  as  they  shall  think 
fit,  not  exceeding  six  acres,  adjoining  the  prison,  for  the  rules 
thereof;  and  every  prisoner,  not  committed  for  treason  or 
felony,  giving  bond,  with  good  security,  to  the  sheriflF  of  the 
county,  to  keep  within  the  rules,  shall  have  liberty  to  walk 
thereon  out  of  the  prison,  for  the  preservation  of  his  health, 
and,  on  keeping  continually  within  the  said  rules,  shall  be 
deemed  to  be,  in  law,  a  true  prisoner ;  and  that  every  per- 
son may  know  the  true  bounds  of  said  rules,  they  shall  be 
recorded  in  the  county  records,  and  the  marks  thereof  shall 
be  renewed,  as  occasion  may  require." 

The  County  Commissioners  are  thus  empowered  "  to  mark 
out  such  a  parcel  of  the  land  as  they  shall  see  fit,  not  exceed- 
ing six  acres,  &c." — that  is,  the  land  so  marked  out  must 
adjoin  the  jail,  be  such  as  the  commissioners  have  exclusive 
control  of,  and  adapted,  not  only  to  the  purpose  of  the  exer- 
cise of  the  prisoner,  but  as  well  to  prevent,  as  far  as  practi- 
cable, his  escape— it  must  be  certainly,  definitely,  and  dis- 
tinctly marked  out,  so  that  the  prisoner  may  see  and  know 
the  rules  and  keep  within  the  same,  and  others  may  see  that 
he  does  so.  The  boundaries,  thus  established,  are  for  all 
legal  and  practical  purposes,  merely  a  further  extension  or 
enlargement  of  the  prison  walls,  in  order  that  the  prisoner's 
health  may  be  preserved  and  subserved ;  his  confinement, 
thus  enlarged,  he  is  not  deemed  to  be  out  of  prison — out  of 
jail — but  he  remains  therein  in  contemplation  of  law,  and 
his  imprisonment  is  only  rendered  the  more  tolerable,  while 
he  remains  within  the  rules.  He  is,  "  in  law,  a  true  pris- 
oner," as  the  statute  expressly  declares. 
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But  this  statutory  provision  does  not  apply  in  favor  of 
persons  who  have  been  convicted  of  criminal  offences,  and 
sentenced  to  imprisonment  by  the  judgment  of  the  Court. 
It  applies  to  prisoners  who,  in  civil  cases,  are  committed  to 
jail  on  mesne  process,  or  on  final  judgment,  and  in  criminal 
cases,  when  the  prisoner  is  committed  lo  jail  for  lack  of  bail, 
in  order  to  secure  his  presence  before  the  appropriate  Court» 
to  answer  the  criminal  charge  preferred  against  him. 

The  present  statute,  as  recited  above,  has  undergone  no 
essential  change  in  the  scope  of  its  provisions  since  its  first 
enactment  in  April,  1741,  although  it  has  been  repeatedly 
re-enacted.  (Rev.  Stats.,  ch.  90,  §  11 ;  The  Code,  ^Um,)  The 
title  of  the  statute,  as  originally  enacted,  (Ired.  Rev.,  ch.  18^ 
§  3,  p.  83)  indicates  its  purpose,  and  the  extent  of  its  appli- 
cation, as  follows:  "  An  act  for  the  building  and  maintaining 
of  court-houses,  prisons  and  stocks  in  every  county  within 
this  province,  and  appointing  rules  for  each  county  prison  for 
debtors"  The  main  purpose  was  to  extend  the  clause  in  re- 
spect to  "prison  bounds"  to  debtors,  who,  as  the  law  then,  and 
for  more  than  a  hundred  years  thereafter,  prevailed,  might, 
in  certain  cases,  be  imprisoned  for  debt;  but  its  terms  em- 
braced persons  committed  to  answer  for  criminal  offences, 
other  than  "  treason  or  felony."  The  statute  has  been  thus 
uniformly  applied  and  interpreted  in  the  past,  so  far  as  ap- 
pears from  the  decisions  of  this  Court.  Wynn  v.  Buckett, 
Tay.,  140,  (87);  Brovm  v.  Frazier,!  Murph.,  421;  Ex  parte 
Bradley,  4  Ired.,  543;  Northam  v.  Terry ,  8  Ired.,  175 ;  Whit- 
ley V.  Gaylord,  3  Jones,  286.  And  so  far  as  we  know  or  can 
learn,  no  prisoner  in  this  State  was  ever  allowed  the  benefit 
of  "prison  bounds"  while  he  was  in  execution  for  a  criminal 
offence.  If  the  right  to  such  enlargement  had  belonged  to 
such  prisoners,  it  certainly  would  have  been  claimed  and 
allowed  in  very  many  cases  before  the  present  time. 

The  statute  does  not  in  ternts  apply  to  persons  convicted 
of  criminal  offences.  The  words  used,  descriptive  of  classes^ 
100—27 
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are  "  such  persons  as  shall  be  committed  to  jail,"  and  "  every 
prisoner  not  committed  for  treason,  or  felony,"  &c.  The 
word  committedy  has  a  technical  sense  in  criminal  procedure. 
It  implies  sent  to  jail  or  other  proper  prison,  to  be  there  de- 
tained and  held  to  answer  for  a  criminal  offence  preferred, 
or  to  be  preferred  against  the  party  in  the  course  of  proce- 
dure, until  he  shall  be  discharged  according  to  law.  4  BL 
Com.,  296— 309 ;  Chit.  Cr.  Law,  107,  108;  Bouvier's  Law 
Die,  words, "  To  commit.  Commitment" ;  Bur.  Law  Die,  word 
*'  Commitment."  A  person  is  committed  to  jail  bj'  a  proper  tri- 
bunal to  answer  for  a  criminal  offence;  upon  conviction,  he  is 
sentenced  by  the  judgment  of  the  Court  to  be  imprisoned  in 
jail  as  a  punishment,  and  when  put  in  jail,  he  is  then  in  exe- 
cution of  the  judgment.  The  word  "  committed"  is  used  in  the 
statute  in  its  technical  sense,  certainly,  in  its  application  to 
prisoners  charged  with  criminal  offences. 

Moreover,  it  is  altogether  improbable  that  the  Legislature 
would,  by  such  provision,  interfere  to  mitigate  or  qualify  the 
punishment  imposed  by  the  Courts  upon  criminal  offenders ; 
and  if  it  had  intended  to  allow  such  enlargement  to  persons 
in  execution  for  criminal  offences,  it  would,  most  probably, 
have  conferred  express  authority  upon  the  Courts  to  allow 
or  disallow  it  in  their  sound  discretion.  As  this  is  not  done, 
strained  inference  and  unreasonable  implication  cannot  be 
allowed  to  confer  such  authority  upon  the  Courts  or  the 
Sheriff. 

The  Court,  therefore,  properly  held  that  it  had  not  author- 
ity to  grant  the  motions  of  the  appellant.  There  is  no  error, 
and  the  judgment  must  be  affirmed.  Let  this  opinion  be 
.certified  to  the  Superior  Court  according  to  law. 

It  is  so  ordered. 

No  error.  Affirmed. 
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STATE  V.  CALVIN  J.  GREEN. 

Variance;  what  is,  and  how  determined — Justices^  Courts  not 
Courts  of  Record — Evidence;  oral  of  proceedings  before  Mag- 
istraie — Fructm  Industriales ;  parol  exception  of — Perjury; 
form  of  indictment  for. 

1.  What  is  a  variance,  is  a  question  of  law,  and,  the  facts  being  admit- 

ted or  proven,  must  be  determined  by  the  Court.  But,  if  the  de- 
termination of  the  question  depends  upon  an  issue  of  fact,  it  must 
be  passed  upon  by  the  jmy,  with  instructions  from  the  Court,  as 
to  the  law. 

2.  Where  defendant  is  charged  with  perjury,  in  falsely  swearing  in  an 

action  entitled  A  v.  B,  tried  before  a  Magistrate,  and  it  is  shown  by 
the  summons  that  the  action  was  against  B  and  C :  Held,  that 
upon  oral  proof  that  C  was  nol  prossed  and  released,  before  the  case 
was  tried,  it  was  projwr  to  instiiict  the  jury  that  there  was  no  va- 
riance. 

8.  The  Court  of  a  Justice  of  the  Peace  is  not  a  Court  of  record,  and  the 
rules  of  evidence,  established  for  the  proof  and  authentication  of 
the  proceedings  of  Courts  of  record,  do  not  apply  to  such  Courts. 

4.  GroT^dng  crops,  being  frvctua  industriales,  are  presumed  to  pass  i^nth 

the  title  to  land  on  which  they  are  growing,  but  they  may  be  ex- 
cepted or  reserved  by  parol  when  the  land  is  sold,  and  oral  evi- 
dence is  admissible  to  prove  such  exception  or  reservation. 

5.  An  indictment  for  perjury  charged,  "  the  said  B,  Justice  of  the  Peace 

as  aforesaid,  having  then  and  there  competent  authority  and  power 
to  administer  the  said  oath  to  the  said  C.  G."  and  it  was  admitted 
that  the  Justice  had  jurisdiction  of  the  action  in  the  trial  of  which 
the  alleged  perjiu*y  was  committed ;  Held^  that  a  motion  in  arrest 
of  judgment,  for  that  the  indictment  failed  to  allege  that  the  oath 
was  taken  before  a  Court  of  competent  jurisdiction,  was  properly 
overruled. 

This  was  an  indictment  for  perjury,  tried  before  Shepherd, 
/..  at  the  October  Term,  1887,  of  .the  Superior  Court  of 
Durham. 

The  perjury  alleged  to  have  been  committed,  was  upon 
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the  trial  of  an  issue  joined  in  a  civil  action,  tried  before  G. 
A.  Barbee,  a  Justice  of  the  Peace  for  the  County  of  Durham, 
in  which  the  defendant  was  plaintiff  and  A.  M.  Rigsbee 
was  defendant. 

The  following  is  the  case  on  appeal  sent  to  this  Court : 

"The  only  record  evidence  introduced  as  to  the  action 
before  the  Justice  of  the  Peace  was  the  summons,  from 
which  it  appeared  that  the  defendant  brought  a  suit  against 
A.  M.  Rigsbee  and  John  H.  Shipp. 

The  suit  was  for  the  recovery  of  the  value  of  a  crop  of 
oats  and  other  crops,  of  the  value  of  fifty  dollars,  raised  in 
1887,  on  land  owned  by  the  defendant  Green.  This  land 
had  been  conveyed  in  trust  to  J.  A.  Long,  to  secure  a  certain 
indebtedness,  and  was  duly  sold  under  said  trust  by  said 
Long,  on  the  14th  day  of  May,  1887,  C.  A.  W.  Barham  act- 
ing as  agent  and  auctioneer  of  said  Long,  A.  M.  Rigsbee 
being  the  purchaser. 

The  Justice  of  the  Peace  testified,  that  when  the  case  was 
called,  the  plaintiflF  released  Shipp,  and  that  the  case  was 
nol  prossed  or  dismissed  as  to  him. 

The  witness  did  not  remember  whether  he  made  such  an 
order  before  or  after  the  trial. 

A.  M.  Rigsbee  testified,  that  such  an  order  was  made  by 
the  Justice  before  the  trial  was  entered  upon  between  de- 
fendant and  himself.  The  defendant  testified  that  the  trial 
was  between  himself  and  Rigsbee.  There  was  no  evidence 
that  such  an  order  was  entered  in  writing  before  the  trial 
commenced. 

It  was  in  evidence  that  defendant  testified  that,  at  said 
sale.  Long,  trustee,  and  Barham,  auctioneer,  announced  as 
a  part  of  the  terms  of  the  same,  that  the  crops  (including 
the  oats)  of  1887,  thus  growing  on  said  lands,  were  reserved 
and  should  not  pass  to  the  purchaser  with  said  land,  but 
that  they  were  reserved  to  the  defendant  C.  J.  Green,  and 
should  remain  his  property. 
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There  was  also  evidence  tending  to  show  that  said  testi- 
mony was  wilfully  and  corruptly  false. 

There  was  no  objection  to  the  admission  of  the  parol  evi- 
dence as  to  what  occurred  on  the  trial  before  the  Justice. 

The  defendant  asked  the  Court  to  charge,  that  there  was 
a  variance,  because  the  summons  showed  that  the  suit  was 
against  two  defendants,  to-wit :  Rigsbee  and  Shipp. 

The  Court  charged  the  jury  that  if,  before  the  trial  com- 
menced, the  Justice  made  an  order,  by  plaintiflF's  consent, 
nol  pressing  the  defendant  Shipp  and  discharging  him  from 
all  liability,  then  there  would  be  no  variance ;  but  if  no  such 
order  was  made  before  the  trial,  there  would  be  a  variance, 
and  the  defendant  should  be  acquitted.  The  Court  also 
charged,  that  it  was  not  necessary  that  the  Justice  should 
have  at  once  reduced  the  order  to  writing ;  that  if  he  an- 
nounced it  as  his  order,  it  would  be  suflBcient  for  the  pur- 
poses of  this  trial.    The  defendant  excepted. 

The  defendant  also  asked  the  Court  to  charge  that,  as  the 
trustee  Long  executed  a  deed  without  reservation  to  the  said 
Rigsbee,  it  could  not  be  shown  by  parol  that  the  crops  were 
excepted,  and  that  such  exception  would  be  of  no  avail ;  that 
the  alleged  facts  testified  to  by  the  defendant  were,  therefore, 
immaterial  and  the  defendant  should  be  acquitted. 

The  Court  declined  to  so  instruct  the  jury,  and  the  defen- 
dant excepted. 

There  Was  a  verdict  against  the  defendant,  who  moved  for 
a  new  trial  on  the  exceptions  taken.  The  motion  was  .over- 
ruled, and  the  defendant  moved  in  arrest  of  judgment,  for 
that  the  indictment  did  not  allege  that  the  oath  was  taken 
before  a  Court  of  competent  jurisdiction. 

Motion  overruled.  Defendant  excepted."  Judgment  and 
appeal. 

The  Attorney  General^  for  the  State. 

Messrs,  J.  Manning  and  E,  C.  Smithy  for  the  defendant. 
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Davis,  J.,  (after  stating  the  facts).  1.  The  first  ground  of 
exception  was  to  the  refusal  of  the  Court  to  charge  that  there 
was  a  variance  between  the  indictment  and  the  proof. 

What  amounts  to  a  variance  is  a  question  of  law,  and 
the  facts  being  admitted  or  proven,  must  be  determined  by 
the  Court.  The  cases  of  State  v.  Raiford,  2  Dev.,  214,  and 
State  V.  IshaiUy  3  Hawks,  185,  cited  by  counsd  for  the  defen- 
dant, were  issues  joined  on  pleas  of  nid  tiel  record^  and  were 
properly  tried  by  the  Court,  and  not  by  the  jury ;  but  if  the 
determination  of  the  question  depends  upon  an  issue  of  fact, 
it  must  be  passed  upon  by  the  jury,  with  instructions  from 
the  Court  as  to  the  law,  as  was  done  by  the  Court  in  this 
ease  and  this  is  not  in  conflict  with  State  v.  Harvell,  4  Jones, 
55.  There  was,  in  fact,  no  variance,  as  upon  the  finding  of 
the  jury,  under  instructions  from  the  Court,  the  action  before 
the  Magistrate  in  which  the  perjury  is  alleged  to  have  been 
committed  was  dismissed  as  to  Shipp,  and  the  cause  was  at 
issue  only  between  Rigsbee  and  the  defendant.  State  v. 
Collins,  85  N.  C,  511. 

But  as  the  summons  was  issued  against  two,  it  was  insisted 
that  parol  evidence  was  not  competent  to  show  that  the  ac- 
tion was  dismissed  as  to  one.  This  is  a  misapprehension. 
The  Court  of  a  Justice  of  the  Peace  is  not  a  Court  of  record, 
and  the  rules  of  evidence  established  for  the  proof  and  au- 
thentication of  the  proceedings  of  Courts  of  record  do  not 
apply  to  such  Courts.     Reeves  v.  Davis,  80  N.  C,  209. 

2.  The  second  exception  is,  that  the  alleged  fact  testified 
to  was  immaterial,  because  it  could  be  of  no  avail,  as  the 
deed  passed  the  crop  with  the  land,  and  the  parol  reserva- 
tion was  of  no  effect.  This,  also,  is  a  misapprehension. 
Growing  crops  may  be  excepted  or  reserved  by  parol  in  the 
sale  of  land,  and  when  so  reserved  do  not  pass  by  the  deed 
conveying  the  land.  "  The  reason  is,"  as  was  said  by  Bynum, 
J.,  in  Bond  V.  Coke,  71  N.  C,  97,  illustrating  the  distinction 
between  those  chattels  which  become  merged  in  the  land, 
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and  those  which,  though  annexed  to  the  land,  do  not  pass 
with  it,  "  that  they  are /rudus  indtistrialeSy  and,  for  most  pur- 
poses, are  regarded  as  personal  chattels,  even  before  they  are 
severed  from  the  soil."  Brittain  v.  McKay^  1  Ired.,  265,  and 
Lewis  V.  McNaU,  65  N.  C.  63. 

Crops  growing  on  land  are  presumed  to  pass  with  the  title, 
but  this  presumption  may  be  rebutted.  Walton  v.  Jordan^ 
65  N.  C,  170. 

3.  The  motion  in  arrest  of  judgment  was  properly  over- 
ruled. It  is  not  denied  that  the  Justice  of  the  Peace  had 
jurisdiction  of  the  action,  in  the  trial  of  which  the  alleged 
perjury  was  committed,  and  it  is  charged  in  the  usual  form, 
that  the  oath  was  duly  administered,  "  the  said  G.  A.  Barbee, 
Justice  of  the  Peace,  as  aforesaid,  having  then  and  there 
competent  authority  and  power  to  administer  the  said  oath 
to  the  said  C.  J.  Green."    State  v.  Davis,  69  N.  G.,  495. 

There  is  no  error. 

No  error.  Affirmed. 


STATE  V.  F.  L.  DULA,  JESSE  DULA  and  JOHN  DULA. 

Justices  of  the  Peace;  jurisdiction  and  practice  in  criminal  cases 
— Resisting  an  Officer — Special  Deputation  of  Officers  under 
Sec.  645  (f  The  Code — Wairant;  when  must  be  shown — 
Evidence  of  Notice. 

1.  The  judgment  of  a  Justice  of  the  Peace  that  a  defendant,  charged 

with  an  offence  of  whicli  a  Magistrate  has  final  jurisdiction,  is 
guilty,  and  imposing  a  fine,  is  not  void  l)ecause  of  irregularity  in 
the  warrant,  when  defendant  failed  to  api)eal. 

2.  Where  defendants,  adjudged  guilty  and  to  pay  a  fine  and  costs,  prom- 

ised to  pay  the  same  within  ten  days,  and  upon  such  promise  were 
permitted  to  go  at  liberty,  it  was  within  the  ix)wer  of  the  Magis- 
trate to  order  their  arrest  ui)on  their  failure  to  make  such  pay- 
ment at  the  time  agreed  on. 
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3.  In  such  a  case,  the  fact  that  the  defendants  had  been  arrested  on  the 

original  warrant  by  the  same  specially  deputized  officer,  who  had 
in  hand  the  second  order  of  arrest,  was  some  evidence  that  they 
liad  notice  of  the  capacity  in  which  he  was  acting,  when  he  at- 
tempted to  arrest  them  under  the  second  order. 

4.  A  known  officer  need  not  show  a  warrant  when  he  makes  an  arrest; 

an  officer  appointed  for  a  special  purpose  must  show  a  warrant,  if 
it  is  demanded  of  liim,  but  not  otherwise. 

5.  Although  Justices  of  the  Peace  are  the  sole  judges  of  the  **  extraor- 

dinary cases''  provided  for  in  n$  645  of  The  Code,  yet  it  is  w^ell 
that  they  should  set  out,  in  the  si)ecial  deputation,  that  it  is  done 
for  the  want  of  a  regularly  constituted  officer. 

This  was  an  indictment  for  an  assault  with  deadly 
weapons,  and  resisting  an  officer,  tried  before  Clark^  J.,  at 
March  Term,  1886,  of  Wilkes  Superior  Court.  Verdict  of 
guilty.     Defendants  appealed. 

It  was  in  evidence  that  H.  Kendall  was  a  Justice  of  the 
Peace  for  the  County  of  Wilkes,  and,  as  such,  on  the  10th 
day  of  March,  1886,  upon  the  affidavit  of  one  W.  L.  Dula, 
issued  a  warrant  against  the  defendant  F.  L.  Dula,  for  tres- 
pass upon  the  lands  of  said  W.  L.  Dula.  The  warrant  does 
not  state  that  the  trespass  was  "  after  being  forbidden  "  or 
**  without  license  therefor."  Written  on  the  warrant  was  the 
following :  **  I  depute  G.  B.  Walsh  to  execute  this  process, 
this  March  10th,  1886.  (Signed)  H.  Kendall,  J.  P.-  Exe- 
cuted and  returned  by  G.  B.  Walsh,  Deputy,  March  13th, 
1886. 

Fine $1  00 

Justice^s  cost 1  50 

Officer^s  cost - 3  40 

Win  esses*  cost 3  00 


*8  90 


On  the  7th  day  of  April,  1886,  the  following  was  issued 
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"STATE  OF  NORTH  CAROLINA,  \  t,._,^^,,  p  ,.„^ 

Wilkes  County,      j  J^'stices  Cirt. 

State  and  W.  L.  Dula 

vs. 

F.  L.  Dula. 

Whereas,  judgment  was  rendered  against  F.  L.  Dula,  in 
the  above  entitled  cause,  on  the  19th  day  of  March,  1886, 
for  the  sum  of  $1  fine,  $7.90  costs,  and  the  said  Dula  was 
given  10  days  to  discharge  said  fine  and  cost,  and  the  said 
F.  L.  Dula  and  Mrs.  Dula  signed  a  written  agreement  to  the 
aforesaid  effect,  and  then  failed  to  comply  with  said  agree- 
ment, the  time  being  out  and  expired.  These  are,  therefore, 
to  command  any  lawful  officer  to  arrest  or  apprehend  the 
said  F.  L.  Dula,  and  bring  him  before  the  undersigned  Jus- 
tice of  the  Peace,  that  he  may  be  dealt  with  as  the  law  di- 
rects." 

Signed  and  sealed  by  H.  KENDALL,  J.  P. 

The  following  is  endorsed  thereon  : 

"Depute  G.  B.  Walsh  to  serve  this  process  on  April  7th, 
1886.  H.  KENDALL,  J.  P." 

The  judgment  in  the  magistrate's  Court,  signed  by  H. 
Kendall,  is  as  follows :  "  Upon  the  oath  of  W.  L.  Dula,  set- 
ting forth  that  F.  L.  Dula  cut  his  timber  and  defaced  his 
line  a  warrant  is  issued  against  the  said  F.  L.  Dula,  and 
was  delivered  to  G.  B.  Walsh,  a  deputy  officer  of  said  countj^ 
to  be  executed  on  this  the  10th  day  of  March,  1880.  War- 
rant returnable  this  the  13th  dav  of  March,  1886.  Exe- 
cuted.  Whereupon,  the  defendant  was  produced  in  Court, 
and  the  following  proceedings  had  :  Case  postponed  till  the 
19th  instant.     Parties  appeared   and  trial  coming  on,  the 


426  IN  THE  SUPREME  COURT. 


State  v.  Dula. 


testimony  being  considered,  it  is  adjudged  that  he  pay  a  fine 
of  $1,  and  all  costs  of  the  action,  amounting  to  $7.90." 

There  was  evidence  tending  to  show  that  the  proceeding 
before  the  magistrate  against  F.  L.  Dula  was  for  entering 
upon  land  after  being  forbidden  ;  that  the  magistrate  "  de- 
puted" Walsh  to  execute  the  warrant;  that  the  second  pro- 
cess (after  the  judgment  of  the  Court  imposing  the  fine  and 
adjudging  costs  against  F.  L.  Dula)  was  issued,  and  placed 
by  the  magistrate  in  the  hands  of  Walsh,  with  the  deputation 
endorsed ;  that  Walsh  took  the  process,  and,  in  company 
with  tliree  others,  went  to  the  "  farm  of  the  defendants 
where  they  were  at  work,  and  attempted  to  arrest  Lafayette 
Dula;"  told  him  thev  had  come  to  arrest  him  and  take  him 
before  the  magistrate  to  pay  the  bill  of  costs,  &c.  Dula  said, 
"where  is  your  officer?"  VValsh  said,  "I  am  the  officer;" 
(he,  Walsh),  walked  up  near  to  the  defendant  Lafayette  Dula, 
who  drew  back  his  axe  "  in  a  threatening  attitude,  and  said, 
he  would  kill  him  if  he  tried  to  arrest  him."  He  was  within 
striking  distance.  The  defendants,  Jesse  and  John  Dula — 
the  former  ran  in  between  them — threatening  to  use  a  knife, 
and  the  latter  a  pole,  which  he  had  in  his  hand  drawn  back. 
Walsh  did  not  show  the  process  under  which  he  was  attempt- 
ing to  make  the  arrest,  or  tell  the  defendants  that  he  had 
such  process. 

"Counsel  for  defendants  asked  the  Court  to  charge  the 
jury,  that  the  proceedings  before  a  Justice  of  the  Peace  were 
void  and  did  not  authorize  the  issuing  of  the  process  which 
Walsh  had  at  the  time  of  the  alleged  assault,  and  that  the 
process  itself  was  void.  His  Honor  declined  to  so  charge 
the  jury,  but  told  them,  as  the  defendants  did  not  appeal 
from  the  judgment  therein  rendered,  the  process  authorized 
the  arrest  of  the  defendants."     Defendants  excepted. 

The  Court  was  then  asked  to  charge  the  jury,  "that  it  was 
the  duty  of  the  deputed  officer,  Walsh,  to  either  have  shown 
the  said  process,  or  have  told  the  defendants  that  he  had  such 
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process  in  his  possession."  His  Honor  declined  to  so  in- 
struct the  jury,  but  told  them  that  "  if  the  defendants  knew 
that  the  said  Walsh  had  such  process  and  resisted  the  pro- 
cess in  the  manner  described  by  the  witnesses,  they  would 
return  a  verdict  of  guilty  against  all  the  defendants,  who 
assisted  in  resisting  the  arrest."    Defendants  excepted. 

Attorney  General^  for  the  State. 
No  counsel  for  the  defendants. 

Davis,  J.,  (after  stating  the  facts).  The  original  warrant, 
issued  by  the  Justice  of  the  Peace,  does  not  state  that  the- 
trespass  on  the  prosecutor's  land  was  after  being  forbidden 
or  without  license,  and  was  very  irregular,  but  no  exception 
was  taken  on  this  account,  and  if  it  had  been,  the  Magistrate- 
could  have  amended  it,  and,  as  he  had  jurisdiction  of  the 
subject-matter  tried  before  him,  his  judgment  was  not  void. 
In  ^ate  v.  Curtis^  1  Haywood,  471,  (Battle's  Edition,  543,)  itia 
said :  "  If  a  Justice  of  the  Peace  issue  a  warrant  for  a  mat- 
ter within  his  jurisdiction,  although  he  may  have  acted 
erroneously  in  the  previous  stages,  the  officer  should  execute 
it  *  *  *  If  the  officer  be  a  known  officer  of  the  district 
in  which  he  is  acting,  he  need  not  show  his  warrant  when 
he  makes  the  arrest;  but  if  he  is  an  officer  appointed  for  a 
special  purpose,  he  ought  to  show  his  warrant,  if  demanded" 

In  Stat€  V.  Garrett,  1  Winst.,  144,  it  is  said  that  one  who  is 
not  a  known  officer  ought  to  show  his  warrant,  and  read  it, 
if  required,  but  even  when  required,  as  was  done  in  that 
case,  he  is  not  made  a  trespasser  ab  initio  if  the  party  to  be 
arrested  knew  he  had  the  warrant. 

The  Magistrate  having  adjudged  that  the  defendant  Lafay- 
ette Dula  should  pay  the  fine  and  costs,  his  agreement  to 
pay  it  within  ten  days,  and  the  assent  thereto  by  the  Magis- 
trate, did  not  operate  as  a  discharge  of  the  judgment,  and  it 
was  competent  for  him  to  issue  the  warrant  to  enforce  the- 
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judgment,  and,  being  within  his  jurisdiction,  the  officer  was 
justified  in  executing  it.    The  fact  that  Walsh  was  the  same 
special  officer  who  first  executed  the  process,  was  some  evi- 
dence of  notice  of  the  capacity  in  which  he  was  acting. 

We  were  not  favored  with  an  argument  for  the  defendants 
in  this  Court,  and  we  take  occasion  to  say,  that  while  Justices 
of  the  Peace  must  be  the  judges  of  the  "  extraordinary  cases  " 
mentioned  in  section  645  of  Th^  Code,  in  which  they  are  au- 
thorized to  issue  precepts  or  mandates  to  persons  other  than 
a  regular  officer,  it  is  always  well  to  state  that  the  person 
specially  appointed  or  deputed,  is  so  appointed  for  the  want 
of  a  regularly  constituted  officer,  and  we  believe  that  such 
has  been  the  practice.  The  statute  does  not  contemplate  the 
appointment  of  special  constables,  except  in  "  extraordinary 


-cases." 


We  think  that  neither  of  the  exceptions  to  the  ruling  of 
his  Honor  can  be  sustained,  and  there  is  another  view  of 
the  case,  fatal  to  the  defendant. 

The  assaults  were  with  deadly  weapons.  Can  there  be 
any  doubt,  that  if  Walsh  had  been  killed,  under  the  circum- 
stances testified  to,  the  defendants  would  have  been  guilty, 
:at  least,  of  manslaughter?  It  has  been  said,  that  "  when  the 
facts  of  a  case  of  homicide  constitute  the  crime  of  man- 
s'aughter,  if  no  killing  ensue,  the  same  state  of  facts  will 
necessarily  make  the  case  of  an  assault  and  batterj\"  State 
V.  Leary,  88  N.  C,  615;  Braddy  v.  Hodges,  99  N.  C,  319. 

There  is  no  error. 

Affirmed. 


r 
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STATE  V.  STEPHEN  FREEMAN. 

Rape;  d€claratio7i8  of  Prosecutrix  —Evidence ;  former  consistent 
declarations  of  Witness — Juror  under  ch.  63,  §  19,  L.  ^85,  and 
§  1722,  The  Code— Alibi— ^  413,  The  Code. 

1.  A  juror  drawn  on  a  si)ecial  venire,  under  ch.  63.  j5  19,  L.  1885,  is  com- 

petent under  g  1722,  The  Code,  although  not  a  freeholder. 

2.  The  refusal  to  reject  an  incompetent  juror  cannot  be  assigned  for 

error,  if  the  prisoner  fails  to  exhaust  his  peremptory  challenges. 

3.  Semble,  tliat  when  a  man  is  cliarged  with  rape,  the  full  particulars  of 

a  complaint,  made  by  the  woman  raped,  against  him  to  other  per- 
sons in' his  absence,  too  long  after  the  perpetration  of  the  crime  to 
be  part  of  the  res  gestcB,  may  be  given  in  evidence  by  the  prosecu- 
trix. 

4.  Where  a  w^itness  is  subsequently  impeached,  it  is  not  error  to  allow 

him  to  testify,  when  fii-st  examined  as  to  consistent  statements 
made  by  him  to  other  persons.  The  admission  of  such  statements 
before  the  witness  is  Impeached,  although  inopportime.  is  not  more 
detrimental  to  the  prisoner  tlian  it  would  have  been  if  permitted 
at  a  later  stage  of  the  triaJL 

5.  The  refusal  to  permit  a  proper  question  to  be  asked  cannot  be  as- 

signed for  error,  if  the  fact  embraced  in  the  question  is  afterwards 
permitted  to  be  shown. 

6.  In  a  prosecution  for  rape,  it  is  error  to  refuse  to  allow  the  defendant 

to  show  by  the  prosecutrix,  on  cross-examination,  that  she  had 
formerly  given  birth  to  a  bastard. 

7.  The  Judge,  in  summing  up  the  evidence  of  the  prosecutrix,  said: 

"  whether  her  testimony  be  true  or  false,  she  testified  most  posi- 
tively that  the  prisoner  was  the  man  who  committed  the  rape 
upon  her,"  and  was  about  to  proceed  to  consider  the  other  testi- 
mony, when  prisoner's  counsel  called  attention  to  his  failure  to- 
state  that  the  prosecutrix  had  said  that  she  did  not  know  the 
woman  C  G,  to  which  the  Judge  said,  **  Yes,  I  believe  that  she 
did  say  that  f  Held,  that  such  remark  was  a  sufficient  response  to 
the  request  of  priJaoner's  counsel,  and  did  not  convey  an  opinion 
of  the  Judge  in  violation  of  §  413,  The  Code. 

8.  While  the  doctrine,  that  when  an  alibi  is  relied  on  as  a  defence,  the  bur- 

den is  shifted  to  the  prisoner  to  establish  it,  is  not  sanctioned,  yet,  if 
the  jury  are  so  instructed,  the  effect  of  the  instruction  is  done 
away  with,  if  followed  by  an  instruction  that  the  State  must  prove, 
beyond  a  reasonable  dovbt,  both  the  corpus  delicti  and  its  perpe^ 
tration  by  the  prisoner. 
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Indictment  for  rape,  tried  before  Mearea,  J.,  at  November 
Term,  1887,  of  the  criminal  Court  of  New  Hanover  county. 
The  facts  are  set  out  in  the  opinion. 

Attorney  General^  for  the  State. 

Mr.  Thomas  W,  Strange,  for  the  defendant. 

Smith,  C.  J,  The  prisoner  is  charged  with  having  com- 
mitted a  rape  upon  the  body  of  one  Addie  Sellers,  and  upon 
his  trial  in  the  Criminal  Court  of  New  Hanover  County  at 
November  Term,  1887,  was  found  guilty  by  the  jury,  and 
from  the  judgment  rendered  upon  the  verdict,  appealed  to 
this  Court.  The  prosecutrix,  a  married  woman,  of  the  age 
of  twenty- three  years,  and  residing  alone  with  a  young  child 
in  the  city  of  Wilmington,  her  husband  being  at  work  in 
Georgia,  testified  us  follows : 

In  the  afternoon  of  the  day  preceding  the  night  on  which 
the  outrage  was  perpetrated,  while  the  witness  was  in  con- 
versation with  one  Mary  Jones,  a  colored  woman,  who  had 
-come  to  her  house  which  contains  but  a  single  room,  the 
prisoner  came  to  the  door  and  asked  witness  if  she  had  anj- 
empty  bottles  to  sell,  remaining  but  a  few  moments  and  then 
inquired  if  witness  lived  there  alone ;  witness  replied  "yes," 
and  that  her  husband  had  gone  to  Georgia.  She  did  not  at 
the  time  know  the  name  of  the  prisoner,  but  she  noticed 
that  his  voice  was  a  very  peculiar  one.  Later  in  the  night, 
between  the  hours  of  1  and  2  o'clock,  while  alone  with  her 
child,  a  person  knocked  at  the  door  and  asked  to  be  let  in. 
On  her  refusal  in  positive  terms  to  admit  him,  he  enquired 
if  there  were  any  fast  girls  in  the  neighborhood,  and  witness 
told  him  of  a  house  where  it  was  said  lived  women  of  that 
class,  and  he  went  away.  In  a  little  time  he  returned  and 
:  again  asked  to  be  admitted,  adding  that  he  would  not  hurt 
her.  Being  again  refused,  he  said  there  were  then  four  men 
.outside  and  if  she  did  not  open  the  door  they  would  break 
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in,  to  which  witness  replied,  that  she  would  shoot  him  if  he 
forced  the  door  open.  He  then  leaving  the  front  door  went 
to  a  window  and  tried  to  break  it  open,  at  the  time  firing  a 
pistol.  Whereupon  she  was  frightened  and  screamed  in  a 
verv  loud  voice.  He  then  went  to  the  back  door  and  tried 
to  force  an  entrance  which  she  resisted  by  pushing  against 
it,  but  he  overcame  her  resistance  and  forced  the  door  open 
and  entered  the  room.  Thereupon  she  retreated  towards 
the  front  door  screaming  with  all  her  might,  when  he 
advanced,  seized  her  by  the  throat  and  choked  her  with 
sach  severity  as  to  suppress  her  cries,  threw  her  down  upon 
the  floor  dragged  her  out  to  a  fence  a  few  feet  from  the  house 
and  still  holding  her  by  the  throat  accomplished  his  pur- 
pose. He  then  inquired  if  she  knew  him,  and  she,  fearing 
that  he  would  take  her  life  if  she  did  know  him,  answered 
"no"  she  did  not  know  him,  and  she  gave  the  answer  in 
fear  for  her  life,  while  she  could  recognize  and  identify  him 
both  from  his  appearance  and  unusual  voice,  but  did  not 
then  know  his  name,  nor  did  it  occur  to  her  that  he  was  the 
same  man  who  had  called  the  day  before  and  learned  about 
her  being  alone,  but  after  the  rape  was  consummated,  she 
called  to  mind  the  coincidence.  When  he  effected  an 
entrance  there  was  a  bright  light  burning  in  the  room  and 
she  had  a  good  look  at  him  and  has  no  doubt  whatever  of 
the  identity  of  the  prisoner  as  the  person  who  committed 
the  crime.  Very  soon  after,  afraid  to  remain,  she  went  alone 
to  the  house  of  one  Robert  Sky  lock,  an  elderly  colored  man, 
who  resided  in  the  neighborhood  in  a  house  of  his  own,  part 
of  which  is  rented  and  occupied  by  one  Smith,  an  elderly 
white  woman,  to  obtain  shelter  and  protection,  and  after  tell- 
ing him  of  the  criminal  assault,  requested  him  to  go  and 
nail  tip  the  doors  of  her  house,  which  was  done.  There  was 
corroborative  testimony  from  others  who  heard  the  cries 
after  midnight  and  the  report  of  the  pistol,  and  there  were 
many  witnesses  who  swore  to  the  presence  of  the  prisoner  at 
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his  own  house  with  his  wife  on  the  night  in  question,  and 
tend  to  show  that  he  remained  at  home  during  the  period 
within  which  the  criminal  assault  was  made.  It  is  not 
deemed  necessary  to  set  out  the  evidence  in  detail,  which  is 
voluminous  and  extends  over  more  than  twenty  pages  of 
law  cap,  in  order  to  a  proper  understanding  of  the  rulings  to 
which  exception  is  taken  by  the  prisoner. 

1.  The  first  exception  is  to  a  disallowance  of  a  challenge 
of  one  S.  S.  Mitz,  a  juror  tendered  to  the  prisoner,  for  that 
he  was  not  a  freeholder,  and  to  the  refusal  of  the  Court  to  per- 
mit an  inquiry  into  the  fact  of  this  alleged  disqualification. 
The  juror  was  one  of  the  number  of  the  special  venire  drawn 
from  the  jury  box  under  the  directions  of  the  Act  of  1885, 
chap.  63,  §  19,  which  requires  the  jurors  to  be  taken  from  the 
box  prepared  by  the  Board  of  County  Commissioners,  and 
to  possess  the  qualifications  of  jurors  in  the  Superior  Courts. 
Hence,  such  as  would  be  competent,  and  whose  names  are 
directed  to  be  put  in  the  jury  box,  from  which,  in  the  Supe- 
rior Courts,  the  regular  panel  is  formed  according  to  §  1722 
of  the  The  Code,  are  competent  to  serve  in  the  Criminal  Court, 
as  they  are  drawn  in  the  same  manner,  and  among  the  re- 
quired qualifications  is  not  that  of  having  a  freehold  estate. 
State  V.  Wincrofi,  76  N.  C,  38. 

But  if  there  were  error  in  the  ruling,  it  is  removed  by  the 
fact  that  the  juror  was  peremptorily  challenged,  and  a  jury 
of  good  and  lawful  men  constituted  without  exhausting  the 
number  of  jurors  allowed  to  be  peremptorily  challenged, 
with  which  the  prisoner  was  content.  StaJte  v.  Arthur^  2  Dev., 
217 ;  State.\.  Eensley,  94  N.  C,  1021. 

2.  The  second  exception  is  to  the  admissions  of  the  decla- 
rations made  by  the  prosecutrix  to  Sky  lock  and  Mrs.  Smith, 
soon  after  the  occurrence,  when  she  went  over  to  their  house, 
and  in  which  she  gave  a  minute  and  particular  account  of 
what  transpired  at  her  own  house.    Testimony  was  received 
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from  her  of  what  she  said  to  others,  at  diflFerent  times,  when 
detailing  the  occurrence. 

The  objection  is  not  to  her  making  complaint  of  the  out- 
rage, for  this  is  corroborative  of  her  testimony  at  the  trial, 
and  tends  to  repel  the  inference  drawn,  from  silence  and  in- 
action, of  the  connection  having  been  with  her  consent,  but 
that  the  particular  facts  cannot  be  given  in  evidence  to  sup- 
port her  credit,  unless  it  has  been  assailed.  Such  seems  to 
be  the  law,  as  laid  down  in  the  decisions  of  the  Courts,  and 
thence  derived  by  recognized  and  approved  writers  on  the 
subject. 

The  rule  which  thus  shuts  out  the  words  in  which  the 
complaint  is  made,  and  early  arrests  the  testimony  so  that  it 
cannot  be  seen  what  kind  of  complaint  was  made,  and  its  im- 
port, as  corroborating  the  charge,  seems,  notwithstanding  ita 
general  acceptance,  not  to  commend  itself,  for  suflScient  and 
satisfactory  reasons,  to  the  judicial  mind.  Accordingly,  in  & 
foot  note,  appended  to  the  subject  of  rape  in  the  third  volume 
of  Greenleaf's  Evidence,  are  found* these  words:  "Mr.  Ste- 
phens also,  in  his  note  5  to  article  8,  states  that  the  practice 
of  admitting  particulars  of  the  complaint,  is  in  accordance 
with  common  sense,  and  cites  the  language  of  Park,  B.,  in 
Reffina  v.  Waiker,  2  M.  &  Rob.,  212,  (to  which  we  have  not 
had  access,)  where  he  says  tfie  sense  of  the  thing  certainly  is,. 
that  the  jury  should,  in  the  first  instance,  know  the  nature 
of  the  complaint  made  by  the  prosecutrix,  and  aU  that  she 
then  said.  But,  for  reasons  which  I  never  could  understand^ 
the  usage  has  obtained  that  the  prosecutrix's  counsel  should 
only  inquire  whether  a  complaint  was  made  by  the  prose- 
cutrix of  the  prisoner's  conduct  towards  her,  leaving  the 
prisoner's  counsel  to  bring  before  the  jury  the  particulars  of 
the  complaint  by  cross-examination."  "  It  is  said,"  proceeds 
the  note,  "  that  Baron  Bromwell,  of  the  English  Court  of  the 
Elzchequer,  was  in  the  habit  of  admitting  the  complaint 
itself."  In  this  country  the  practice  has  been  to  admit  only 
100—28 
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the  fact  that  a  complaint  was  made,  unless  the  complaint 
was  made  so  soon  after  the  offence  as  to  be  part  of  the  res 
gestm.  The  comments  of  Baron  Park  are  mentioned,  but  not 
with  entire  approval,  by  the  author  of  another  valuable 
treatise,  Best  on  Evidence,  p.  471,  Notes.  Again,  we  find 
this  statement  of  the  ruling  in  a  recent  case,  Regina  v.  Wood^ 
14  Cox,  C.  C,  46,  also  not  in  our  library :  "When  a  man  is 
charged  with  committing  a  rape,  the  full  particulars  of  the 
complaint  the  woman  made  against  him  to  other  persons  in 
his  absence,  sometime  after  the  alleged  offence,  may  be  given 
in  evidence" — by  whom,  is  not  stated. 

This  is  in  consonance  with  adjudications  in  this  State, 
which,  whenever  the  witness  is  impeached  and  in  whatever 
manner,  even  if  it  be  done  in  the  cross-examination,  per- 
mits his  credit  to  be  sustained  by  proof  of  declarations  made 
to  others  similar  to  the  testimony  given  in  and  assailed,  and 
these  may  be  proved  by  the  witness  who  made  them.  State 
v.  George,  8  Ired.,  324;  March  v.  HarreUy  I  Jones,  329,  and 
subsequent  cases ;  vide  State  v.  Whitfield,  92  N.  C,  831.  As 
any  mode  of  assailing  the  truthfulness  of  a  witness  warrants 
a  resort  to  the  necessary  means  of  repairing  the  injury  to 
his  credit,  and  re-instating  it  before  those  who  are  to  pass 
upon  its  weight,  so  a  witness  may  be  surrounded  by  circum- 
stances tending  to  impair  his  credit,  such  as  a  conspirator  tes- 
tifying against  his  associates  in  crime,  who  comes  before  the 
jury  under  a  cloud,  which  would  seem  to  admit  of  its  dis- 
persion by  evidence  in  support  of  his  o^^edit,  and  if  the  rule 
be  thus  extended,  it  would  be  difficult  to  put  the  prosecutrix 
testifying  to  an  outrage  on  her  person,  to  which,  most  com- 
inonly,  she  is  the  sole  witness,  outside  the  sphere  of  its  ope- 
ration. 

But,  in  enumerating  the  difficulties  attending  the  general 
rule,  we  do  not  find  it  necessary  to  declare  that  the  narra- 
tion of  the  particulars  of  the  crime,  so  near  the  time  of  its 
.commission,  was  proper  to  be  received;  there  was  abundant 
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impeaching  and  contradictory  evidence  offered,  subsequently, 
to  render  that  in  dispute,  if  heard  afterwards,  competent; 
nor  do  we  see  in  what  manner  its  being  offered  at  an  inop- 
portune time  could  be,  for  that  reason,  more  detrimental  to 
the  prisoner's  defence  than  it  would  have  been  if  heard  at  a 
later  stage  of  the  trial.  These  views  have  more  or  less  ap- 
plication to  all  the  confirmatory  declarations  of  the  prosecu- 
trix, made  to  different  persons,  descriptive  of  what  tran- 
spired. 

3.  The  next  exception  is  to  the  ruling  out  of  the  question 
asked  by  the  prisoner's  counsel,  on  the  cross-examination  of 
the  prosecutrix,  as  to  whether  she  had  ever  given  birth  to  a 
bastard  child?  The  ruling  was  clearly  erroneous,  and  would 
have  led  to  a  new  trial,  but  that  the  fact  was  afterwards 
proved  and  admitted  both  by  the  Solicitor  and  the  prosecu- 
trix, re-called  for  the  purpose  of  testifying  to  the  fact,  with 
a  brief  cross-examination  of  the  prisoner's  counsel,  and  this 
in  unequivocal  terms., 

4.  The  Judge,  while  recapitulating  the  testimony  of  the 
prosecutrix  and  commenting  thereon,  used  this  language : 
"  The  prosecutrix  testified  that  she  was  certain  that  the  pris- 
oner was  the  man  who  came  to  her  house  on  the  afternoon 
before  the  rape  was  committed  upon  her,  and  while  Mary 
Jones  was  in  her  house,  and  asked  if  she  had  any  bottles  to 
dispose  of;  and  also  enquired  if  she  lived  there  alone;  and 
that  he  was  the  man  who  came  to  her  house  and  effected  a 
forcible  entrance  and  committed  a  rape  upon  her  on  the 
night  in  question.  Whether  her  testimony  be  true  or  false, 
she  testified  most  positively  that  the  prisoner  was  the  man 
who  committed  the  rape  upon  her."  The  Court,  having 
concluded  the  recapitulation  of  the  testimony  of  the  prose- 
cutrix, was  about  to  proceed  to  consider  the  other  testimony, 
when  the  prisoner's  counsel  called  attention  to  the  failure  to 
state,  that  the  prosecutrix,  replying  to  a  question  of  the 
Solicitor,  had  said  that  she  did  not  know  the  woman  Celia 
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Gardner;  to  which  the  Court,  in  a  distinct  voice  said,  "Yes, 
I  believe  that  she  did  say  that."  This,  as  an  insufficient 
response  to  request  of  counsel,  forms  the  subject  of  another 
exception. 

In  this,  we  see  no  invasion  of  the  principle  contained  in 
the  Act  of  1796,  The  Code,  §  413,  which  forbids  the  Judge 
to  give  any  opinion,  "whether  a  fact  is  fully  or  sufficiently 
proven."  He  but  states  what  was  sworn  to  by  the  witness, 
and  the  positive  manner  in  which  she  declared  her  recogni- 
tion of  the  prisoner  as  the  author  of  the  assault  upon  her, 
'with  which  the  omitted  part  seems  to  have  no  very  clear 
connection;  nor  is  there  indicated,  so  far  as  we  can  see, 
any  inclination  of  the  Judge's  own  mind  upon  the  question 
of  identity. 

5.  The  following  portion  of  the  charge  is  also  excepted  to 
as  an  erroneous  statement  of  the  law,  following  instructions 
bearing  upon  and  applicable  to  the  facts  testified  to : 

"  The  general  rule  applicable  to  all  criminal  cases  is,  that 
the  burden  rests  upon  the  State  to  establish  the  guilt  of  the 
prisoner  (accused)  beyond  a  reasonable  doiibt,  and,  applying 
it  to  the  facts  of  this  case,  the  law  requires  that  the  State 
must  establish  two  facts  beyond  a  reasonable  doubt  in  order 
to  convict  the  prisoner.  In  the  first  place,  the  State  must 
establish  the  fact,  beyond  a  reasonable  doubt,  that  a  rai>e 
was  committed  on  the  person  of  the  prosecutrix,  on  the  night 
in  question,  by  some  man ;  and  in  the  second  place,  that,  if 
a  rape  was  committed  on  the  person  of  the  prosecutrix  on  the 
night  in  questiori,  the  prisoner  at  the  bar  is  the  man  who  com- 
mitted it.  And,  therefore,  if  the  State  fails  to  establish  either 
one  of  these  facts,  beyond  a  reasonable  doubt,  in  the  minds 
of  the  jury,  the  prisoner  should  be  acquitted."  The  objec- 
tionable part  is  in  the  words  that  follow :  "  The  prisoner  de- 
nies the  existence  of  both  of  these  facts.  He  denies,  in  the 
first  place,  that  any  rape  has  been  committed  on  the  person 
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of  the  prosecutrix ;  and,  in  the  next  place,  denies  that  he  was 
present  if  one  was  committed  upon  her. 

One  of  the  defences  set  up  by  the  prisoner  is  that  of  an 
alibi  ;  that  is,  he  asserts,  that  at  the  time  of  the  alleged  rape, 
he  was  at  home,  on  his  bed,  in  another  part  of  the  city,  and, 
therefore,  it  was  impossible  for  him  to  have  committed  the 
rape.  The  rule  of  law  is,  in  a  case  of  this  kind,  where  the 
prisoner  sets  up  the  defence  of  an  alihi^  that  is,  that  he  was 
at  some  other  place  at  the  time  when  the  crime  was  commit- 
ted, the  burden  of  proof  rests  on  the  prisoner  to  establish  the 
fact  to  the  satisfaction  of  the  jury  that  he  was  not  present, 
but  was  at  some  other  place  when  the  crime  was  committed. 
If  the  jury  is  satisfied  from  the  evidence  that  the  prisoner  re- 
mained at  home  on  the  night  in  question,  this  would  be  an 
end  of  the  case,  and  the  prisoner  should  be  acquitted.  But  if 
they  are  not  satisfied  of  the  truth  of  the  aZiftt,  then  it  is  for 
them  to  say  whether  they  are  satisfied,  beyond  a  reasonable 
doubt,  that  the  rape  was  committed  upon  the  person  of  the 
prosecutrix  by  the  prisoner,  as  alleged  by  the  State." 

We  reproduce,  at  length,  the  instruction  to  which  excep- 
tion is  taken,  in  order  that  it  may  be  understood,  and  the 
sufficiency  of  the  grounds  upon  which  it  rests  be  determined. 

While  we  do  not  assent  to  what  is  said  about  the  shifting 
of  the  burden  of  proof,  when  the  proof  oflFered  by  the  pris- 
oner, tends  to  show  his  absence  from  the  place  where  the 
ofience  was  perpetrated,  and  his  presence  elsewhere  at  the  time, 
yet  the  charge  in  general  is  so  clear  and  explicit,  as  to  what 
is  required  of  the  State  in  order  to  a  conviction,  that  it  could 
not  be  misleading  to  the  jurors,  fairly  considered. 

The  defence  known  as  an  alibi  is  operative  as  disproving 
the  charge,  and  impairing,  if  not  destroying,  the  credit  of  the 
witnesses  who  testify  to  the  identity  of  the  party  accused,  an 
essential  element  in  the  case.  It  is  testimony  against  testi- 
mony in  reference  to  the  identity,  in  the  present  instance, 
and  opposing  evidence  which,  if  believed  to  be  true,  defeats 
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the  prosecution  and  vindicates  the  prisoner's  innocence  of 
the  charge.  Its  force  and  effect,  as  such,  were  fully  presen- 
ted to  the  jury,  and  they  were  told  that  it  was  necessary  to  a 
conviction,  that  the  State  should  prove,  beyond  a  reasonable 
doubly  both  the  perpetration  of  the  crime,  and  that  it  was 
perpetrated  by  the  prisoner.  At  the  same  time  they  were 
told,  that  if  his  absence  was  shown,  it  was  a  full  and  com- 
plete defence. 

We  think,  therefore,  the  unnecessary  suggestion  to  which 
we  have  referred,  is  so  explained  in  the  instruction  that  it 
could  not  tend  to  mislead  the  minds  of  the  jury.  Taken  as 
a  whole,  the  charge  is  unexceptionable. 

It  must  be  declared,  therefore,  that  there  is  no  error,  and 
the  judgment  is  aCBrmed. 

No  error.  Affirmed. 


STATE  V.  JOE  JONES. 

Justices  of  the  Peace;  Jurisdiction  of — Orirriinal  Proceedings 
before  Magistrate — ConsfitutioTiy  Art  4,  §  27 — The  Code, 
§§  1132,  1139, 1144:-- Recognizance. 

1.  A  Justice  of  the  Peace  has  no  power  to  allow  a  party,  accused  of  an 

offence  of  which  he  has  not  final  jurisdiction,  to  give  bail  during 
the  postponement  of  the  examination.  Tfie  Code,  g^  1132,  1139, 
1144,  does  not  warrant  such  a  proceeding.  If  any  delay  in  the 
examination  is  necessary,  the  accused  must  be  kept  in  the  custody 
of  the  Sheriff  or  other  officer  of  the  law,  until  the  examination  is 
resiuned. 

2.  A  bond  or  recognizance  for  the  appearance  of  one  accused  of  larceny 

before  a  Justice  of  the  Peace  at  a  fixed  time  and  place,  that  an 
examination  of  the  charge  may  be  had,  is  void. 
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8.  A  Justice  of  the  Peace  can  only  exercise  such  powers  as  are  conferred 
upon  him  by  the  Constitution,  Art.  IV,  g  27.  and  the  statutes  in 
harmony  therewith.  His  jurisdiction  is  special,  not  general,  and 
his  authority  is  not  to  be  enlarged  by  principles  of  law  applicable 
to  courts  of  general  jurisdiction ;  nor  can  he  adopt  methods  of  pro- 
cedure not  strictly  allowed  by  law. 

4.  A  bond  with  conditions,  signed  and  sealed  by  the  parties,  is  good  as  a 
recognizance. 

Proceedings  by  sci.  fa.  against  bail,  heard  by  Meiriraon^  J"., 
at  the  Spring  Term,  1888,  of  Henderson  Superior  Court. 

The  State  appealed. 

It  appears  that  one  Joe  Jones  was  arrested  on  the  18th 
day  of  April,  1887,  in  the  County  of  Henderson,  under  a 
State  warrant,  charging  hira  with  the  crime  of  larceny,  and 
taken  before  the  Justice  of  the  Peace,  who  issued  the  war- 
rant, to  be  examined  in  respect  to  that  charge  against  him, 
and  committed,  held  to  bail  or  discharged,  according  to  law. 
He  was  not  prepared  to  complete  the  examination  on  that 
day,  and  for  cause  assigned,  requested  that  the  further  ex- 
amination be  postponed  until  the  28th  of  the  same  month, 
at  a  place  designated,  and  that  in  the  mean  time  he  be  al- 
lowed to  have  bail.  The  Justice  of  the  Peace  so  postponed 
the  further  examination,  and  took  the  bond  of  the  said 
Jones  and  Mary  A.  Jones  surety,  payable  to  the  State,  in  the 
sum  of  $1,000,  conditioned  that  the  said  Joe  Jones  would 
appear  before  the  Justice  of  the  Peace  at  the  time  and  place 
specified  therein,  to  be  further  examined  upon  the  warrant 
and  charge. 

Afterwards,  the  Justice  of  the  Peace  being  present  at  the 
time  and  place  specified  in  the  condition  of  the  bond,  the 
said  Joe  Jones  was  duly  called  and  failed  to  appear,  as  he 
was  bound  to  do;  and  such  failure  and  default  was  duly 
noted  by  the  Justice  of  the  Peace,  and  he  thereupon  certified 
the  whole  proceedings,  including  the  bond  mentioned  in  the 
matter  of  the  said  State  warrant,  to  the  Superior  Court  of  the 
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county  named.  That  Court  directed  that  a  writ  of  scire  faeicu 
issue,  commanding  the  said  Joe  Jones  and  Mary  A.  Jones  to 
appear  therein  and  show  cause,  Ac,  and  such  writ  was  issued. 
At  the  Spring  Term  of  1888,  of  that  Court,  the  Sheriff 
returned  that  he  had  served  the  said  writ  on  Mary  A.  Jones, 
and  that  Joe  Jones  could  not  be  found.  Mary  A.  Jones 
pleaded  nul  tiel  record.  The  Court,  upon  hearing  the  writ 
read,  nnd  seeing  the  bond  mentioned,  and  the  proceedings  in 
connection  therewith,  "dismissed  "  the  scire  facias.  The  So- 
licitor for  the  State  having  excepted  to  the  judgment  of  the 
Court  in  that  respect,  the  State  appealed  to  this  Court. 

Attorney  General  and  John  Decei^eux,  Jr ,  for  the  State. 
No  counsel  for  the  defendant. 

M  ERRiMON,  J.,  (after  stating  the  facts).  If  the  Justice  of  the 
Peace  had  authority  to  take  the  bond  in  question,  it  was,  in 
legal  effect,  a  recognizance,  although  not  so  in  form.  State  v. 
Edney,  2  Winst.,  71 ;  State  v.  Hoxiston,  74  N.  C,  174;  State  v. 
Houston^  lb.,  549.  But  we  are  of  opinion  that  he  had  no  such 
authority. 

The  Constitution  (Art.  IV,  §  27),  recognizes  and  estab- 
lishes the  office  of  Justice  of  the  Peace,  and  prescribes  the 
jurisdiction  of  that  officer  in  certain  respects,  but  it  expressly 
leaves  it  to  the  General  Assembly  to  prescribe  regulations  to 
be  observed  in  the  exercise  of  the  authoritv  conferred,  and 
the  jurisdiction  may,  to  a  limited  extent,  be  increased  by 
statutory  provision.  The  jurisdiction  thus  conferred,  and 
that  may  be  conferred,  is  special — not  general — and  the  offi- 
cer is  limited  in  the  exercise  of  his  authority  by  the  regula- 
tions and  methods  of  procedure  prescribed  by  statute,  sub- 
ject to  the  constitutional  provision.  That  is,  a  Justice  of  the 
Peace  can  only  exercise  the  powers  conferred  upon  him  by 
the  constitution  and  statutes  in  harmony  with  it;  his  juris- 
dictional authority  is  not  enlarged  by  principles  of  law  ap- 
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plicable  only  to  Courts  of  general  jurisdiction ;  nor  can  he 
adopt  methods  of  procedure,  or  exercise  his  authority  in 
ways  not  strictly  allowed  by  law — he  may  do  only  what  the 
statute  allows  him  to  do,  and  his  official  acts  will  be  upheld, 
however  informal,  if  they  embody  the  substance  of  the  thing 
or  purpose  intended. 

Now,  the  statute  {The  Code,  §§  1132,  1189,  1144,)  provides 
that  certain  classes  .of  officers,  including  Justices  of  the 
Peace,  **  shall  have  power  to  issue  process  for  the  apprehen- 
sion of  persons  charged  with  any  offence,  and  to  execute  the 
powers  and  duties  conferred  by  this  chapter,"  (that  in  respect 
to  criminal  proceedings)  and  that  "  the  Magistrate  before 
whom  any  such  person  shall  be  brought,  shall  proceed,  as 
soon  as  may  be,  to  examine  the  complainant,"  Ac,  and  that 
"  if  the  offence  charged  in  the  warrant  be  not  punishable  with 
death,  such  Magistrate  may  take  from  the  person  so  arrested 
a  recognizance  with  sufficient  sureties  for  his  appearance  at 
the  next  term  of  the  Court  having  jurisdiction,  to  be  held 
in  the  county  where  the  offence  shall  be  alleged  to  have  been 
committed."  And  how  such  recognizance  shall  be  certified 
to  the  Court  is  prescribed.  There  are  divers  provisions  per- 
mitting such  Magistrates  to  allow  bail  and  take  recogni- 
zances, but  there  is  none  that  allows  them  to  do  so  pending 
the  postponement  of  the  examination  by  them  of  a  person 
charged  with  a  criminal  offence,  with  a  view  to  holding  him 
to  answer  for  the  offence  charged  before  a  proper  Court,  if 
there  shall  appear  to  be  sufficient  cause.  If  it  was  intended 
that  they  should  allow  bail  in  such  a  case,  why  the  omission 
to  so  provide?  And  why  make  special  provision  conferring 
authority  as  to  some  cases  and  not  as  to  that  last  mentioned, 
similar  in  its  nature  to  them  ?  The  strong  inference  is,  that 
it  was  not  contemplated  or  intended  that  such  authority 
should  be  exercised. 

When  a  person  charged  with  a  criminal  offence  is  appre- 
hended, it  is  intended  that  the  proper  Magistrate,  before 
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whom  he  is  taken,  "shall  proceed,  as  soon  as  may  be,  to  ex- 
amine the  charge,"  and  that  the  accused  party  shall  remain 
before  him  or  in  the  custody  of  the  Sheriff,  or  other  oflScer 
who  arrested  him,  until  he  shall  be  committed,  let  to  bail, 
or  discharged.  Bail  is  not  deemed  necessary  or  allowable 
during  the  examination.  The  Magistrate  shall  proceed  as 
promptly  as  the  nfiture  of  the  case  will  allow,  to  complete 
the  examination,  but  he  may  take  reasonable  time  for  the 
purpose,  and  may,  in  the  mean  time,  direct  the  officer  to 
continue  the  person  charged  in  his  custody  in  some  conven- 
ient, clean,  suitable,  safe  place,  as  the  jail,  "guard  house," 
or  other  place  of  safety,  so  that  he  may  be  forthcoming  when 
the  examination  shall  be  resumed.  Such  has  generally,  if 
not  uniformly,  been  the  practice  in  such  respects  in  this 
State  in  all  the  past,  and  such,  substantially,  was  the  prac- 
tice in  England,  whence  the  law  and  practice  in  this  State 
were  derived.  The  practice  in  England,  however,  was  modi- 
fied by  statute,  (11  &  12  Vict.,  ch.  42,  §  21,)  so  that  a  Justice 
of  the  Peace  there,  may  now  let  the  accused  party  to  bail 
and  take  his  recognizance  with  surety,  pending  the  post- 
ponement, if  need  be,  of  the  examination.  1  Arch.  Cr.  Pr. 
<fe  PI.,  37,  38  (6  Ed.) ;  1  Chit.  Cr.  Law,  73,  74. 

As  the  Justice  of  the  Peace  in  this  case  had  no  authority 
to  allow  the  accused  party  to  give  bail  during  the  postpone- 
ment of  the  examination,  he  could  not  lawfully  take  the 
"  bond  "  in  question.     It  was  therefore  inoperative  and  void. 

The  Court,  in  eflfect,  sustained  the  appellee's  plea  of  nvZ 
tiel  record.  There  is  no  error.  Let  this  opinion  be  certified 
to  the  Superior  Court  according  to  law.     It  is  so  ordered. 

No  error.  Affirmed. 
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STATE  V.  GREEN  HORTON. 

§  415  of  The  Code — Special  Instimctions — Chap.  248,  L,  '85,. 
Seduction — Evidence  ;  exhibiting  child  to  jury — Jury ;  prov- 
ince of. 

1.  Under  ^  415  of  The  Code  the  Judge  may  disregard  oral  prayers  for 

special  instructions. 

2.  On  an  indictment  under  Chap.  248,  Laws  of  '85,  for  seduction  under 

promise  of  marriage,  it  being  proven  that  prosecutrix  liad  a  child 
which  resembled  defendant ;  that  defendant  had  admitted  a  prom- 
ise of  marriage,  but  said  in  his  admission  that  lie  only  did  it  for 
**  devilment,"  and  that  prosecutrix's  character  for  virtue  was  good, 
there  was  no  error  in  the  refusal  of  the  Court  to  charge  that  there 
was  no  evidence  to  supi)ort  the  charge  contained  in  the  indict- 
ment. 

3.  It  is  not  error  to  permit  a  child  to  be  exhibited  to  the  jury,  that  they 

may  trace  a  resemblance  to  one  charged  with  having  begotten  it. 
And  such  evidence  is  admissible  on  an  indictment  for  seduction, 
as  it  tends  to  prove  the  fact  of  sexual  intercourse  between  prose- 
cutrix and  defendant. 

4.  The  defendant  asked  a  special  instruction,  beginning :  "If  the  jury 

believe  the  testimony  of  S  W,"  &c.  Tlie  Judge  gave  the  instruc- 
tion thus :  **  If  the  jury  believe /rom  the  testimony  of  S  W,"  &c. ; 
Held,  that  it  was  proper  to  insert  the  word  •'  from,"  because  it  is 
the  province  of  tlie  jury  to  interpret  and  determine  what  is  proved 
bv  a  witness. 

5.  The  statute,  Cliap.  348,  Laws  of  '85,  contemplates  a  seduction  by 

means  of  a  promise  of  mamage  in  the  nature  of  a  deceit.  Con- 
sent is  no  defence,  if  seduction  is  proven.  Sexual  intercourse  pro- 
cured by  force  is  not  within  the  statute. 

Indictment  for  seductiox  under  promise  of  marriage, 
under  Acts  of  1885,  ch.  248,  tried  before  Clark^  /.,  at  Novem- 
ber Term,  1887,  of  Rowan  Superior  Court. 

Verdict  of  guilty ;  appeal  by  defendant. 

The  facts  are  stated  in  the  opinion. 
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Attorney  General  and  Mr,  Theo.  F.  Klutz,  for  the  State. 
Messrs.  R.  F,  Arrafield  and  L,  S,  Overman,  for  th^  defendant. 

Smith,  C.  J.  The  defendant  is  charged  with  violating  the 
Act  of  March  6,  1885,  (ch.  248,)  which  is  in  these  words : 

"That  any  man  who  shall  seduce  an  innocent  and  virtu- 
ous woman,  under  promise  of  marriage,  shall  be  guilty  of  a 
<;rime,  and  upon  conviction  thereof,  shall  be  fined  or  impris- 
oned at  the  discretion  of  the  Court,  and  may  be  imprisoned 
in  the  penitentiary  not  exceeding  the  term  of  five  years  : 
Provided,  however,  that  the  unsupported  testimony  of  the 
woman  shall  not  be  sufficient  to  convict :  Provided  further, 
that  marriage  between  the  parties  shall  be  a  bar  to  further 
prosecution  under  this  act." 

The  indictment,  pursuing  substantially  the  terms  of  the 
•enactment,  charges  that  the  defendant,  at  the  time  and  place 
mentioned,  "did, unlawfully,  willfully  and  feloniously, seduce 
one  J.  S.  Wilkerson,  an  innocent  and  virtuous  woman,  under 
the  promise  of  marriage,  against,"  &c.,  and  the  accused  being 
tried  upon  his  plea  of  not  guilty,  was  convicted  by  the  jury. 
The  testimony  before  the  jury  was  to  this  effect: 

The  prosecutrix  testified  that  she  was  twenty-eight  years 
of  age,  and  was  living  with  her  father,  as  she  had  lived  with 
him  during  her  whole  life,  except  when  she  was  with  a  mar- 
ried sister,  Mrs.  Earnhardt,  taking  care  of  her  small  children, 
during  which  interval,  about  two  years  since  September  last, 
she  first  met  and  formed  the  defendant's  acquaintance;  that 
in  about  two  weeks  afterwards  she  met  him  again,  and  at 
his  first  visit  to  her  an  engagement  to  marry  was  entered 
into,  to-wit:  on  February  24th,  and  the  marriage  was  to  come 
in  the  spring  following ;  that  witness  was  to  go  to  the  house  of 
Goodman,  another  married  sister,  and  thence  with  the 
defendant  proceed  to  Statesville  and  be  married,  and  that 
she  carried  her  clothes  to  the  place  in  order  to  carry  the 
-agreement  into  effect,  but  defendant  failed  to  come;  that  in 
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January  or  February,  1887,.  after  the  arrangement,  she  first 
submitted  to  his  embraces,  and  they  had  sexual  connection ; 
that  this  was  accomplished  in  a  room  at  night,  no  one  else 
there,  though  her  parents  were  in  an  adjoining  room,  while 
witness  was  sitting  in  a  chair,  and  he,  at  the  time,  saying 
there  was  no  harm  in  it,  as  they  were  engaged. 

On  cross-examination,  she  stated  that  the  defendant  was 
upon  his  knees,  with  one  hand  over  her  mouth  and  the  other 
around  her  person ;  that  it  occurred  twice  in  the  same  way, 
and  in  each  case  against  her  will,  and  she  was  told  by  him 
to  keep  it  a  secret ;  that  a  child  was  born,,  the  result  of  their 
intercourse,  about  the  1st  of' October,  and  he  was  the  father, 
.  as  she  had  "  never  had  anything  to  do  with  any  other  man 
'  at  anv  time  in  her  life ;  "  that  his  visits  to  her  were  about 
everv  two  weeks  for  some  two  months,  and  afterwards  he 
came  to  her  father's  house  for  several  weeks. 

The  corroborative  evidence  offered  by  the  State  was,  in 
general  terms,  as  follows : 

The  Justice  of  thg  Peace,  who  issued  the  warrant,  detailed 
a  similar  statement  of  facts  made  to  him  as  to  the  marriage 
agreement — the  time  when  made  and  to  be  performed,  and 
the  time  and  manner  of  the  seduction. 

The  additional  supporting  evidence  under  the  statutory 
requirements  was  this : 

John  S.  Wilkerson,  the  father  of  the  prosecutrix,  swore 
that  the  defendant  came  to  his  yard  on  the  first  Sunday  in 
May,  at  sun-down ;  would  not  come  into  the  house,  but  called 
witness  out  as  he  said  he  wished  to  have  some  private  talk 
with  him;  said  he  had  heard  that  I  was  mad  with  him,  and 
witness  answered:  ** Horton,  you  know  what  is  the  matter; 
Sarah  has  caught  cold,  or  is  in  the  family  way."  Defendant 
replied,  he  knew  what  would  relieve  her ;  that  he  had  learned 
it  from  a  young  doetor,  and  witness  need  not  tell  any  one. 
He  then  gave  the   prescription,  and    "  admitted   having 
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promised  to  marry  Sarah,  but  said  he  did  it  out  of  devil- 
ment, as  many  other  young  men." 

The  prosecutrix  was  supported  in  her  testimony  about 
going  to  the  house  by  the  latter,  and  her  purpose  in  doing  so. 

The  child  was  then  exhibited  to  the  jury  by  Mrs.  Yost, 
who  testified  to  her  knowing  the  defendant,  and  the  resem- 
blance it  bore  to  him. 

To  the  introduction  of  the  child  before  the  jury,  defend- 
ant's counsel  objected ;  but  the  objection  was  overruled,  the 
Court  telling  the  jury  that  the  resemblance  was  not  evidence 
of  a  promise  of  marriage  and  seduction  following  it,  but  was 
merely  corroborative  of  the  fact  of  sexual  connection  be- 
tween the  parties,  and  thus  only  to  be  considered  by  them. 

The  defendant,  examined  on  his  own  behalf,  denied  that 
he  had  ever  promised  to  marry  the  prosecutrix,  or  had  sex- 
ual intercourse  with  her  j  *  *  *  admitted  being  at  her 
father's  house  at  the  time  stated  by  her,  and  remaining  in 
the  room  after  the  father  had  gone  to  bed,  the  door  not  being 
shut ;  his  visit  to  the  latter  in  May,  but  he  did  not  sa}-  he 
had  agreed  to  marry  his  daughter. 

The  general  character  of  the  prosecutrix  was  admitted  by 
the  defendant  to  be  good. 

Defendant's  counsel  verbally  asked  a  ruling  that  there 
was  no  evidence  to  go  to  the  jury  in  support  of  the  charge 
contained  in  the  indictment.  Under  the  rules  of  practice 
this  request  was  disregarded. 

Written  instructions  were  then  asked,  as  follows: 

If  the  jury  believe  the  testimony  of  Sarah  Wilkerson,  that 
the  defendant  accomplished  his  purpose  upon  her  person  by 
force,  he  having  one  hand  upon  her  mouth  to  ktrep  her  from 
crying  out,  and  the  other  around  her  body  while  sitting  in 
the  chair  and  all  the  time  resisting,  and  she  never  consent- 
ing to  the  intercourse,  defendant  is  not  guilty. 

The  instruction  was  given  with  a  single  change  in  the  in- 
sertion of  the  word  "  from "  between  the  words  "  believe " 
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and  "  the  testimony,"  in  the  first  line,  and  this  addition :  "  If 
the  defendant  committed  a  rape  he  cannot  be  guilty  of  seduc- 
tion ;  but  you  are  the  judges  of  the  testimony,  and  will  give 
just  such  weight  to  each  part  as  you  think  it  deserves,  and 
upon  the  whole  evidence,  say  how  the  truth  of  the  matter  is. 
If  she  was  seduced,  or  made  only  a  slight  resistance  and 
then  consented,  relying  on  defendant's  promise  of  marriage, 
and  was  an  innocent  woman,  the  defendant  would  be  guilty. 
If^there  was  no  sexual  intercourse,  or  if  it  was  brought  about 
by  force,  or  she  was  not  an  innocent  woman,  in  either  of  the 
cases  he  would  not  be  guilty.  The  burden  of  proof  is  on 
the  State  to  satisfy  the  jury  beyond  a  reasonable  doubt :  1st, 
that  the  defendant  procured  the  carnal  intercourse;  2d, 
that  he  did  so  under  a  promise  of  marriage,  and  3d,  that  she 
was  an  innocent  woman. 

By  the  words  an  innocent  woman,  the  law  means  a  woman 
who  has  never  had  previous  illicit  intercourse  with  any  man. 
If  the  jury  are  satisfied  of  these  three  facts,  beyond  a  rea- 
sonable doubt,  they  will  find  a  verdict  of  guilty  ;  if  not  so 
satisfied  beyond  a  reasonable  doubt  as  to  any  one  of  them 
the  verdict  should  be  an  acquittal." 

The  jury  were  the  sole  judges  of  the  evidence,  and  the 
credit  to  be  given  to  it,  the  Court  having  no  right  to  inti- 
mate any  opinion  as  to  the  fact.  The  defendant  was  con- 
victed, and  after  the  denial  of  the  motion  for  a  new  trial 
upon  the  errors  assigned,  and  noted  in  the  record  and  judg- 
ment pronounced  on  the  verdict,  the  defendant  appealed. 

This  somewhat  extended  rehearsal  of  the  evidence  and  of 
the  charge  is  deemed  necessary  to  an  intelligent  presentation 
of  the  alleged  errors  upon  which  we  are  requested  to  pass. 
1.  The  refusal  to  give  the  unwritten  charge.  It  is  ex- 
pressly provided  in  The  Code,  §  15,  that  instructions  re- 
quested shall  be  put  in  writing  and  signed,  and  if  not,  "  the 
Judge  may  disregard  them."  This  was  the  course  pursued, 
and  the  counsel  had  opportunity  to  put  the  propose  charge 
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in  writing,  and  remove  this  impediment  out  of  the  way. 
But  if  it  be  supposed  that  the  statute  applies  not  to  criminal 
but  to  civil  suits  only,  there  is  no  error  in  the  refusal  to  give 
the  instructions  demanded: 

There  was  evidence,  not  only  that  coming  from  the  prose- 
cutrix only,  but  from  other  sources,  in  support  of  hers,  and 
that  in  all  of  the  essential  particulars  constituting  the  of- 
fence defined  in  the  act.  The  birth  of  the  babe  proved  the 
intercourse  with  some  one,  and  its  features  and  general  ap- 
pearance point  to  its  paternity. 

The  defendant  admitted  his  promise  to  make  her  his  wife, 
and  his  denomination  of  his  conduct  as  a  piece  of  "  devil- 
ment," such  as  many  young  men  practice,  is  an  implication, 
at  least,  that  he  had  effected  his  purpose  by  means  of  the 
promise. 

The  virtuous  character  and  conduct  of  the  prosecutrix 
was  proved  and  conceded,  so  the  testimony  of  the  injured 
was  not  '^unsupported"  but  derived  confirmation  from  that 
of  others,  as  the  statute  prescribes. 

2.  The  second  exception  is  to  the  exhibition  of  the  person 
of  the  child  for  the  jury  to  see,  and  trace  any  likeness  it  bore 
to  the  defendant. 

This  precise  objection  was  made  to  the  Court's  telling  the 
jur}^  "that  they  could  take  into  consideration  the  appearance 
of  the  child,  and  give  it  whatever  weight  it  thought  it  en- 
titled to,"  in  State  v.  Woodruff,  67  N.  C,  89,  and  this  Court 
declared  that  there  was  no  error  in  this  part  of  the  charge. 
This  was  said  in  a  bastardy  proceeding  upon  a  question  of 
paternity,  and  upon  the  same  issue  the  child  was  introduced 
in  this  case. 

3.  The  last  exception  is  to  the  modification  of  the  instruc- 
tion given  at  the  instance  of  the  accused,  and  in  one  view  is 
entirely  groundless.  It  is  the  province  of  the  jury  to  inter- 
pret and  say  what  is  proved  by  the  witnesses,  and  this  is  the 
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result  of  the  interpolation  of  the  preposition  "from,"  nor 
was  the  law  incorrectly  laid  down  in  what  follows: 

1  he  statute  plainly  contemplates  a  seduction,  brought 
about  by  means  of  a  promise  of  marriage,  in  the  nature  of  a 
deceit.  The  testimony  fully  warrants  this  inference,  for  tlie 
defendant  induces  assent  by  what  he  said  about  their  con- 
tract relations,  and  his  statement  to  the  father,  that  this  was 
resorted  to  to  overcome  her  reluctance  as  a  chaste  and  upright 
maiden.  2  Whar.  Cr.  Law,  §§  2073  and  2678  a.  Consent 
too,  if  seduction  be  proved,  is  no  defence,  nor  that  natural 
QDwilliugness  a  virtuous  woman  feels  against  such  self- 
abasement  of  which  he  speaks,  when,  in  fact,  it  at  last  yields 
to  the  importunity  of  one  expected  soon  to  be  a  husband. 

The  Court  satisfactorily  presented  the  case  to  the  jury  in 
this  aspect  of  it,  and  no  just  grounds  of  complaint  are  fur- 
nished to  the  accused. 

There  is  no  error,  and  the  judgment  is  affirmed. 


STATE  V.  W.  H.  HOWE. 

Indictment  under  a  statute^  form  of — Gambling  Table,  §  1045, 

The  Codc-§  1003,  The  Code, 

1.  Ordinarily,  it  is  sufficient  to  describe  an  offence  in  the  words  of  the 

statute. 

2.  A  statute  may  be  so  inaccurately  penned,  that  its  language  does  not 

express  the  whole  meaning  of  the  Legislatui*e,  and  by  construc- 
tion its  sense  is  extended  beyond  its  words.  An  indictment  under 
a  statute  of  this  kind  iliust  contain  averment  of  such  facts  as  will 
bring  the  case  within  the  true  meaning  of  the  statute.  Bat.  Rev., 
ch.  82,  §  95,  is  an  instance  of  such  a  statute. 

100-29 
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8.  But  where  a  statute  makes  a  particular  act  an  offence,  and  describes 
the  act  by  terms  having  a  definite  and  specific  meaning,  without 
specifying  the  means  of  doing  the  act,  an  indictment  need  only- 
charge  the  act  itself,  without  its  attendant  circumstances;  §  1045, 
of  T?ie  Code,  is  an  instance  of  such  a  statute. 

4.  An  indictment  under  §  1045,  of  The  Code,  for  keeping  a  gambling  table, 
is  good  without  any  averment  that  the  act  was  done  '*  willfully 
and  unlavs^ully,''  or  that  games  of  chance  were  played  at  such 
table,  for  money  or  other  property. 

This  was  an  indictment  for  keeping  a  gambling  table,  at 
which  certain  games  of  chance  were  played,  tried  before 
MeareSj  J.,  at  January  Term,  1888,  of  the  Criminal  Court  of 
New  Hanover.    The  facts  appear  in  the  opinion. 

Attorney  General^  for  the  State. 

Mr.  J.  D.  Bellamyy  for  the  defendant. 

Davis,  J.  There  were  two  indictments,  and  the  defendant 
made  a  motion  to  the  effect  that  the  Solicitor  should  be 
required  to  elect  and  try  only  on  one.  This  was  refused, 
and  the  Court'  ruled  that  the  two  indictments  should  be 
treated  as  two  counts  in  one  indictment. 

The. first  charged,  that  the  defendant,  "on  the  first  day  of 
January,  etc.,  *  *  *  *  in  a  certain  house  of  him,  the 
said,  W.  H.  Howe,  and  in  a  certain  car  of  him,  the  said  W. 
H.  Howe,  with  force  and  arms,  at,  and  in  the  county  afore- 
said, did  establish,  use  and  keep  a  certain  gaming  table,  the 
«aid  tab^e  not  being  a  faro-bank,  but  commonly  called 
'*  Lotto,"  at  which  table  certain  games  of  chance  were  played, 
against  the  form  of  the  statute,"  etc. 

The  second  charged  that  the  defendant  "  did  wilfully  and 
unlawfully  establish,  use  and  keep,  and  maintain  a  certain 
gaming  table,  not  being  a  faro-bank,  but  commonly  known 
as  the  game  of  Lotto  or  Keno,  which  said  games  of  Lotto  or 
Keno  are  games  of  chance  at  which  money  is  bet,  against 
jthe  form  of  the  statute,"  etc. 
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The  defendant  moved  to  quash  the  indictment  for  that, 

1 .  "  The  first  count  is  fatally  defective,  because  it  does  not 
charge  that  games  of  chance  were  played  for  money  or  other 
property. 

2.  "  The  fiist  count  is  defeetive,  beeauae  it  does  not  charge 
that  the  offence  was  committed  unlawfully  and  wilfully. 

3.  "  The  second  count  is  fatally  defective,  because  it  does 
not  charge  that  games  of  chance  were  played  at  said  table." 

The  defendant  is  indicted  under  §  1045  of  The  Code,  which 
declares,  that,  "  If  any  person  shall  establish,  use  or  keep 
any  gaming  table,  (other  than  a  faro-bank)  by  whatever 
name  such  table  may  be  called,  at  which  games  of  chance 
shall  be  played,  he  shall  on  conviction  thereof  be  fined,"  etc. 

The  indictment  before  us  follows  the  language  of  the 
statute,  but  the  defendant  says  that  the  first  count  is  defec- 
tive, because  it  does  not  charge  that  games  of  chance  were 
played  "  for  money  or  other  property,"  or  that  the  "  ofience 
was  committed  unlawfully  and  wilfully,"  and  he  says  the 
second  is  defective,  because  it  fails  to  "charge  that  games  of 
chance  were  played  at  said  table."  Whether  in  the  statute 
^'gaming  tables  "  does  not,  ex  id  termini,  mean  a  table  at  which 
games  of  chance  or  hazard  are  played  for  money  or  other 
thing  of  value,  it  is  not  necessary  for  us  now  to  determine, 
though  Bishop  on  Statutory  Crimes,  §  860,  says :  "  Even  the 
word  gaming,  without  the  prefix  unlawful,  seems  usually  to 
imply  something  of  an  unlawful  nature,  as  betting  on  the 
sport,"  etc.,  nor  need  we  determine  what  is  necessary  to  con- 
stitute the  "establishing,  using  or  keeping"  a  gaming  table. 

Is  it  sufficient  in  this  case  to  charge  the  offence  in  the 
language  of  the  statute? 

In  State  v.  LUes,  78  N.  C,  496,  it  is  said  to  be  a  "  well 
settled  general  rule  that,  in  an  indictment  for  an  offence 
created  by  statute,  it  is  sufficient  to  describe  the  offence  in 
the  words  of  the  statute."  Where  the  words  of  the  statute 
are  descriptive  of  the  offence  they,  or  words  equivalent,  must 
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be  used  to  charge  the  described  offence.  State  v.  Morgan, 
98  N.  C,  641 ;  State  v.  WhUeacre,  98  N.  C,  753. 

The  State  v.  Simpson,  73  N.  C,  269,  is,  as  are  some  others 
cited,  an  exception  to  the  general  rule,  and  is  undoubtedly 
predicated  upon  the  inadvertent  omission  of  the  Legislature 
to  insert  the  words  "unlawfully  and  wilfully,"  or  some 
equivalent  word,  or  words  to  create  the  ofiFence  intended. 
The  proper  construction  of  the  statute,  under  which  Simpson 
was  indicted,  rendered  the  insertion  of  some  such  words 
necessary.  They  were  necessary  to  describe  the  act  intended 
to  be  made  an  ofiFence  by  the  statute,  which  declared  that 
"  if  any  person  shall  kill  or  abuse  any  horse,  cow,  hog,  etc., 
the  property  of  another,  in  any  inclosure,  not  surrounded  by 
a  lawful  fence,  such  person  shall  be  deemed  guilty,"  etc. 

Pearson,  C.  J.,  said  "  it  is  apparent  from  the  nature  of 
things,  that  these  words  are  too  broad  and  go  beyond  the 
meaning  of  the  law  makers  *  *  *  Common  sense  for- 
bids the  idea  that  it  was  the  intention  of  the  General  Assem- 
bly to  send  to  jail  every  person,  who,  by  accident,  kills,  etc., 
*  *  *  *  Can  any  one  suppose  it  was  the  intention  of 
the  General  Assembly  to  make  such  acts  indictable  ?  Yet, 
they  come  within  the  words  of  the  statute,  which  shows  the 
necessity  of  adding  the  words  "unlawfully  and  wilfully"  in 
order  to  take  such  cases  out  of  the  operation  of  the  statute. 
That  these,  or  equivalent  words  were  omitted  by  inadver- 
tence on  the  part  of  the  draftsman,  and  must  be  added  by 
construction,  in  order  to  express  the  meaning  of  the  act,  can 
be  seen,"  etc.  So  in  the  State  v.  Stanton,  1  Ired.,  424,  Ruffin, 
C.  J.,  said :  "  A  statute  may  be  so  inaccurately  penned  that 
its  language  does  not  express  the  whole  meaning  the  Legis- 
lature had,  and  by  construction,  its  sense  is  extended  beyond 
its  words.  In  such  a  case  the  indictment  must  contain  such 
averments  of  other  facts,  not  expressly  mentioned  in  the 
statute  as  will  bring  the  case  within  the  true  meaning  of  the 
statute ;  that  is,  the  indictment  must  contain  such  words  as 
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ought  to  have  been  used  in  the  statute,  if  the  Legislature 
had  expressed  therein  their  precise  meaning  *  *  *  * 
But  where  a  statute  makes  a  particular  act  an  ofiPence,  and 
sufficiently  describes  it  by  terms  having  a  definite  and  spe- 
cific meaning,  without  specifying  the  means  of  doing  the  act, 
it  is  sufficient  to  charge  the  act  itself  without  its  attendant 
circumstances." 

The  State  v.  Parker,  81  N.  C,  548,  and  State  v.  AUison,  90 
N.  C,  733,  follow  the  ruling  in  the  case  of  State  v.  Simpson, 
and  for  the  same  reason,  and  it  will  be  observed  that  the 
Legislature  subsequently  amended  the  Act  of  1868  by  insert- 
ing the  words  "  wilfully  and  unlawfully "  before  tjie  word 
"kill,"  so  as  to  make  the  Act  express  the  true  intent  of  the 
Legislature.    (See  The  Code,  §  1003). 

Does  the  language  used  in  §  1045  of  The  Code  express  the 
true  intent  of  the  Legislature,  or  was  there  an  inadvertent 
omission  of  the  words  "  unlawful  and  willful,"  which  must 
be  supplied  by  construction  as  was  the  case  in  the  Act  of 
1868? 

The  language  is  precisely  that  of  the  Revised  Code,  Ch. 
36,  §  72,  and  the  words  "  wilfully  and  unlawfully  "  are  also 
omitted  in  the  Revised  Statutes,  Ch.  36,  §  64.  It  was  no 
oversight  of  the  draftsman.  The  language  is  absolute,  and 
the  act  prohibited  can  not  be  lawfully  done,  and  therefore  it 
was  not  necessary  to  charge  in  the  indictment  that  it  was 
done  "unlawfully  and  wilfully."  If  done  at  all  it  was 
unlawful. 

In  indictments  for  keeping  a  gaming  house,  at  common 
law  and  similar  offences,  the  precedents  in  Wharton  use  the 
word  unlawful.  (See  Precedents  736  et  seq).  But,  for  keeping 
a  gaming  table  under  an  Alabama  statute,  the  form  is  given 
and  the  words  "wilfully  and  unlawfully"  are  omitted. 
Form  755. 

We  conclude  that  the  omission   is  not  fatal  under  our 

« 

statute,  and  there  is  no  error. 

Affirmed. 
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STATE  V.  W.  E.  LOGAN. 

Chattel  Mortgage;   description  of  property  in — §  1089,  of  The 

Code;  buying  mortgaged  Chattels. 

A  mortgage  described  the  property  tliereby  conveyed,  as  follows :  ••  My 
tobacco  crop,  to  be  grown  this  year  on  my  own  land,  and  to  con- 
tain eight  acres,  including  one  third  in  the  crop  of  G,  to  contain 
not  less  than  three  acres,  and  my  one  third  interest  in  J's  crop, 
not  less  than  two  acres,  all  on  my  own  land  to  be  grown  this  year.'* 
Tlie  mortgage  was  dated  May,  1885;  Held,  that  the  description 
was  sufficient  to  convey  all  the  crop  of  tobacco  cultivate  by  the 
mortgagor  in  1885,  on  lands  for  which  he  held  a  bond  for  title,  and 
which  he  claimed  as  his  own,  and  also  all  the  rents  which  would 
come  to  liim  from  his  tenants  G  and  J ;  and  one  purchasing  the  to- 
bacco made  on  mortgagor's  land  by  himself,  or  that  made  by  said 
G  and  J,  and  paid  to  the  mortgagor  as  rent,  in  violation  of  J$  1089, 
of  The  Code,  was  properly  convicted  under  said  section. 

Indictment  under  §  1089,  The  Code,  tried  at  the  January 
Term,  1888,  of  the  Inferior  Court  of  Buncombe  County,  and 
affirmed,  upon  appeal,  by  MacRae,  J.,  at  March  Term,  1888, 
of  Buncombe  Superior  Court. 

The  defendant  is  indicted  for  a  violation  of  the  statute 
{The  Code,  §  1089).  It  is  charged  in  the  indictment,  that  he 
purchased  from  James  A.  Revis,  mortgagor,  five  hundred 
pounds  of  tobacco  embraced  by  a  chattel  mortgage,  execu- 
ted by  the  latter  to  T.  S.  Morrison,  to  secure  a  debt  therein 
specified ;  tjiat  he  so  purchased  the  tobacco  with  a  knowl- 
edge of  the  lien  created  upon  it,  and  with  a  view  to  hinder, 
delay  and  defeat  the  rights  of  the  mortgagee,  &c. 

The  property  in  question  is  described  in  the  mortgage  as 
follows :  "  Also  my  tobacco  crop  to  be  grown  this  5'ear  on  my 
own  land,  and  to  contain  eight  acres,  including  one  third  in 
the  crop  of  T.  J.  Gentry,  to  contain  not  less  than  three  acres, 
and  my  one  third  interest  in  G.  W.  Jones*  crop,  not  less  than 
two  acres,  all  on  my  own  land,  to  be  grown  this  year." 
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On  the  trial  the  defendant  contended,  as  appears  from  the 
case  settled  on  appeal,  "that  the  chattel  mortgage  was  void 
on  account  of  the  vagueness  of  the  description  of  the  land  on 
which  the  tobacco  was  to  be  grown.  The  Court  held  the 
description  sufficient,  and  the  defendant  excepted.  The  de- 
fendant contends  that  the  description  of  the  land,  upon  which 
the  tobacco  was  to  be  grown,  was  so  uncertain  as  to  avoid 
the  attempted  conveyance  or  assignment  of  the  tobacco. 
However  this  may  be,  as  to  the  land,  the  Court  is  of  the  opin- 
ion that  the  interest  of  the  mortgagor  in  the  crop  of  his  ten- 
ant is  described  with  sufficient  clearness,  to  open  the  door 
for  parol  proof,  by  which  it  may  be  rendered  certain." 

On  the  trial  the  mortgagor  testified,  *  that  he  held  a  bond 
for  a  title  to  the  tract  of  land,  but  that  he  had  no  deed  for  it  > 
that  he  lived  on  the  land,  and  that  it  lies  near  Morgan  Hill, 
in  Buncombe  County;  that  he  lived  on  the  land  when  the 
mortgage  was  made,  and  was  cultivating  the  tobacco  refer- 
red to  in  the  mortgage,  and  that  he  sold  the  tobacco,  after 
cutting  and  curing  it,  to  the  defendant;  that  all  the  tobacco 
sold  by  him  to  the  defendant  was  grown  on  the  land  during 
the  year  referred  to  in  the  mortgage;  that  the  said  T.  J. 
Gentry  and  G.  W.  Jones,  whose  names  are  mentioned  in  the 
mortgage,  were  tenants  of  his,  living  on  and  cultivating  a 
part  of  said  land  during  the  year  said  crop  was  made;  that 
he  sold  all  of  the  tobacco  raised  by  him  and  his  tenants  that 
year  to  the  defendant "  &c. 

There  was  a  verdict  of  guilty,  and  judgment  against  the 
defendant,  from  which  he  appealed  to  the  Superior  Court  of 
Buncombe  County,  and  the  judgment  of  the  Inferior  Court 
being  affirmed,  he  appealed  to  this  Court. 

The  Aitoniey  General^  for  the  State. 
Mr.  E.  C  Smithy  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).     The  purpose  of 
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the  description  of  property  in  a  deed,  or  other  instrument  of 
conveyance,  is  to  designate  and  point  out  the  particular  prop- 
erty intended  to  be  conveyed  as  distinct  from  other  property, 
and  particularly  from  other  property  of  the  same  and  like 
kind,  so  that  it  may  be  identified,  when  need  be,  by  proper 
evidence.  It  is  essential  that  the  deed  itself  shall,  in  ternis 
or  effect,  so  designate  the  property  intended  to  be  embraced 
by  it,  else  it  will  be  void  for  uncertainty  as  a  conveyance, 
although  in  some  cases  it  might  be  sufficient  as  an  agree- 
ment to  convey.  The  deed,  as  such,  can  ordinarily  operate 
only  on  separate  and  distinct  things. 

The  description  is  sufficient  when  it  in  terms,  or  by  reason- 
able implication  arising  from  the  facts  stated  in  respect  to  its 
circumstances,  relations  and  connections,  designates  the  prop- 
erty, so  that  it  can  be  certainly  seen  or  ascertained.  More- 
over, such  just  interpretation  must  be  given  to  the  descrip- 
tion as  will  effectuate  the  intention  of  tlie  parties,  if  this  can 
be  done  consistently  with  the  rules  of  law. 

Now,  applying  what  we  have  said,  we  think  the  descrip- 
tion of  the  tobacco  in  question  in  the  deed  mentioned  was 
sufficient.  It  was  designated  as  "  my  tobacco  crop,  to  be  grown 
this  year  on  my  ovm  land ;"  that  is,  all  the  tobacco  crop  to  be 
grown  by  the  mortgagor  on  the  land  he  cultivated  and 
claimed  as  bis  own  that  year.  The  land  and  the  crop  were 
further  designated  by  the  further  reference  to  "  my  (his) 
land,"  part  of  which  he  had  leased  to  his  tenants,  Grentry 
and  Jones,  the  sapae  year,  "  all  on  my  (his)  own  lands." 

Although  the  mortgagor  had  but  a  bond  for  title  to  the 
land,  he  was  not  a  mere  lessee  of  some  other  person  ;  from 
the  nature  of  the  matter,  and  the  manner  of  reference  to  it, 
he  treated  and  claimed  it  as  his  own,  and  that  was  sufficient 
to  designate  "  my  (his)  tobacco  crop." 

The  deed  of  mortgage  upon  its  face  plainly,  in  effect,  as  it 
seems  to  us,  designates  the  mortgagor's  crop  of  tobacco  to  be 
grown  by  him,  during  the  year  specified,  on  the  land  claimed 
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by  him  as  his  own,  part  of  which  he  leased  to  the  tenants 
named,  and  also  the  rents  that  would  come  to  him  from 
them,  as  the  property  conveyed.  The  mention  of  the  num- 
ber of  acres  to  be  cultivated,  was  a  mere  stipulation  that  the 
crop  would  probably  be  quite  as  much  as  contemplated  by 
the  parties,  and  so  as  to  the  rents ;  but  whatever  the  crop 
and  rents  might  turn  out  to  be,  the  whole  was  certainly  de- 
scribed as  the  property — the  tobacco  sold,  and  conveyed. 

The  Attorney  General  cited  Woodliefx,  Harris,  95  N.  C, 
211;  State  v.  Garris,  98  N.  C,  733,  as  strictly  in  point;  and  so 
they  are. 

There  is  no  error. 

AflSrmed. 


STATE  V.  W.  A.  POTTS  and  SUSAN  F.  LINX'KE. 

Plea  of  Insanity — Pka  in  Abatement — Apt  time — Grand  jury — 
Special  venire,  §§  1726,  1739  The  Code — Insanity  as  a 
defence — ^^  Dipsomania  "  '*  Moral  Insanity  "  ^^  Delirium  Tre- 
mens"— Evidence  ;  opinions  of  witness — Jurors  ;  qualification 
and  challenge  of — Malice, 

1.  A  defendant  on  trial  for  murder  entered  the  foUowing  plea  :  "  I  admit 

the  killing,  but  was  insane  at  the  time  of  the  commission  thereof : 
therefore  not  guilty."  The  Court  rejet^ted  all  of  the  plea  except 
that  of  **not  guilty ;"  Held,  that  such  action  was  proi^er,  as  under 
the  plea  of  not  guilty  every  defence,  in  repelling,  or  mitigating 
and  reducing  the  oflFence  to  a  lower  grade,  was  admissible. 

2.  A  plea  in  abatement,  on  the  ground  of  the  incompetency  of  one  of 

the  grand  jurors,  put  in  after  pleading  to  the  indictment,  is  not  in 
apt  time. 
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8.  The  partitions  of  the  jury  box,  instead  of  being  marked  "  No.  1 "  and 
**No.  2,"  were  marked  '*  jurors  di-awn"  and  "jurors  not  drawn"; 
there  was  a  lock  on  each  partition,  but  one  key  unkx^ked  both ; 
there  was  -but  one  kev  and  that  was  placed  in  the  custody  of  the 
Register,  and  ex-offlcio  Clerk  to  the  Board  of  County  Commis- 
sioners, by  the  Chairman  of  the  Board ;  Hdd,  that  a  special  venire 
di*awn,  under  the  directions  of  the  presiding  judge,  from  such 
boxes  was  legal.    (See  S>5  1726,  1739,  of  The  Code.) 

4.  The  finding  of  the  Court  below,  tliat  a  juror  is  indifferent,  cannot  be 
reviewed.  Therefore,  where,  on  a  trial  for  murder,  a  juror  states 
that  he  has  formed  the  opinion  that  the  prisoner  is  guilty  on  report 
merely  and,  while  it  would  require  evidence  to  remove  this  impres- 
sion, yet  he  could,  on  hearing  the  evidence  from  the  witnesses  and 
the  law^  from  the  Court,  decide  impartially ;  it  was  held^  that  the 
Court  below  having  decided  that  he  was  indifferent  there  is  no 
review  in  this  Court. 

0.  A  juror  related  to  the  prisoner  by  affinity  within  the  ninth  degree  is 
disqualitied  to  sit  in  the  cause,  and  was  properly  rejected  upon  the 
challenge  of  the  State. 

8.  If  a  juror  is  rejected  upon  an  improiH?r  ground  of  challenge  made  by 
the  State,  the  prisoner  cannot  assign  it  for  error,  if  a  jury  is 
obtained  before  he  has  exhausted  his  jx^remptory  challenges. 

7.  It  is  competent  in  all  judicial  trials  for  those,  who  have  had  opportu- 

nities of  observing  a  person,  to  testify  as  to  their  opinions  of  his 
sanity  or  insanity,  although  such  witnesses  are  not  experts. 

8.  Experts  al<me  can  give  an  opinion  based  on  facts  shown  by  others* 

assuming  them  to  be  true. 

9.  Where  the  killing  with  a  deadly  weapon  is  admitted,  the  law  implies 

malice,  unless  its  absence  is  made  to  appear  to  the  satisfaction  of 
the  jury. 

10.  A  prisoner  is  assumetl  to  be  sane,  that  is,  to  have  the  degree  of  mind 

and  reason  required  to  constitute  criminal  responsibility  for  his 
acts.  If  insanity  is  relied  on  as  a  defence,  the  burden  is  on  the 
prisoner  to  establish  it  to  the  satisfaction  of  the  jury. 

11.  The  law  recognizes  *' delirium  tremens"  as  a  form  of  diseased  mind, 

which  excuses  crime  committed  while  the  prisoner  was  lalxiring^ 
under  it  to  a  degi-ee  that  dethroned  reason.  But  •*dii)somania'' 
and  •*  moral  insanity"  are  not  recognized  by  our  law  as  <lefences. 

12.  Some  forms  of  insanity,  when  shown  to  exist,  are  jiresume*!  to  con- 

tinue, but  "delirium  tremens"  does  not  come  within  that  class, 
although  chronic  insanity,  produced  by  alcohol,  and  assuming  a 
jiennanent  form  such  as  to  undermine  reason,  does. 
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13.  The  prisoners  drunken  condition,  at  the  time  of  the  commission  of  a 

crime,  does  not  repel  malice  and  reduce  his  crime  to  a  lower  grade. 

14.  The  test  of  accountability  for  crime  is  the  ability  of  the  accused  to 

distinguish  right  from  wrong,  and  tliat  in  doing  a  criminal  act  he 
is  doing  wrong. 

Indictment  for  murder,  tried  before  GraveSy  J.,  at  Fall 
Twm,  1887,  of  the  Superior  Court  of  Beaufort  County. 
Verdict  of  guilty  as  to  W.  A.  Potts,  who,  alone,  appealed. 

Attorney  General,  for  the  State. 
iff.  Z).  G.  Fowle,  for  the  defendant. 

« 

Smith,  C.  J.  The  prisoner,  W.  A.  Potts,  and  Susan  F. 
Lincke,  are  jointly  charged  in  the  indictment  with  the  crime 
of  murder,  committed  in  June,  1887,  upon  the  body  of  Paul 
Lincke,  the  husband  of  the  last  named.  Upon  their  arraign- 
ment, in  the  Superior  Court  of  Beaufort,  they  pleaded  not 
guilty,  and  upon  trial  the  prisoner  Potts  was,  by  the  jury, 
convicted,  and  the  said  Susan  F.  acquitted  of  the  charge, 
the  first  of  whom,  after  sentence  of  death  pronounced  against 
him,  appeals  to  this  Court.  The  case  comes  before  us  in  a 
very  unusual  and  imperfect  form,  none  of  the  facts  devel- 
oped in  the  evidence  being  set  out,  so  that  we  can  under- 
stand the  character  of  the  homicide,  and  its  attendant  cir- 
cumstances, and  the  application  to  them  of  the  rulings  com- 
plained of,  except  in  general  terms.  If  there  were  any  doubt 
left  upon  our  minds  as  to  the  grade  of  the  crime,  or  of  its 
having  been  committed  by  a  responsible  agent,  we  should 
not  be  disposed  to  proceed,  but  to  remand  the  cause,  or  direct 
the  issue  of  a  certiorari,  to  the  end  that  the  facts  as  depend- 
ing on  the  evidence  and  the  testimony,  material  to  their  sup- 
port, and  pertinent  to  the  errors  assigned,  be  sent  up,  instead 
of  our  having  to  consider  and  pass  upon  propositions  of  law 
merely  speculative,  and  whose  bearing  is  imperfectly  under- 
stood, in  a  matter  so  serious  and  involving  human  life.    But, 
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feeling  no  hesitancy  in  passing  upon  the  prisoner's  excep- 
tions presented  in  the  record  before  us,  we  feel  at  liberty,  in 
this  case,  to  examine  and  decide  them. 

1st  Exception,  When  called  on  to  plead  to  the  indictment, 
the  prisoner  answered,  and  proposed  it  should  be  so  entered  : 
^'  I  admit  the  killing,  but  was  insane  at  the  time  of  the  com- 
mission thereof;  therefore,  not  guilty."  The  preliminary 
portion  of  the  answer  was  rejected,  and  the  plea  entered  in 
the  usual  form,  divested  of  the  irrelevant  and  impertinent 
surplusage;  and  this  was  entirely  proper.  The  inquiry  put 
to  him  required  a  direct  and  positive  response,  and  this  is 
contained  in  the  plea,  not  guilty,  under  which  every  defence 
to  the  charge,  in  repelling,  or  mitigating  and  reducing  the 
offence  to  a  lower  grade,  was  admissible. 

The  defendant,  Susan  F.,  proposed  to  enter  a  motion  and 
plea  in  abatement,  on  the  ground  that  one  of  the  grand 
jurors  who  found  the  bill  was  incompetent,  he  having  a  case 
at  issue  pending  at  the  term  in  Court.  We  are  relieved  of 
the  duty  of  considering  the  merits  of  this  motion  or  plea 
{for  it  is  designated  by  both  names),  for  the  reason  that  it 
was  after  pleading  to  the  indictment,  and  not  in  apt  time — 
State  V.  Watson,  86  N.  C  ,  624 — and  became  wholly  unimpor- 
tant by  the  verdict  of  acquittal. 

2d  Ex.  The  appellant  objected  to  the  order  for  the  draw- 
ing of  the  jurors,  to  constitute  the  special  venire,  from  the 
jury  box,  and  its  execution  made  by  the  Judge,  for  the  reasons 
appearing  to  him  sufficient  to  warrant  it  under  section  1739 
of  The  Code. 

We  see  no  valid  reason  assigned  against  the  order,  and 
the  only  variations  of  the  facts,  proved  and  found  by  the 
Court,  from  the  strict  statutorj'^  provisions  are,  that  the  key, 
of  which  there  was  but  one,  which  unlocks  both  apartments, 
was  put  by  the  chairman  of  the  County  Commissioners  with 
their  clerk,  the  Register,  for  safe  keeping,  and  he  swears  that 
it  has  been  kept  in  his  office  ever  since  the  last  regular  draw- 
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ing  of  jurors,  accessible  to  no  one,  and  in  that  the  apart- 
ments are  marked,  "Jurors  drawn,"  and  "Jurors  not  drawn,'' 
insteiad  of  being  numbered,  number  one  and  two.  Those  of 
the  special  venire  were  drawn  from  the  apartment  labelled^ 
"Jurors  not  drawn."  The  ruling  is  correct,  and.  the  devia- 
tion frojn  a  direction  merely  of  the  act  is  not  a  material 
matter,  as  its  essential  provisions  for  the  security  of  the 
accused  have  been  observed.    State  v.  Martin,  82  N.  C,  672. 

3d  Ex.  The  next  exception  is,  to  the  ruling  of  the  prisoner's 
challenge  of  a  juror  for  favor,  that  he  was  indifferent  and 
competent,  and  the  same  ruling  applied  to  seven  other  simi- 
lar challenges  for  cause. 

The  juror,  on  examination,  stated  that  he  had  formed  the 
opinion  that  the  prisoner  was  guilty  on  report  merely,  never 
having  heard  the  witnesses  speak  of  the  matter,  and  that 
while  it  would  require  evidence  to  remove  the  impression, 
yet  he  could,  on  hearing  the  evidence  from  witnesses  and 
the  law  from  the  Court,  disregard  the  opinion  formed  and 
decide  impartially. 

The  Court  found  as  a  fact  that  the  juror  was  indifferent^ 
and  this  is  conclusive  and  unreviewable  in  this  Court.  Bran- 
Um  V.  aSriant,  93  N.  C,  99 ;  State  v.  Cole,  94  N.  C,  958. 

ith  Ex.  A  juror,  challenged  by  the  State  for  cause,  that  he 
was  related  to  the  prisoner  by  aflBnity  within  the  ninth  de- 
gree, was  held  to  be  disqualified  to  sit  in  the  cause.  The 
juror  swore  that  "  he  believed  he  was  nearly  related  to  the 
prisoner  by  marriage;  that  his  wife  was  kin — he  did  not 
Inow  in  what  degree — ^it  might  be  fifth  cousin.  The  Court 
found  that  the  juror  was  related  to  the  prisoner  within  the 
ninth  degree.  The  ruling  upon  the  sufficiency  of  the  cause 
of  challenge  is  sustained  in  State  v.  Perry,  Busb.,  330 ;  Staie 
V.  Baldwin,  80  N.  C,  390,  and  other  authorities.  But  a  fur- 
ther and  complete  answer  to  the  exceptions,  referable  to  all 
the  jurors  is,  that  there  were  twelve  peremptory  challenges  • 
remaining  to  the  prisoner,  and  he  could  have  stricken  from. 
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the  list  a  juror  obnoxious  to  him,  iu  the  exercise  of  the  right 
of  peremptory  challenge,  and  a  satisfactory  and  impartial 
jury  was  obtained,  and  this  right  to  an  impartial  jury  is  all 
that  is  secured  to  the  prisoner.  This  is  ruled,  without  refer- 
ence to  older  cases  in  our  reports,  in  State  v.  HemUy^  94  N. 
C,  1021 :  Stale  v.  Gooch,  lb.,  987.  (1021)  and  in  Stale  v.  Jones, 
97  N.  C,  469. 

The  remaining  errors  assigned,  grew  out  of  instructions 
asked  and  refused,  and  instructions  given  to  the  jury  in 
place  of  them.  The  principal  defence  set  up  for  the  pris- 
oner, was  an  alleged  want  of  mental  capacity  t »  commit  a 
criminal  act,  brought  on  by  excessive  use  of  alcoholic  stimu- 
lants. The  testimony  of  witnesses  introduced  by  the  State, 
who  had  long  known  the  prisoner,  one  of  whom  saw  him  on 
the  night  of  the  homicide,  and  another  the  morning  after, 
as  to  his  habits  and  condition,  was  to  the  effect,  that,  w^hile 
he  drank  freely,  there  were  no  indications  of  a  disordered 
mind,  other  than  such  as  is  common  to  drunken  men,  and 
all  concur,  that,  in  their  opinion,  he  was  not  insane. 

The  prisoner  excepted  to  any  expression  of  the  opinion  of 
the  witnesses,  because  they  were  not  experts,  as  to  the  pris- 
oner's mental  condition.  Ever  since  the  delivery  of  the  able 
and  lucid  opinion  of  Gaston,  J.,  in  Clary  v.  Clary,  2  Ired., 
78,  it  has  been  the  settled  law  in  this  8tate,  that  one  who  has 
opportunities  of  knowing  and  observing  a  person  whose 
sanity  is  disputed,  may,  whether  expert  or  not,  give  an  opin- 
ion, based  on  such  knowledge  or  information,  as  to  his  sanity 
or  insanity.  Horah  v.  Knox,  87  N.  C,  483,  and  other  cases. 
Experts  alone  can  give  an  opinion  upon  facts  shown  by 
others,  assuming  them  to  be  true.  State  v.  Bowman,  78  N. 
C,  509. 

Of  the  twelve  instructions  prayed,  all  but  five  were  given 
in  form  or  substance,  and  one  of  these  was  refused,  because 
there  was  no  evidence  to  which  it  was  pertinent. 

The  fifth  is  embodied  in  the  eighth,  and  is  in  these  words : 
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"If  the  jury  believe  that  the  prisoner  was  a  'dipsomaniac,' 
and  by  reason  of  the  influence  of  such  disease,  became  so 
drunk  as  to  become  unconscious  of  his  acts,  and  the  act  was 
done  while  in  this  condition,  then  the  presumption  of  malice 
would  be  rebutted,  and  the  prisoner  would  be  guilty  of  man- 
slaughter only. 

The  remaining  two  refused  instructions,  the  11th  and  12th, 
are  to  the  effect,  that  if,  upon  the  evidence,  the  minds  of 
the  jury  are  left  in  doubt  as  to  the  sanity  of  the  prisoner,  or 
of  his  malicious  intent  in  taking  the  life  of  the  deceased, 
it  should  be  resolved  in  his  favor,  leading,  in  one  instance, 
to  an  acquittal ;  in  the  other,  to  the  reduction  of  the  grade 
of  the  offence  to  manslaughter. 

The  charge  to  the  jury  was  full  and  explicit,  meeting  the 
different  aspects  of  the  testimony,  as  far  as  we  can  see  from 
the  meagre  statements  sent  up,  and  we  deem  it  necessary  to 
reproduce  only  so  much  of  it.as  is  pertinent  to  the  matters 
presented  in  the  appeal. 

The  jury  were  directed,  that  a  presumption  in  favor  of  in- 
nocence prevailed,  until  overcome  by  evidence  of  the  truth 
of  the  criminal  charge,  and  this  must  be  such  as  to  remove 
all  reasonable  doubt  from  the  mind. 

That  when  such  proof  of  the  homicide  is  presented,  mat- 
ters in  excuse  or  mitigation  must  appear,  or  be  shown,  not 
beyond  a  reasonable  doubt,  but  to  the  satisfaction  of  the 
jury.  The  prisoner  admitting  the  killing  by.  means  of  a 
shot  from  a  pistol,  that  instrument,  thus  used,  is  a  deadly 
weapon,  and  the  law  implies  malice,  unless  its  absence  is 
made  to  appear,  and  this  must  be  to  the  satisfaction  of  the 
jury. 

The  prisoner,  to  be  responsible  for  his  act,  must  have  legal 
capacity  at  the  time  to  distinguish  between  good  and  evil, 
and  to  know  what  he  was  doing,  to  comprehend  his  rela- 
tions towards  others,  the  nature  of  his  act,  and  a  conscious- 
ness of   wrong.    In  the  inquiry  as  to  the  prisoner's  men- 
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tal  condition  he  is  assumed  to  be  sane,  that  is,  to  have  the 
degree  of  mind  and  reason  required  to  constitute  criminal 
responsibility  for  his  acts,  but  he  may  prove  the  want  of 
such  legal  capacity  by  evidence  of  the  presence  of  insanity. 

The  law  recognizes  the  existence  of  a  form  of  diseased 
mind  known  as  " delirium  tremens"  induced  by  the  exces- 
sive use  of  stimulating  drink,  and  if  the  homicide  was  com- 
mitted while  the  prisoner  was  laboring  under  it  to  a  degree 
that  dethroned  reason,  the  act  would  be  excused,  although 
the  diseased  condition  was  temporary.  Some  forms  of  in- 
sanity, when  shown  to  exist,  are  presumed  to  continue ;  but 
this  does  not  apply  to  delirium  tremens^  brought  on  by  one's 
own  procurement,  and  passing  away  with  the  removal  of  its 
exciting  cause.  The  law  recognizes  a  chronic  insanity ;  when 
produced  by  alcohol,  it  assumes  a  permanent  fon^,  and  is 
such  as  to  undermine  the  reason.  This  species  of  diseased 
mind,  when  found  in  a  person,  is  presumed  to  continue  until 
rebutted,  and  while  existing  renders  him  irresponsible  for 
what  would  otherwise  be  criminal. 

Voluntary  drunkenness  does  not  excuse  crime,  nor  does 
our  law  recognize  as  excusing  what  is  called  "  dipsomania!^ 
or  distinguish  between  an  irresistible  impulse  for  intoxica- 
ting drinks  and  a  mere  inordinate  appetite  for  them,  brought 
on  by  long  continued  indulgence. 

The  measure  of  criminal  responsibility  is  this:  If  the  pris- 
oner at  the  time  of  the  homicidal  act  was  in  a  state  of  mind 
to  comprehend  his  relations  to  others,  the  nature  and  crimi- 
nal character  of  the  act,  was  conscious  that  he  was  doing 
wrong,  he  was  responsible ;  otherwise,  he  was  not,  and  such 
should  be  the  verdict. 

The  jury,  acquitting  the  feme  defendant,  rendered  a  ver- 
dict of  guilty  against  the  appellant  Potts. 

We  think  the  law  was  fairly  laid  down,  and  as  favorable 
to  the  prisoner  as  he  could  ask.  Indeed,  it  would  seem  in 
one  particular,  more  so.    The  charge  appears  to  admit  of  a 
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construction  that  puts  upon  tb.e  State  the  proof  of  sanity, 
when  it  becomes  a  matter  of  controversy,  though  it  need  not 
be  such  as  to/emove  all  reasonable  doubt,  but  only  sufficient 
to  satisfy  the  minds  of  the  jury.  This  burden,  with  this 
measure  of  proof,  rests,  however,  upon  the  accused,  accord- 
ing to  the  repeated  adjudications  of  the  Court.  State  v.  Brit" 
tain,  89  N.  C,  481 ;  State  v.  Payne,  86  N.  C,  609. 

The  charge  is  strictly  in  accordance  with  State  v.  Haywood^ 
Phil.,  376.  We  find  no  authority  in  support  of  the  proposi- 
tion contained  in  the  prisouer^s  eighth  instruction,  that  the 
prisoner's  drunken  condition,  while  not  absolving  him  from 
all  guilt,  might  repel  the  malice  and  reduce  his  crime  to  a 
lower  grade,  though  earnestly  pressed  in  the  argument  on 
his  behalf  The  test  of  accountability  for  crime  is  the  ability 
of  the  accused  to  distinguish  right  from  wrong,  and  that  in 
doing  a  criminal  act  he  is  doing  wrong.  This  is  setliled  in 
SLaie  v.  Haywood,  supra. 

We  have  not  allowed,  as  exempting  from  the  consequences 
of  crime,  what  is  called  moral  insanity;  that  is,  an  alleged 
uncontrollable  impulse  to  commit  an  act,  with  the  mental 
faculties  in  full  force,  to  comprehend  its  criminality  and 
wrong.  State  v.  Brandon,  8  Jones,  463.  Nor  can  we  enter- 
tain, as  a  defence,  the  insatiable  thirst,  intensified  by  long 
indulgence,  which  is  denominated  dipsomania — a  word  re- 
quiring an  explanation  of  its  meaning  to  plain  men,  such  as 
are  usually  found  upon  a  jury.  Staie  v.  John,  8  Ired.,  330; 
StaU  v.  SeweU,  3  Jones,  245. 

Upon  a  review  of  the  defences,  we  find  none  sufficient  to 
interpose  between  the  prisoner  and  the  penalty  he  has  in- 
curred in  taking  the  life  of  a  fellow-man. 

No  error.  Affirmed. 
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STATE  V.  JOHN  W.  SMITH  and  othf 
Forcible  Entry — Landlord  and   Tenan, 

Where  the  prosecutor  occupied,  with  his  family,  a  house  lielonging  to 
the  defendant,  several  hundred  yards  distant  from  the  defendant's 
dwelling-house,  but  on  his  plantation,  under  a  contract  by  which, 
for  his  services  as  a  laborer,  the  prosecutor  was  to  liave  furnished 
him  a  dwelUng  place  and  a  monthly  allowance  of  meal  and  meat, 
with  the  privilege  of  cultivating  a  small  strip  of  land  for  his  ow^n 
benefit,  and  the  defendant,  by  threats  and  demonstration  of  deadly 
weapons  and  an  array  of  numbers,  against  which  resistance  would 
have  been  useless,  drove  the  prosecutor  out  of  the  house :  Held, 
tliat  the  relation  of  lessor  and  lessee  existed  l)etween  the  defendant 
and  the  prosecutor,  and  that  the  defendant  and  those  aiding  and 
abetting  him  were  guilty  of  a,  forcible  entry. 

Indictment  for  forcible  entry,  tried  before  Shipp,  J.,  at 
January  Term,  1888,  of  the  Superior  Court  of  Wake. 

The  defendants  are  charged  in  the  indictment  with  a  for- 
cible entry  into  the  dwelling  house  of  the  prosecutor,  Jacob 
Etheridge,  and  expelling  him  therefrom,  and  upon  the  trial 
of  their  plea  of  not  guilty,  the  jury  find  the  facts  in  the  fol- 
lowing special  verdict : 

That  the  defendant,  John  Smith,  hired  the  said  Jacob 
Etheridge  to  work  for  him  during  the  year  1887,  as  a  la- 
borer, on  his  farm  in  Wake  County,  agreeing  to  pay  for  his 
3'ear's  work  fifty  dollars  in  money,  to  furnish  him  with  one 
bushel  of  meal  and  fifteen  pounds  of  meat  during  each 
month  of  service,  and  a  house  to  live  in,  and  all  the  crops 
on  three  acres  of  land,  which  said  Smith  agreed  to  plow, 
and  do  all  the  plowing  necessary  for  the  crops  which  Ethe- 
ridge might  plant  thereon,  and  Etheridge  to  do  the  other 
necessary  work  in  the  cultivation  of  the  crop  on  the  three 
acres;  that  Etheridge  should  have  one  half  of  every  Satur- 
day as  his  own ;  that  under  said  agreement  Etheridge  was 
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put  in  and  allowed  to  occupy  a  house  on  Smith's  plantation 
some  300  or  400  yards  from,  and  separate  from  Smith's  dwell- 
ing house,  and  Etheridge  continued  to  occupy  the  same 
until  September  29, 1887,  on  which  day  said  Smith  and  the 
other  defendants  went  to  the  house  so  occupied  by  Etheridge, 
he  and  his  wife  being  then  therein,  as  were  the  other  de- 
fendants, when  said  Smith  notified  said  Etheridge  to  get  out 
of  the  house,  and  to  remove  all  his  household  goods  therefrom, 
telling  him  that  he,  said  Smith,  intended  to  take  possession 
by  force,  if  it  should  be  necessary  to  resort  to  force,  in  order 
to  get  possession ;  that  Etheridge  said  he  would  get  out  of  the 
house  if  he.  Smith,  would  give  him  time,  to  which  the  other 
replied,  "  No,  you  have  got  to  get  out  right  now;"  that  there- 
upon Etheridge  left  the  house  with  his  wife,  who  got  together 
the  household  goods,  and  defendants  carried  them  off  and 
put  them  down  on  the  edge  of  the  road,  the  said  Smith  say- 
ing, "don't  you  let  me  catch  you  on  the  premises  again ;" 
that  said  Smith  had  in  his  hands  a  double  barrelled  gun 
loaded  with  small  shot,  while  defendant  James  had  a  pistol 
about  his  person  which  was  seen  by  Etheridge,  when  the 
entry  was  made  into  the  house  by  the  former;  that  the  other 
defendants  accompanying  Smith  were  his  servants,  two  of 
them  being  his  sons,  and  all  went  at  his  command,  but  no 
threats  were  made  or  force  used  by  them ;  that  Smith  went 
on  the  premises  to  use  such  force  as  might  become  necessary 
to  put  Etheridge  out  of  the  house,  and  the  others  to  aid  him, 
if  necessary,  in  doing  so;  that  Smith,  prior  to  this,  had  dis- 
charged Etheridge  from  his  service  for  neglecting  his  work, 
and  had  given  him  notice  to  vacate  the  house;  that  Ethe- 
ridge cultivated  the  three  acres  of  ground  whereon  the  house 
stood.  Smith  doing  the  plowing  in  cotton,  corn  and  peas  and 
potatoes ;  the  cotton  and  corn  crop  being  gathered  by  Smith 
previous  to  the  expulsion,  and  which  he  still  has  in  posses- 
sion ;  that  Smith  was,  before  the  removal  of  Etheridge  and 
at  that  time,  indebted  to  the  latter,  and  still  owes  him,  for 
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which  Etheridge  has  since  sued  and  recovered  judgment  for 
$40,  from  which  an  appeal  was  taken  by  Smith,  and  the  ac- 
tion is  still  pending  in  the  Superior  Court  of  Wake. 

If  the  Court,  upon  these  facts,  is  of  opinion  that  the  de- 
fendants are  guilty,  then  the  jury  find  them  guilty  ;  and  if 
the  Court  be  of  opinion  that  they  are  not  guilty,  the  jury  so 
find. 

This  is  the  substance  of  the  findings  in  the  special  verdict ; 
upon  which  the  Court  adjudged  the  defendants  not  guilty, 
and  directed  the  verdict  to  be  so  entered,  and  the  defendants 
discharged ;  from  which  ruling  and  judgment  the  State  ap- 
pealed. 

The  Attorney  Gerwral  and  Mr,  J.  B.  Batchelor,  for  the  State. 
Messrs.  R.  H.  Battle  and  S.  R  Mordecai^  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  facts).  The  opinion  of  the 
Court  seems  to  have  been  controlled  by  the  ruling  in  the 
case  of  the  State  v.  Curtis,  4  D.  &  B.,  222,  in  which  there  was 
also  a  special  verdict,  the  facts  contained  in  which  were  sup- 
posed to  be  essentially  the  same  as  those  found  in  the  pres- 
ent special  verdict. 

In  that  case  Ruffin,  C.  J.,  expressed  the  opinion  that  the 
entry  and  expulsion  were  sufficient  in  law  to  constitute  the 
offence,  if  the  possession  of  the  house  was  in  the  tenant  so  as 
to  make  the  entry  of  the  owner  unlawful ;  but  that  the  pos- 
session, according  to  legal  intendment,  was  in  the  defendant 
Curtis,  and  that  he  had  a  right  to  remove  the  occupant,  pro- 
vided "  he  did  so  without  injury  to  his  person  or  other  breach 
of  the  peace." 

In  that  case  it  was  found  that  Curtis  was  lessee,  for  a  term 
of  years,  of  a  tract  of  land  near  to  the  city  of  Raleigh,  whereon 
he  kept  a  boarding  school  for  boys.  There  were  several  large 
buildings  on  the  land,  in  one  of  which  he  and  his  family 
resided,  and  others  were  used  for  the  accommodation  of  bis 
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pupils.  There  was  also  a  small  outhouse,  with  two  rooms, 
within  the  yard  or  curtilage  enclosing  the  other  houses,  but 
not  connected  with  them  by  a  common  covering  or  roof,  but 
the  door  of  which  opened  into  the  yard.  The  outhouse  had 
been  built  and  used  for  recitation  rooms  for  the  pupils,  but 
was  afterwards  used  for  lodging  rooms  for  servants  attached  to 
the  establishment.  The  prosecutor  Pope  was  hired  as  a  ser- 
vant and  steward,  for  the  residue  of  the  year  at  monthly 
wages,  and  was  to  be  provided  with  board  and  lodging,  suit- 
able to  his  station,  in  the  family,  and  he  had  for  ten  years 
previous  held  the  same  position  in  the  school  kept  by  pre- 
vious proprietors,  and  occupied  one  of  the  rooms  in  the  out- 
house, and  this  he  was  permitted  to  do  after  his  employment 
by  Curtis,  the  other  room  being  occupied,  until  his  expulsion 
in  October,  1838,  after  being  discharged  as  a  servant,  for  vio- 
lating the  rules  of  the  school,  and  ordered  to  leave  the  prem- 
ises. It  is  needless  to  set  out  the  manner  of  his  expulsion, 
since  the  only  matter  in  controvery  was,  whether  the  prose- 
cutor's occupancy  was  such  as  to  bring  the  violent  entry  of 
the  lessee  under  the  condemnation  of  the  criminal  law,  as  an 
invasion'  of  the  prosecutor's  possession.  The  ruling  was 
against  the  State,  and  it  is  based  upon  the  legal  proposition, 
that  the  possession  of  the  outhouse  was  in  the  defendant  and 
not  in  the  servant,  who  was  permitted  to  occupy  it  merely 
as  such,  and  for  the  defendant. 

We  do  not  think,  in  this  feature  of  the  case,  it  is  the  same 
as  that  now  before  us.  Etheridge  occupied,  with  his  family,  a 
separate  and  distinct  dwelling,  several  hundred  yards  from 
that  of  the  defendant  Smith,  and  under  a  special  contract  by 
which,  for  his  services  as  a  laborer,  he  was  to  have  furnished 
him  a  dwelling  place  and  a  monthly  allowance  of  meal  and 
meat,  as  well  as  the  privilege  of  cultivating  a  small  strip  of 
land  for  his  own  benefit.  Under  this  contract  he  went  into 
possession,  raised  the  crop,  and,  while  in  the  occupancy  of 
the  house,  was  driven  out,  by  threats  and  a  demonstration  of 
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deadly  weapons,  and  an  array  of  numbers,  against  which  re- 
sistance would  have  been  useless,  and  perhaps  have  put  his 
life  in  peril. 

There  were  created,  in  our  opinion,  the  legal  relations  of 
lessor  and  lessee  between  the  parties,  which  did  not  warrant 
this  invasion  of  the  prosecutor's  possession  of  the  premises, 
no  more  than  if  the  house  had  been  on  other  lands  of  Smith 
instead  of  the  plantation  whereon  he  lived. 

In  State  v.  R088,  4  Jones,  315,  the  question  arose  as  to  the 
criminality  of  an  entry  upon  land,  in  possession  of  one  who 
had  conveyed  the  title,  but  who  continued  to  occupy  under 
a  parol  agreement  that  he  was  to  remain  there  many  years. 
The  entry  was  upon  portions  of  the  premises  by  force  and 
after  being  forbidden,  but  the  occupants  of  the  house  were 
not  ejected,  nor  their  possession  of  it  invaded,  nor  entry  made 
within  the  enclosure ;  these  acts  were  held  not  to  constitute 
the  offence,  and  referring  to  conflicting  rulings  as  to  an  entry 
under  the  title  upon  premises  occupied  by  one  who  had  none, 
Pearson,  J.,  suggests  that  the  apparent  discrepancies  may 
be,  perhaps,  reconciled  upon  this  distinction  :  "  One  having 
a  right  of  entry  may  at  common  law  use  force,  provided  it 
does  not  amount  to  an  actual  breach  of  the  peace,  whereas 
one  not  having  a  right  of  entry  is  guilty  of  a  trespass,  indict- 
able at  common  law,  if  he  enter  with  a  strong  hand  under 
circumstances  calculated  to  excite  terror,  although  the  force 
used  does  not  Amount  to  a  breach  of  the  peace." 

The  tendency  of  such  an  invasion  of  the  prosecutor's  pos- 
session, as  is  shown  in  this  case,  was  towards  a  breach  of  the 
peace,  which  obviously  did  not  take  place  because  of  the 
hostile  demonstrations  and  declared  purpose  of  the  defend- 
ants, which,  with  the  means  in  their  hands,  over-awed  op- 
position and  forced  a  surrender;  and  this, too,  when  the  prose- 
cutor was  to  occupy  the  house  during  the  year  of  his  con- 
tract of  service. 
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We  think  the  law  does  not  tolerate  this  summary  method 
of  seeking  self  redress,  and  that  the  prosecutor  had  a  posses- 
sion to  warrant  the  commission  of  the  imputed  criminal  act. 

There  is  error,  and  judgment  must  be  entered  upon  the 
verdict. 

Reversed. 


STATE  V.  DUNCAN  HAZELL. 

Unlawful  Sale  of  Liquor,  under  ch.  175,  §  34,  Latvs  1885 — 
Indictment;  form  of,  under  said  Ad — Special  Verdict,  does 
not  aid  defective  bills. 

1.  An  indictment,  for  unlawfully  retailing  spirituous  liquors,  under  ch. 

175.  ^  34.  Laws  1885,  is  fatally  defective  which  charges  a  sale  "by 
the  measure  less  than  a  gallon,"  because  it  fails  to  so  specify  the 
offence  as  to  show  whether  the  defendant  is  charged  under  the 
first  or  second  paragraphs  of  the  section. 

2.  Semhle,  that  an  indictment  under  the  2d  and  8d  paragraphs  of  said 

section,  should  negative  the  fact  that  the  liquor  sold  was  of  the 
defendant's  own  manufacture,  and  sold  at  the  place  of  manufac- 
ture, or  the  i)roduct  of  his  own  farm. 

3.  A  distiller,  license<l  under  the  laws  of  the  United  States,  cannot  sell 

liquor  of  his  own  manufacture  in  violation  of  the  laws  of  the 
State. 

4.  A  sale  of  liquor  800  or  400  yards  from  the  distillery,  though  on  the 

defendant's  own  farm,  is  not  a  sale  "at  the  place  o^  manufac- 
ture." within  the  meaning  of  the  statute. 

0.  The  findings  of  the  jury  in  a  spet'ial  verdict  do  not  aid  a  defective 
bill  of  indictment. 

Indictment  for  unlawfully  retailing  spirituous  liquors,  by 
the  measure  less  than  a  gallon,  without  license,  tri^^d  before 
Clark,  J,,  at  the  Spring  Term,  18S0,  of  the  Superior  Court  of 
Alamance  Countv. 
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The  jury  return  a  special  verdict,  as  follows:  "That  in 
June,  1885,  John  Jeffries  bought  of  the  defendant,  Duncan 
Hazell,  one  gallon  of  whiskey,  at  defendant's  store,  on  his 
plantation  in  Alamance  County;  that  defendant  had  uo 
State  license  to  retail  spirituous  liquors,  but  was  a  licensed 
distiller  under  the  laws  of  the  United  States,  and  the  whiskey 
sold  was  of  his  own  manufacture;  that  defendant's  distil- 
lery was  300  or  400  yards  distant  from  the  store  where  this 
whiskey  was  sold,  but  on  the  same  premises,  which  was  a 
farm  of  forty  acres  belonging  to  the  defendant,  and  that  he 
had  no  other  place  of  retailing  liquors,  this  being  his  sole 
place  of  business. 

The  jury  say,  for  their  verdict,  that  if  the  Court  is  of 
opinion,  upon  this  state  of  facts,  that  the  defendant  is  guilty, 
they  so  say  for  their  verdict;  and  if,  upon  said  state  of  facts, 
the  Court  is  of  opinion  that  the  defendant  is  not  guilty,  they 
return  for  their  verdict,  that  he  is  not  guilty." 

The  Court  being  of  opinion  that  the  defendant  was  not 
guilty,  the  verdict  was  so  entered,  with  judguient  that  the 
defendant  be  discharged ;  from  which,  the  State  appealed. 

The  indictment  charges  that  the  defendant,  in  the  County 
of  Alamance,  "  to  one  John  Jeffries,  spirituous  liquors  by 
the  measure  less  than  a  gallon,  unlawfully  did  retail,  the 
said  Duncan  Hazell  not  having  then  and  there  a  license  to 
retail  spirituous  liquors  by  the  measure  aforesaid."  &c. 

Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  Chapter  175,  §  34,  Acts 
of  1885,  relating  to  the  sale  of  spirituous  liquors,  requires  a 
license :  "  First,  for  selling  in  quantities  less  than  a  quart, 
&c.  Second,  for  selling  in  quantities  of  one  quart  and  less 
than  five  gallons,  &c.  Third,  for  selling  in  quantities  of  five 
gallons  or  more,  <fec.     *     *     *    Nothing  in  this  section  con- 
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tained  shall  prevent  any  person  selling  the  liquors  or  wines 
of  their  own  manufacture,  at  the  place  of  manufacture,  or 
any  person  from  selling  spirits  or  wines,  the  products  of  his 
own  farm,  without  the  license  prescribed  in  paragraph  two 
and  three." 

The  special  verdict  finds  that  the  defendant  was  a  licensed 
distiller  under  the  laws  of  the  United  States;  that  the  whis- 
kev  wias  of  his  own  manufacture,  and  that  it  was  sold  at  his 
store,  300  or  400  yards  from  his  distillery,  but  on  the  same 
premises. 

The  facts,  that  the  defendant  was  a  licensed  distiller,  and 
that  the  \^hiskey  was  of  his  own  manufacture,  affords  no 
immunity,  if  he  sells  contrary  to  the  regulations  and  require- 
ments of  the  laws  of  the  State.  Stole  v.  Joyner^  81  N.  C, 
534,  and  the  cases  there  cited. 

Nor  is  a  sale  made  300  or  400  yards  from  the  distillery, 
though  on  the  defendant's  farm,  made  "at  the  place  of  man- 
ufacture,"  within  the  meaning  of  the  statute.  This  is  set- 
tled by  Staie  v.  Wkmenhunt,  98  N.  C,  682. 

But  the  indictment  charges  a  sale  "  by  the  measure  less 
than  a  gallon,"  and  the  special  verdict  finds,  substantially, 
that  tlie  defendant  sold  "  one  gallon  of  whiskey."  It  will 
be  noted  that  the  saving  clause  in  the  section  does  not  apply 
to  the  first  paragraph  or  clause — that  is,  for  selling  in  quan- 
tities less  than  a  quart — but  only  to  the  second  and  third ;  and 
the  indictment  is  fatally  defective,  in  that  it  fails  to  so  specify 
the  offence  as  to  show  whether  the  defendant  is  charged 
under  the  first  or  second  paragraphs.  Less  than  a  gallon 
may  be  a  quart,  or  a  pint,  or  a  gill,  and  the  finding  of  the 
jury  does  not  aid  the  indictment,  and  judgment  ought  to 
have  been  arrested. 

We  suggest,  whether  an  indictment,  whether  drawn 
under  the  second  or  third  paragraph,  should  not  negative 
the  fact  that  the  liquor  sold  was  of  the  defendant's  own 
manufacture,  and  sold  at  the  place  of  manufacture,  or  the 
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products  of  his  own  farm,  as  seems  to  have  been  done  in  SUUe 
V.  W hissejihunty  supra.  See  State  v.  Stamey,  71  N.  C,  202 ;  Staie 
V.  Miller,  7  Ired.,  275 ;  and  State  v.  Loftin,  2  D.  &  B.,  31. 
Let  this  be  certified. 

Judgment  arrested. 


STATE  V.  FREELAND  SUTTON. 


Spirituous  Liquors;  indictment  for  sale  of — L,  1885,  cA.  175, 
§  34,  L.  1887,  ch.  185,  §§  31,  ^b— Repeal  of  Orimind  Stat- 
ute ;  effect  of — Repeal  by  implication. 

1.  Section  45,  ch.  135,  L.  1887,  repeals  the  laws  *' imposing  taxes''*'  on  the 

subjects  •'  revised,"  but  does  not  repeal  the  penalties  imposed  for  a 
violation  of  the  Revenue  Laws. 

2.  The  proviso  in  g  34.  ch.  175,  L.  1885,  in  reference  to  sale  of  liquor  by 

distillers,  &c. ,  applies  to  sales  of  one  quart  or  more,  but  not  to 
sales  of  less  than  a  quart.  Sales  "in  quantities  of  one  quart  or 
less,"  are  excludeil  from  the  Iwnefits  of  the  proviso  in  g  31,  ch.  135, 

L,  1H87. 

3.  An  indictment,  charging  that  defendant  unlawfully  sold  to  A  B,  •'  spir- 

ituous liquors  by  the  measure  less  than  a  gallon,  to- wit:  by  the  quart 
*  *  *  not  having  license  to  sell  spirituous  liquors  by  the  meas- 
ure aforesaid."  is  fatally  defective,  both  under  the  laws  of  1885, 
ch.  175,  and  the  laws  of  1887,  ch.  135,  for  reasons  given  in  State 
V.  Hazell,  ante. 

4.  If  the  Legislature  enacts  a  law  in  the  terms  of  a  former  law,  and  at 

the  same  time  rei.)eals  the  former,  this  amounts,  in  law,  to  a  re-af- 
firmance, and  not  a  repeal,  of  such  law:  and  it  continues  in  force 
for  all  purposes  without  intermission.  A  rei)eal  of  a  statute  by 
implication  is  not  favored  by  the  Courts. 

Indictment  for  selling  spirituous  liquors  without  license, 
tried  before  Gilmer,  J.,  at  Spring  Term,  1888,  of  Alamance 
Superior  Court. 

The  facts  appear  in  the  opinion. 
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Attorney  Genei^al,  for  the  State. 
No  counsel  for  the  defendant. 

Davis,  J.  The  indictment  charges  that  the  defendant 
"to  one  VV.  F.  Morton,  spirituous  liquors  by  the  measureless 
than  a  gallon,  to-wit:  by  the  quart,  unlawfully  did  sell 
*  *  *  *  not  having  then  and  there  a  license  to  sell 
gpirituOus  liquors  by  the  measure  aforesaid,  contrary,"  etc. 

The  jury  returned  the  following  special  verdict :  "  That 
about  the  middle  of  the  summer  of  1886,  the  defendant  sold 
spirituous  liquors  by  the  quart  and,  prior  to  this  time,  by  the 
pint  and  quart,  within  two  years  prior  to  the  beginning  of 
this  inquisition,  to  W.  F.  Morton  ;  that  the  defendant  at  the 
time  of  such  sales,  was  agent  of  Dan  Sutton,  a  distiller  of 
spirituous  liquors,  whose  distillery  was  in  operation  300 
yards  from  the  place  of  selling,  a  public  road  intervening; 
that  the  distillery  of  the  said  Sutton  was  situated  on  an  acre 
of  land,  leased  by  the  said  Dan  Sutton  for  the  purpose,  and 
had  been  run  oflF  and  the  boundaries  ascertained  by  a  sur- 
vey, and  that  the  liquor  sold  was  manufactured  at  said  dis- 
tillery; that  the  land  on  which  the  grocery,  where  the  said 
sales  were  made  300  yards  down  the  road,  was  a  separate 
tract  of  land,  but  adjoining,  belonging  to  the  defendant,  but 
mortgaged  for  five  years  to  Dan  Sutton,  who  was  in  posses- 
sion, though  not  paying  nor  under  any  agreement  to  pay 
rent.'' 

The  jury  find  the  defendant  guilty  or  not  guilty,  as  the 
Court  may  be  of  opinion  upon  the  facts. 

"  Upon  this  special  verdict,  his  Honor  adjudges  the  defend- 
ant guilty.  Defendant  moves  in  arrest  of  judgment  for  that 
the  Act  under  which  the  defendant  was  indicted  has  been 
repealed.  Motion  allowed.  Judgment  suspended  (arrested)." 
Appeal  by  the  iState. 

The  repealing  section  in  the  Act  of  1887,  (Ch.  135,  §  45,)' 
relied  on  by  the  defendant,  relates  to  and  repeals  the  laws 
"imposing  taxes"  on  the  subjects  "revised,"  and  does  not 
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relate  to  the  penalties  imposed  for  a  violation  of  the  Revenue 
Laws.  They  are  not  embraced  in  the  language  of  the 
repealing  section,  and  a  repeal  by  implication  is  not  favored. 
Jones  V.  Insurance  Co.,  88  N.  C,  499.  The  proviso  in  the 
repealing  section  shows  the  intended  scope  and  purpose  of  it. 

But  if  it  were  otherwise,  simultaneous  with  the  repealing 
section,  the  penalties  for  a  violation  of  the  provisions  of  the 
revenue  law  are  enacted  in  substantially  the  language  of  the 
Act  of  1885,  to  make  these  apply  to  the  provisions  of  the 
Act  of  1887.  Even  if  it  were  a  repeal  of  the  Act  of  1885,  as 
insisted  by  the  defendant,  "if  the  Legislature  enacts  a  law 
in  the  terms  of  a  former  one,  and  at  the  same  time  repeals 
the  former,  this  amounts  to  a  re-affirmance  of  the  former 
law,  which  it  does  not,  in  legal  contemplation,  repeal.  The 
provision  is  continued  without  any  intermission."  Bishop 
on  Statutory  Crimes,  §  181. 

It  will  be  observed  that  the  defendant  is  indicted  for  sell- 
ing spirituous  liquors  "  by  the  measure  less  than  a  gallon, 
ito-wit:  by  the  quart,"  The  Act  of  1885,  CL  175,  §  34,  pro- 
hibits the  sale  of  liquors,  etc.,  in  "  quantities  less  than  a  quart," 
without  a  license,  and  the  proviso  in  reference  to  a  sale  at 
the  place  of  manufacture,  by  the  distiller,  or  the  products  of 
•one*s  own  farm,  does  not  apply  to  sales  of  less  than  a  quart, 
but  does  apply  to  sales  in  quantities  of  one  quart  or  more. 

The  Act  of  1887,  ch.  135,  §  31,  excludes  from  the  benefits 
of  the  proviso  sales  " in  quantities  of  one  quart  or  less"  The 
indictment  seems  to  have  been  drawn  under  the  Act  of  1887, 
but,  by  the  finding  of  the  jury,  the  sale  was  before  the  pas- 
sage of  that  Act, — "about  the  middle  of  the  summer  of 
1886,"  and  whether  drawn  under  the  one  or  the  other,  it  is 
fatally  defective,  for  the  reasons  stated  in  State  v.  Hazelly 
wfite  471. 

Upon  this  ground,  there  would  have  been  no  error  in 
Arresting  the  judgment. 

AflBrmed. 
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STATE  V.  NARROWS  ISLAND  CLUB. 

Navigable  WaierSy  what  are;  and  Obstruction  of — Indictment 
for  Obstructing  water-coxtn'se,  at  common  law,  and  under  §  1123, 
of  The  Code. 

1.  Waters  navigable  in  fact  are  navigable  in  law,  and  to  that  extent  and 

for  that  purpose,  publici  juris, 

2.  The  bed  of  lake  or  water-course  may  lie  private  property,  but  if  the 

waters  are  navigable  in  their  natural  state,  the  public  have  an 
easement  of  navigation  in  them,  which  easement  the  owner  of  the 
soil  cannot  obstruct. 

3.  This  ruling  is  not  in  contravention  of  State  v.  Olenn,  7  Jones  321 , 

because,  in  that  case,  the  river  was  ascertainetl  to  be  unnavigahle,. 

4.  An  averment,  that  the  obstruction  charged  was  not  "  for  the  purjKwe 

of  utilizing  the  water  as  a  motive  power,"  et<*.,  is  essential  in  an 
indictment  under  ^  1123,  of  T/ie  Code. 

5.  But  to  obstruct  a  navigable  water-coui*se,  three  or  four  hundred  yards 

long  and  equally  wide,  capable  of  navigation  by  a  sloop  drawing 
three  or  four  feet  of  water,  is  indictable  at  common  law,  and  the 
common  law  form  of  indictment  is  sufficient. 

6.  Iron  posts  from  two  to  three  inches  in  diameter,  driven  into  the  bed 

of  a  navigable  water-crourse,  and  projecting  several  feet  above  the 
water,  are  a  nuisaaice  per  «e,  and  the  putting  them  into  such  water- 
course is  indictable. 

7.  Upon  the  trial  of  an  indictment  for  obstructing  a  navigable  water- 

course, it  is  not  necessary  to  charge  or  prove  that  actual  damage 
or  injury  has  been  suffered  by  any  vessel,  etc.  It  is  sufficient  if 
the  acts  charged  have  rendered  navigation  less  secure  and  expedi- 
tious. 

Indictment,  for  obstructing  a  navigable  water  course,, 
tried  before  Graves,  J.,  and  a  jury,  at  Fall  Term,  1887,  of 
Currituck  Superior  Court. 

Verdict  and  judgment  against  the  defendant,  from  whicb 
it  appealed  to  this  Court. 

The  bill  of  indictment  was  as  follows : 

"The  jurors  for  the  Statb  upon  their  oaths  present,  that 
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the  Narrows  Island  Club,  a  corporation  under  the  laws  of 
North  Carolina,  in  Currituck  County,  on  the  first  day  of 
March,  1886,  a  certain  part  of  Currituck  Sound,  known  as 
the  '  Big  Narrows,'  which  sound  leads  and  runs  from  the 
Albemarle  Sound  to  the  Black  Water  River,  which  is  and 
has  been  a  common  highway  for  the  citizens  of  said  State 
and  county  with  lighters,  boats  and  canoes  to  navigate  said 
sound,  pass  and  labor  at  their  will  and  pleasure — without 
any  impediment  or  obstruction — unlawfully,  willfully  and 
injuriously  did  erect,  place  and  put  in  said  Big  Narrows  and 
highway  there,  certain  iron  pipes,  and  unlawfully  and  will- 
fully doth  continue  said  obstructions  and  impediment,  by 
means  of  which  the  free  passage  and  navigation  of,  in, 
through  and  upon  the  said  Big  Narrows  is  greatly  obstructed, 
so  that  the  citizens  of  said  county  navigating,  sailing,  row- 
ing and  repassing  with  their  lighters,  boats  and  canoes  upon 
said  water  course  could  not  so  get  over,  sail,  row,  pass  and 
repass  with  their  boats  upon  said  water  in  so  free  and  unin- 
terrupted a  manner  as  of  right  they  ought,  and  before  have 
been  used  and  accustomed  to  do — to  the  great  damage  and 
common  nuisance  of  all  the  said  citizens  navigating,  rowing, 
passing  and  laboring  with  their  boats  aforesaid,  upon,  to 
and  through  the  said  water,  contrary  to  the  statutes  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State  " 

The  defendant  pleaded  not  guilty,  and  that  it  was  the 
owner  of  the  land  on  which  the  alleged  obstructions  were 
erected.  It  admitted  the  erection  of  the  pipes  or  rods  by  it, 
and  claimed  that  it  had  a  right  so  to  do. 

It  was  conceded  by  the  State,  that  the  defendant's  claim 
of  title  is  under  a  grant  from  the  State  to  one  Sanderson, 
and  meme  conveyances,  in  a  regular  chain,  to  the  defendant 
corporation ;  and  that  the  obstructions,  charged  in  the  in- 
dictment, were  within  the  boundaries  of  the  grant  aforesaid. 

On  the  trial,  it  was  shown  by  the  State,  that  the  Big  Nar- 
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rows  was  a  part  of  Currituck  Sound,  and  was  three  or  four 
hundred  yards  long  and  equally  wide.  That  a  sloop  draw- 
ing three  or  four  feet  of  water  had  gone  through  it.  That 
it  was  mostly  used  for  battery  boats,  flat  boats  and  skiffs, 
drawing  from  eight  to  eighteen  inches  of  water.  That  it 
bad  been  used  for  navigation  by  such  crafts  for  twenty  years. 
That  boats  laden  with  melons,  fish,  game  and  other  freight 
for  market,  passed  through  it.  That  the  obstructions  put  in 
by  defendant  were  dangerous  to  and  impeded  navigation, 
although  no  actual  injury  had  been  done  to  any  vessel 
thereby.  The  obstructions  consisted  of  iron  posts,  from  two 
to  three  inches  in  diameter,  set  in  the  earth  under  the  water, 
and  standing  perpendicularly  through,  and  several  feet 
above  the  water.  There  were  several  of  these  posts,  some 
of  them  in  the  deepest  part  of  the  water,  in  the  course  usu- 
ually  taken  by  boats,  &c.,  passing  through  the  Big  Narrows. 
The  posts  were  put  up  by  defendant  to  mark  the  boundaries 
of  its  property. 

The  defendant  asked  for  the  following  special  instruc- 
tions: 

"That  if  the  water,  known  as  the  Big  Narrows,  is  included, 
in  the  boundaries  of  the  Sanderson  grant,  and  cannot  be 
navigated  by  Sea  vessels,  and  the  tide  does  not  regularly  ebb 
and  flow  in  it,  then  said  water  is,  in  a  legal  sense,  unnavi- 
gable,  although,  in  fact,^  suflSciently  wide  and  deep  to  be 
navigable  by  boats  and  fiats  and  rafts ;  and  under  such  con- 
ditions the  land  covered  by  the  water  of  the  Big  Narrows 
was  open,  to  be  appropriated  by  grant  from  the  State  under 
*the  entry  law,  and  the  defendant,  as  owner  of  said  land, 
[would  not  be  guilty  of  a  misdemeanor  in  erecting  pipes 
thereon]." 

The  Court  gave  the  instruction,  with  the  exception  of  the 
words  embraced  in  brackets,  and  the  substitution  of  "  is  " 
for  "as"  in  the  line  preceding  the  first  bracket,  and  added  to 
the  instruction,  thus  modified,  the  following:  "But  if  the 
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land  was  covered  by  water  of  suflScient  depth  for  the  passage 
of  skiffs,  canoes,  schooners,  fishing  boats,  hunting  boats  and 
battery  boats,  and  the  public  had  used  the  water  as  a  public 
highway,  although  the  title  to  the  land  may  be  in  the  de- 
fendant, the  public  would  have  such  right  of  user  for  pur- 
poses of  transportation ;  but  for  no  other  purpose,  such  as 
fishing  or  hunting.  And  if  the  defendant  placed  obstruc- 
tions in  the  way  thus  used  continuously  by  the  public,  the 
defendant  would  be  guilty." 

The  defendant  excepted  to  the  refusal  of  the  Court  to  give 
the  instruction  as  requested,  and  to  the  instruction  given  in 
lieu  of  the  clause  stricken  out. 

The  defendant  also  asked  for  the  following  special  instruc- 
tion :  "  That  if  the  waters  described  in  the  indictment  were 
navigable  waters,  yet  if  the  obstructions  described  therein, 
as  having  been  erected  by  the  defendant,  did  not  obstruct  [the 
natural  flow  of]  the  water,  and  retard  or  endanger  the  navi- 
gation thereof,  then  the  defendant  would  not  be  guilty  of 
a  misdemeanor  in  erecting  the  rods  described  in  the  indict- 
ment." 

The  Court  gave  the  instruction  with  the  exception  of  the 
words  between  brackets,  which  words  were  left  out. 

Defendant  excepted. 

The  Judge,  in  his  general  charge  to  the  jury,  instructed 
them,  that  the  question  whether  the  pipes  or  posts  were  an 
obstruction  to  navigation  was  a  question  of  fact  alone,  and 
exclusively  within  their  domain. 

Attorney  Oeneraly  for  the  State. 
Mr.  L.  D.  Starke,  for  the  defendant. 

Merrimon,  J.  We  need  not  decide  whether  the  grant 
from  the  State,  under  which  the  defendant  clainis  title  to  the 
land  covered  by  the  water  called  "  Big  Narrows,'*  charged  in 
the  indictment  to  have  been  obstructed,  was  or  was  not  void. 
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The  evidence  produced  on  the  trial  went  directly  to  prove, 
and  the  jury  found  by  their  verdict,  that  the  water  was  part 
of  a  navigable  sound,  and  that  it  was,  in  fact,  navigable  for 
a  large  class  of  useful  vessels,  and  had  been  used  by  the 
public  for  the  purposes  of  navigation  for  a  long  while — 
twenty-five  or  thirty  years,  and  perhaps  longer.  If  the 
water  referred  to  was  thus  navigable,  the  public  had  the 
right  to  use  the  same  for  the  purposes  of  a  high- way  and 
navigation,  notwithstanding  the  defendant  may  have  been 
the  owner  of  the  bed  of  the  river  or  sound.  In  that  case,  it 
was  not  material  for  the  jury  to  inquire  whether  the  defend- 
ant was  such  owner  or  not. 

Navigable  waters  are  natural  high-ways — so  recognized 
by  government  and  the  people,  and  hence,  it  seems  to  be 
accepted  as  a  part  of  the  common  law  of  this  country,  arising 
out  of  public  necessity,  convenience  and  common  consent, 
that  the  public  have  the  right  to  use  rivers,  lakes,  sounds 
and  parts  of  them,  though  not  strictly  public  waters,  if  they 
be  navigable,  in  fact,  for  the  purposes  of  a  high-way  and 
navigation,  employed  in  travel,  trade  and  commerce.  Such 
waters  are  treated  aspublid  juris,  in  so  far  as  they  may  be 
properly  used  for  such  purposes,  in  their  natural  state.  The 
public  right  arises  only  in  case  of  their  navigability.  Whether 
ihey  are  navigable  or  not  depends  upon  their  capacity  for 
substantial  use  as  indicated.  They  can  be  so  used  only  for 
the  free  passage  of  vessels ;  the  public  have  only  the  right 
of  navigation.  The  title  to  the  bed  of  the  river,  lake  or 
sound,  in  such  case,  and  all  special  privileges  and  advan- 
tages incident  thereto  vest  and  remain  in  the  owner  thereof, 
subject  only  to  the  public  easement.  He  may  use  the  land 
and  whatever  is  incident  to  it,  including  the  water  over  it, 
in  such  lawful  way  as  he  will,  if,  in  so  doing,  he  does  not 
impede  or  interfere  materially  with  navigation.  The  limited 
right  of  the  public  is  paramount,  and  shall  not  be  abridged. 
Broadnax  v.  Bakery  94  N.  C,  675 ;  Hodges  v.  WiUiams,  95  N. 
100—31 
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C,  331 ;  Gould  on  Waters,  §§  86, 87, 90, 110;  Wood  on  Nui- 
sances, §§  576,  577, 579,  580. 

The  learned  counsel  for  the  appellant  pressed  upon  our 
attention,  Staie  v.  Glenn,  7  Jones,  321,  as  an  authority  favor- 
ing strongly  the  absolute  right  of  the  owner  of  the  whole  bed 
of  the  river.  This  is  certainly  a  misapprehension  of  the  real 
meaning  of  that  case.  The  river  to  which  it  referred  was 
ascertained  to  be  unnavigaAle,  and  the  case  does  not  contra- 
vene what  we  have  here  said.  Indeed,  the  Court  recognized 
the  public  right  in  case  of  the  navigability  of  the  streami. 
It  said  :  "  As  the  riparian  proprietor  of  the  land  on  both 
sides  of  the  stream,  he  is  clearly  entitled  to  the  soil  entirely 
across  the  river,  subject  to  an  easement  in  the  public,  for  the 
purposes  of  the  transportation  of  lime,  flour,  and  other  arti- 
cles, in  flats  and  canoes."  It  appeared  that  flat  boats  were 
occasionally  used  in  transporting  the  articles  named. 

It  seems  that  the  pleader  intended  that  the  indictment 
should  charge  an  offence  under  the  statute,  ( The  Code,  §  1123,) 
prohibiting  the  obstruction  of  water  courses,  but  it  cannot 
be  sustained  for  such  purpose,  because  that  statute  provides 
that :  "  If  any  person  shall  willfully  fell  any  tree,  or  willfully 
put  any  obstruction,  except  for  the  purposes  of  utilizing  water 
as  a  motive  power,  on  any  branch,  creek,"  &c.,  and  the  indict- 
ment does  not  charge,  as  it  should  do,  that  the  obstruction 
charged  was  not  "  for  the  purpose  of  utilizing,"  &c.  Such 
-charge  is  essential;  without  it,  it  might  be,  the  obstruc- 
tion was  for  a  lawful  purpose,  and  there  would  be  no  offence. 
JState  V.  Norman,  2  Dev.,  222 ;  State  v.  TorrUinson,  77  N.  C, 
.528 ;  Arch.  Cr.  PL,  25.  Moreover,  it  may  be  doubted,  whether 
the  statute  was  intended  to  embrace  this  and  like  cases. 

But  to  obstruct  a  navigable  wat^ir  like  that  in  question,  is 
indictable  at  common  law,  and  we  think  the  indictment 
should  be  upheld  as  sufficient  to  charge  the  common  law 
toffence.     State  v.  Parrott,  71  N.  C,  311. 

We  cannot  doubt  that  the  iron  posts — from  two  to  three 
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inches  in  diameter — set  in  the  earth,  under  the  water,  and 
standing  perpendicularly  through  and  several  feet  above  it, 
at  the  places  and  as  described  by  the  witnesses  on  the  trial, 
were  dangerous,  per  se,  to  the  class  of  vessels  that  passed  and 
repassed  through  the  waters  mentioned  in  the  indictment. 
They  were  a  standing  menace  to  navigation,  and  though  it 
did  not  appear  in  evidence,  that  any  vessel  had  suffered 
harm  from  them,  in  the  nature  of  the  matter,  many  vessels 
might  have  done  so,  and  the  evidence  tended  so  to  prove,  and 
the  jury  so  found.  It  is  not  necessary  that  obstructions, 
placed  in  the  way  of  navigation,  should  have  actually  inter- 
ferred  with  and  done  it  injury,  to  render  them  a  nuisance — 
it  is  suflScient  to  make  them  such,  if  they  rendered  such 
navigation  less  convenient,  less  secure,  and  less  expeditious; 
it  must  be  free  and  unobstructed  by  artificial  impediments, 
or  dangers.    Wood  on  Nuisances,  §§  607,  608,  613. 

The  Court  should  have  instructed  the  jury,  that  if  the 
iron  posts  were  such  as  described,  and  were  set  in  the  way 
of  navigation,  as  charged  in  the  indictment,  they  constituted 
a  nuisance;  but  any  error  in  this  respect  was  cured  by  the 
verdict  of  guilty. 

The  instructions  of  the  Court  to  the  jury  were  quite  as 
favorable  to  the  defendant,  as  it  was  entitled  to  have,  and 
the  judgment  must  be  affirmed. 

No  error.  Affirmed. 
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STATE  V.  W.  H.  HARGRAVE. 

Tales  Jurors — ChaUetiges  to  Jurors, 

1.  In  respect  to  payment  of  taxes  the  law,  as  to  the  competency  of  regu- 

lar jurors  and  tales  jurors  to  serve,  is  the  same ;  and  one,  who  has 
not  paid  his  taxes,  for  the  fiscal  year  preceding  the  first  Monday  in 
September  next  before  the  time  he  is  called  on  to  serve,  will  be 
excluded  on  the  challenge  of  either  party. 

2.  A  defendant,  in  an  indictment  for  an  offence  other  than  capital,  hav- 

ing only  four  peremptory  challenges  to  jurors,  cannot  challenge 
a  fifth  juror  peremptorily,  if  he  had  first  challenged  one  of  the 
four  for  cause,  which  was  properly  disallowed. 

Indictment  for  larceny,  tried  before  Connor,  /.,  at  Feb- 
ruary Term,  1888,  of  the  Superior  Court  of  Rowan,  whither 
it  had  been  removed  from  the  Superior  Court  of  Davidson. 

In  selecting  the  jury,  the  defendant  challenged  a  tales  juror 
tendered  for  cause,  who,  upon  his  examination,  stated  "  that 
he  had  paid  his  taxes  for  the  year  1886,  but  had  not  paid 
them  for  the  year  1887."  That  he  had  not  paid  his  taxes 
for  the  last  mentioned  year,  was  assigned  as  cause  of  chal- 
lenge. The  Court  refused  to  allow  it,  and  the  defendant  ex- 
cepted. The  defendant  then  challenged  this  juror  peremp- 
torily. He  then  challenged  three  jurors  peremptorily,  and 
challenged  a  fifth  one  without  assigning  any  cause  of  chal- 
lenge, and  the  Court  disallowed  this  challenge,  and  the  de- 
fendant again  excepted. 

On  the  trial  there  was  a  verdict  of  guilty,  and  judgment 
accordingly,  against  the  defendant,  from  which  he  appealed 
to  this  Court. 

Attorney  Oenercd,  for  the  State. 
No  counsel  for  the  defendant. 
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Mebrimon,  J.,  (after  stating  the  facts).  It  is  settled,  that  a 
person  selected  and  summoned  as  a  juror,  as  provided  by  the 
statute,  {The  Code,  §  1722,)  is  not  eligible  to  be  such,  if  ob- 
jected to,  unless  he  shall  have  paid  taxes  for  the  fiscal  year 
next  preceding  the  time  he  was  selected ;  that  is,  the  fiscal 
year  next  preceding  the  first  Monday  of  September  next 
preceding  the  time  such  juror  shall  be  called  to  serve,  be- 
cause the  statute  cited  provides  that  jurors  shall  regularly 
be  selected  on  the  Monday  mentioned  in  each  year.  State  v. 
Garland,  90  N.  C,  668 ;  State  v.  Haywood,  94  N.  C,  847 ;  Sellers 
V.  Sdlers,  98  N.  C,  13. 

And  it  has  been  repeatedly  decided  that  a  tales  juror  is 
not  eligible,  if  objection  be  raised,  if  he  has  not  paid  taxes  in 
like  manner  as  jurors  regularly  selected.  He  is  required  to 
have  the  same  qualifications  as  a  regular  juror,  and,  in  addi- 
tion to  these,  he  must  be  a  freeholder.  He  is  eligible  in  that 
respect,  when  he  has  paid  such  taxes  as  the  regular  juror  is 
required  to  have  paid  to  render  him  eligible  and  free  from 
objection.  Lee  v.  Lee,  71  N.  C,  139 ;  State  v.  WhiUey,  88 
N.  C,  691 ;  Stale  v.  Garland,  supra. 

Now,  the  regular  jurors,  of  the  panel  that  tried  the  defend- 
ant, must  regularly  have  been  selected  on  the  first  Monday 
in  September,  1887,  and  hence  to  be  free  from  objection  must 
have  paid  taxes  for  the  fiscal  year  next  preceding  that  time, 
which  was  the  fiscal  year  1886.  Sellers  v.  Sellers,  supra.  The 
juror  challenged  was  on  a  like  footing,  as  to  the  payment  of 
taxes,  with  regular  jurors.  He  had  paid  taxes  for  the  fiscal 
year  1886.  The  cause  of  challenge  assigned  was,  therefore, 
unfounded,  and  the  Court  properly  disallowed  it. 

The  second  exception  is  without  force,  because  the  defen- 
dant had  exhausted  his  right  to  challenge  four  jurors  per- 
emptorily, as  allowed  by  the  statute,  {Tfie  Code,  §  1199),  before 
the  last  challenge  noted  was  made. 

There  is  no  error. 

Affirmed. 
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THE  STATE  v.  CHARLES  E.  BULLARD. 

Evidence — Proof  of  Character  ^General  Reputation. 

Where  a  defendant,  in  an  indictment,  offered  evidence  that  his  general 
character  was  good,  it  was  inadmissible  for  the  State  to  prove  by 
the  witness  that  there  was  a  prevalent  rumor  that  defendant  had 
been  guilty  of  a  fraud  named,  which  is  wholly  collateral  to  the 
issue  before  the  jury. 

Indictment  for  obtaining  goods  under  false  pretensions, 
tried  before  Meares^  J.,  at  November  Term,  1887,  of  the  Crimi- 
nal Court  of  New  Hanover. 

The  indictment  on  which  the  defendant  was  tried  and 
convicted,  in  the  Criminal  Court  of  New  Hanover,  charges 
him  with  having  obtained  from  the  prosecutor,  Rufus  W. 
Hicks,  by  means  of  false  and  fraudulent  representations  of  the 
ownership  of  a  large  quantity  of  rosin  by  the  partnership 
firm  of  C.  E.  Bullard  &  Co.,  he  being  a  member  thereof. 

On  the  trial,  the  State  introduced  as  a  witness,  William  F. 
Melvin,  the  other  partner,  and  examined  him  in  support  of 
the  charge.  On  the  cross-examination,  defendant's  counsel, 
having  first  inquired  of  the  witness  if  he  was  acquainted 
with  the  general  character  of  the  accused,  and  received  an 
affirmative  reply,  asked  what  was  his  general  character,  and 
to  this  the  witness  answered,  '^  that  a  majority  of  the  people 
said  that  his  character  was  good."  Thereupon,  the  Solicitor 
said  to  the  witness, ''  You  say  that  the  majority  of  the  people 
say  that  the  defendant's  character  is  good,  what  do  others 
say  of  his  character?"  The  question  was  objected  to,  but 
allowed,  and  defendant's  exception  to  the  ruling  entered. 
The  witness  answered,  '^  Others  said  that  defendant  is  a  hard 
case."  The  Solicitor  then  put  the  further  interrogatory  to 
the  witness :  "  Do  you  not  know  that  it  was  extensively  talked 
about,  and  said,  that  the  defendant  practiced  a  fraud  upon 
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the  firm  of  Worth  &  Worth  ?"  This  was  also  objected  to, 
and  the  objection  being  overruled,  and  exception  being  taken 
to  the  ruling,  the  witness  answered :  ''.The  defendant  had 
some  kind  of  an  entanglement  with  the  firm  of  Worth  & 
Worth,  and  turned  over  some  mules  to  them  in  settlemtot, 
and  it  was  talked  about." 

Attorney  General  and  Mr,  J.  D,  BeUamy,  for  the  State. 
Mr,  D,  L,  RusseUy  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  The  only  question 
we  propose  to  consider,  in  disposing  of  the  appeal,  is  raised 
by  the  exception  to  the  last  interrogatory,  and  the  response 
thereto. 

The  information  elicited  from  the  witness,  in  itself,  not 
very  definite,  nor  plainly  prejudicial  to  the  defendant,  but 
taken  in  connection  with  the  inquiry  to  which  it  responds, 
it  cannot  but  be  injurious  to  the  defendant,  and  its  import 
must  be  ascertained  by  their  obvious  relations. 

The  question  is,  in  substance,  did  not  the  defendant,  accord- 
ing to  report,  practice  a  fraud  upon  the  firm  named?  The 
answer  is,  in  a  degree,  in  the  afSrmative,  called  by  the  witness 
"  an  entanglement,"  to  extricate  himself  from  which,  he  had 
it  adjusted  by  letting  the  firm  have  mules.  This,  then,  is  a 
specific  interrogatory  as  to  another  fraudulent  act,  wholly 
collateral  to  the  issue  before  the  jury,  and  though  ofiered  in 
disparagement  of  the  defendant's  character,  was,  we  think, 
clearly  inadmissible  for  that  or  any  other  injurious  purpose 
as  the  case  then  stood,  and  there  was  error  in  its  reception. 
It  was  not  less  so,  because  resting  in  rumor,  than  if  sup- 
ported by  direct  proof  of  the  fact.  In  either  case,  the  impu- 
tation of  the  ofience  would  be  open  to  contradiction  or  ex- 
planation from  the  witness,  and  thus,  other  distracting  issues 
would  be  formed,  well  calculated  to  mislead  the  jury  in  de- 
termining the  truth  of  the  present  criminal  charge.    Such 
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discrediting  information  may  be  sought  from  a  witness  under 
examination  as  to  himself,  because  the  inquirj^^  stops  with  his 
answer,  which  is  conclusive ;  and  he  may  well  be  supposed 
to  meet  it,  when  only  addressed  to  himself.  Such  has  been 
the  general,  if  not  uniform,  practice  in  this  State,  and  the 
rule  is  just  and  reasonable  in  the  conduct  of  judicial  trials, 
and  supported  by  authority. 

In  StcUe  V.  Boswelly  2  Dev.,  209,  Toomer,  J.,  in  delivering 
the  opinion,  thus  lays  down  the  rule  of  practice : 

"  A  witness  introduced  to  impeach  the  general  character 
of  another,  should  not  be  permitted  to  give  evidence  of  par- 
ticular facts,  nor  repeat  the  mere  hearsay  of  strangers  to  the 
witness,  whose  testimony  is  intended  to  be  discredited.  He 
should  only  speak  of  the  general  moral  character  of  the  wit- 
ness, as  known  among  his  neighbors  and  acquaintances.  The 
discrediting  witness  should  not  express  an  opinion  founded 
on  his  knowledge  of  particular  facts,  nor  upon  the  hearsay 
of  strangers  to  the  witness,  intended  to  be  discredited." 

To  this,  we  may  add,  nor  should  the  jury  form  an  opinion 
based  on  such  information  or  report. 

In  essentially  the  same  language,  Henderson,  C.  J.,  in 
Barton  v.  Morphea,  decided  at  the  next  term  and  reported  in 
the  same  volume,  at  page  520,  re-affirms  the  rule:  "  Where 
character  is  not  in  issue,"  he  remarks,  "  but  comes  in  ques- 
tion incidentallv  as  that  of  a  witness  does,  the  rule  is  that 
specific  charges  of  criminal  or  corrupt  acts  are  not  to  be  heard 
to  impeach  it.  Two  reasons  are  given  for  the  rule,  either  of 
which,  I  think,  is  sufficient  to  sustain  it:  the  first  is  the 
number  of  issues  such  evidence  is  calculated  to  create,  there- 
by consuming  the  time  of  the  Court  and  abstracting  the 
mind  from  the  main  issue ;  the  other  is,  that  both  the  party 
and  witness  would  almost  always  be  wholly  unprepared  to 
meet  and  repel  the  charges.  But  these  reasons  do  not  go  to 
exclude  proof  of  bad  character  by  common  report  or  reputa- 
tion, for  that  is  single  in  its  nature,  and  but  one  issue  can 
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arise  upon  it."  But  the  same  reason  does  not  apply  to  evi- 
dence disparaging  to  the  witness,  and  drawn  from  himself, 
as  we  have  already  stated,  and  as  decided  in  State  v.  Cherry, 
63  N.  C,  493. 

The  ruling  in  State  v.  Perkins,  66  N.  C,  126,  where  it  is 
held  that  upon  a  cross-examination  of  one  witness,  who  has 
testified  as  to  the  character  of  another,  he  may  be  asked  to 
name  the  persons  whom  he  heand  speak  ia  derogation  of  the 
character  of  the  latter,  is  not  in  conflict  with  the  other  cases ; 
for  the  question  is  general,  and  but  a  means  of  finding  out  the 
extent  of  the  bad  repute,  and  its  value  as  discrediting  evi- 
dence. To  the  like  effect  are  the  text  books  on  the  law  of 
evidence.  1  Whart.,  Cr.  Law,  §  814 ;  1  Green.  Ev.,  §  §  448, 
449. 

The  inquiry,  allowed  in  this  case,  was  of  a  specific  act  of 
deceit  and  fraud,  and  this  resting  on  rumor  only,  and  to 
what  extent  the  rumor  prevailed,  does  not  appear  akin  to 
that  attributed  to  him  in  this  indictment. 

There  is  error,  and  the  verdict  mu.stU)e  set  aside  in  conse- 
quence of  it,  and  a  venire  de  novo  awarded. 

Error.  Venire  de  novo. 


STATE  V.  C.  P.  W^ARREN. 

Becordari;   practice  in  granting — §  907,  of  The  Code — Cei^tio- 

rari — Premature  Appeal. 

1.  A  Justice  of  the  Peace,  before  whom  a  warrant  for  bastardy  was  re- 
tumable  at  10  A.  M.,  of  his  own  motion.  chan<jed  the  place  of 
hearing  to  a  point  eight  miles  distant,  and  in  another  township, 
and  the  hour  of  hearing  to  1  P.  M.  The  relator  was  not  notified 
of  the  change  of  the  place  of  trial  imtil  10  A.  M.    She  protested 
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against  the  place  selected  for  the  trial,  on  account  of  the  distance, 
and  because  she  liad  no  means  of  riding  to  it.  The  roads  were  in 
wretched  condition,  and  it  rained  all  day.  The  Justice,  however, 
went  to  the  place  appointed,  tried  the  case,  in  the  absence  of  re- 
lator and  the  State's  witnesses,  and  discharged  the  defendant.  Upon 
being  notified  of  the  discharge  of  the  defendant,  the  relator  gave 
the  Justice  notice  of  appeal,  and  he  promised  her  to  send  up  the 
papers  to  the  next  term  of  Court.  He  failed  to  do  this,  assigning 
as  a  reason,  that  his  fees  had  not  been  paid.  The  relator,  finding 
out  at  Court  that  the  appeal  had  not  been  sent  up,  applied  at  tikat 
term  for  a  writ  of  recordari ;  Held,  that  upon  these  facts,  the  mo- 
tion of  the  relator  to  put  the  case  on  the  trial  docket  was  prop- 
erly granted. 

2.  Under  §  907,  of  The  Code,  a  Justice  is  not  authorized  to  remove  the 
place  of  tiial  of  a  cause  beyond  his  township. 

8.  An  application  for  a  writ  of  recordari,  as  a  substitute  for  an  appeal, 
need  not  contain  an  aveiment  of  merits,  when  the  appeal  was  lost 
by  the  conduct  and  neglect  of  the  Justice  who  tried  the  case. 

4.  It  is  not  error  to  grant  a  writ  of  recordari,  as  a  substitute  for  an  ap- 

peal, without  i*equiring  security,  when  the  execution  is  not  stayed, 
and  no  legal  default  is  imputable  to  the  party  seeking  the  relief.- 
And  the  writ  may  be  granted  in  forma  pauperis, 

5.  In  ordinary  cases,  when  a  writ  of  certiorari,  as  a  substitute  for  aa 

appeal,  issues  from  this  Court,  an  undertaking,  as  upon  appeal, 
must  be  given  in  this  Court,  or  in  the  Court  below ;  but  if  the  ap- 
plicant would  be  entitled  in  law  to  appeal  in  forma  pauperis,  the 
writ  may  issue  without  any  undertaking  being  given. 

6.  An  appeal,  from  an  order  of  the  Superior  Court  for  the  docketing  of 

a  case  brought  up  from  a  Justices'  Court  by  recordari,  is  prenur 
ture,  and  will  be  dismissed. 

Motion  to  docket  a  bastardy  proceeding  for  trial,  upon 
the  return  of  a  writ  of  recordari^  beard  before  Phillips,  /.,  at 
May  Term,  1887,  of  Durham  Superior  Court. 

The  facts  appear  in  the  opinion. 

Attorney  General  and  Mr.  A.  W,  Graham,  for  the  State* 
Mr.  R.  C.  Strudvrickf  for  the  defendant. 

Smith,  C.  J.    One,  Belle  Graham,  having  given  birth  to  a 
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bastard  child,  the  paternity  of  which  she  charges  upon  the* 
defendant,  on  January  18th,  1887,  sued  out  a  warrant  against 
him  from  Thomas  Lipscomb,  a  Justice  of  the  Peace,  in  the 
township  of   Lebanon,  in    Durham    County,  which    was 
returned  and  came  on  for  trial  on  the  27th  day  of  the  same- 
month.    On  the  affidavit  of  the  defendant,  "  that  he  could 
not  get  justice  before  the  said  Lipscomb,"  the  cause  was 
transmitted  to  one  J.  6.  Latta,  a  Justice,  within  the  same- 
township,  to  be  taken  up  and  tried  at  the  hour  of  10  a.  m. 
on   Saturday  two  days  thereafter.    The  parties  appeared 
before  him  accordingly,  the  mother  of  the  child,  accompa- 
nied by  her  father,  Richard  Graham,  when  she  was  informed 
by  the  justice  that  the  trial  had  been  removed  to  Durham, 
outside  the  limits  of  Lebanon  Township,  and  would  be* 
taken  up  and  disposed  of  at  1  o'clock  of  the  same  day. 
Against  this  removal  the  said  Richard,  who  was  one  of  the 
witnesses  in  support  of  his  daughter's  evidence,  warmly  pro- 
tested, declaring  that  it  would  be  impossible  for  them  to 
appear  at  Durham  in  that  short  interval ;  and  that  if  said 
I^tta  persisted  in  his  purpose,  and  sent  the  case  beyond  the- 
township  limits  and  there  decided  against  her,  with  his 
knowledge  of  their  inability  to  be  present,  she  desired  an 
appeal  to  the  Superior  Court.    When  this  transpired  it  had 
been  raining,  and,  after  a  short  cessation,  the  rain  began* 
again  to  fall,  and  so  continued  to  do  throughout  the  day. 

Durham  was  seven  or  eight  miles  distant,  the  road  lead^ 
ing  thereto  ''  in  a  wretched  condition,"  and  the  complain- 
ants were  without  means  of  transportation  of  their  own,  or- 
money  to  procure  it.  These  considerations  did  not  influence- 
the  Justice,  who,  with  the  defendant,  proceeded  to  Durham  and 
there  associating  another  Justice  with  him,  proceeded  in  the* 
absence  of  the  other  party,  to  hear  and  determine  the  action) 
against  the  relator,  and  discharged  the  defendant.  On  the 
31st  of  the  month  of  January ,  she,  hearing  what  had  been 
done,  gave  Latta  notice  of  her  appeal  and  requested  him^ 
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:and  he  so  promised,  to  send  up  the  papers  to  the  next  term 
^f  the  Superior  Court.  The  papers  were  not  transmitted, 
but  on  the  2d  Monday  of  March,  the  first  day  of  the  next 
term  of  the  said  Court,  she  learned  that  the  excuse  made  for 
such  neglect  was  the  non-payment  of  the  fee  of  thirty  cents, 
to  which  the  said  Justice  was  entitled. 

These  facts  were  found  by  the  Judge,  and  are  the  basis 
upon  which  application  was  made  and  allowed  for  the  issue 
of  the  writ  of  recorcbn,  at  that  term,  which  came  on  to  be 
heard  at  May  Term,  following,  upon  the  defendant's  motion 
to  dismiss  the  proceedings,  which  was  disallowed,  and  the 
relator's  motion  to  order  the  cause  to  be  put  upon  the  trial 
•<locket,  which  was  granted,  when  the  defendant  appealed. 

The  irregular  and  unauthorized  action  of  the  Justice,  in 
removing  the  place  of  trial  beyond  the  limits  of  his  town- 
iship,  in  disregard  of  the  provisions  of  the  statute.  The  OodCy 
%  907,  and  in  the  face  of  such  considerations  as  were  brought 
to  bear  upon  his  judgment,  and  such  knowledge  as  he  him- 
self had  of  the'  inconveniences  and  difficulties  of  so  early  a 
hearing,  and  at  a  point  so  difficult  to  reach  on  foot,  savors 
Tery  little  of  a  disposition  to  have  a  fair  and  impartial  trial 
-of  the  charge  against  the  defendant,  and  fully  entitles  the 
relator,  or  the  State,  to  the  relief  sought  and  awarded  in  the 
Superior  Court. 

The  appellant  here  assigns  as  error,  in  the  award  of  the 
writ  to  bring  the  record  up  to  the  Superior  Court,  that  it 
issued  in  the  absence  of  an  averment  of  merit  in  the  appli- 
cation. The  answer  to  this  objection  is  obvious.  The  con- 
troversy was  one  of  factf  in  respect  to  the  paternity  of  the 
child,  the  testimony  being  in  conflict.  And  this  appears  in 
the  statement  of  the  case  itself.  But  here,  it  was  not  neces- 
sary to  show  a  ground  of  action,  as  in  cases  of  applications 
to  this  Court  for  the  analogous  writ  of  certiorari,  under  nu- 
merous rulings,  since  the  appeal  was  lost  by  the  conduct  and 
neglect  of  the  Justice,  and  his  disregard  of  his  promise  to 
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transmit  the  necessary  papers  on  appeal  to  the  Superior 
Court,  as  is  held  in  Cbllina  v.  NaU,  3  Dev.,  224. 

It  is  further  objected,  that  a  second  undertaking  is  required,. 
and  the  Court  had  no  power  to  dispense  with  it,  and  allow 
the  proceeding  to  be  further  prosecuted  in  forma  pauperis. 

But  the  suit  originating  before  a  Justice  of  the  Peace,  an 
api>eal  may  be  taken  without  security,  unless  when  further 
action  in  enforcing  the  judgment  is  to  be  restrained ;  and  the 
same  principle  governs  when  the  writ  is  asked,  as  a  substi- 
tate  for  the  an  appeal  lost,  with  no  legal  default  impvtable  to 
the  party  seeking  the  relief.  Iktes  v.  Hair^on,  1  Dev.,  354 ;. 
BriUain  v.  MuUy  93  N.  C,  490. 

But,  in  ordinary  cases,  where  the  writ  of  certiorari  issues 
from  this  Court,  the  undertaking,  as  on  appeal,  may  be  given 
in  the  Court  below,  or  it  may  be  dispensed  with,  when  it 
would  not  have  been  required  at  the  taking  of  the  appeal, 
under  circumstances  allowing  it  to  be  done  in  forma  pauperis, 
SteU  v.  Barham,  86  N.  C,  727 ;  Lindsay  v.  Mo(yre,  83  N.  C, 
444. 

While,  then,  we  see  no  error  in  the  conduct  of  the  Court 
below,  in  the  particulars  specified,  we  think  the  proceeding 
had  not  so  far  progressed  as  to  warrant  the  interruption 
caused  by  the  appeal,  and  the  appeal  must,  consequently,  be 
dismissed. 

In  Spaugh  v.  Boner,  85  N.  C,  208,  Ruffin.  J.,  speaking  for 
the  Court,  expressed  "  serious  doubts  as  to  the  point,  whether 
an  appeal  would  lie  from  the  refusal  of  the  Judge  in  the 
Court  below  to  dismiss  it,"  an  appeal  returned  by  a  Justice 
in  a  case  where  the  judgment  was  by  default,  and  notice  of 
appeal  had  not  been  given  within  the  prescribed  time. 

In  West  V.  Reynolds,  94  N.  C,  333,  it  is  said,  "  that  where 
the  ruling  complained  of  is  made  in  the  progress  of  a  cause,, 
and  its  furtherance  towards  a  trial  upon  its  merits,  there  i» 
no  reason  why  we  should  be  prematurely  called  on  to  exer- 
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•cise  appellate  power  at  once,  as  no  injury  results  from  the 
refusal." 

It  is  needless  to  multiply  authorities  upon  the  point,  fop 
ibe  practice  has  been  fully  established,  and  is  again  declared 
at  this  terra  in  Davis  v.  Ely,  ante  283. 

There  was  no  occasion  for  the  present  appeal,  and  it  must 
be  dismissed. 

Appeal  dismissed. 


STATE  V.  VAN  JOHNSON. 

Jtape  of  Child  under  ten — Indidmetit  und^r  §  1 101,  of  The  Code; 

Form  of 

1.  Where  an  indictment  for  rape  was  in  the  usual  form,  charging  the 
act  to  have  been  with  force  and  against  the  Tvill  of  prosecutrix,  it 
was  error  to  instruct  the  jury,  that  if  the  prisoner  unlawfully  had 
connection  with  prosecutrix  toith  her  consent,  she  being  at  the 
time  under  ten  years  of  age,  he  was  guilty. 

13.  If  a  child  imder  ten  years  of  age  is  forcibly  ravished,  her  age  need 
not  be  set  out  in  the  indictment.  If  she  consents  to  the  connec- 
tion her  age  must  be  charged. 

Indictment  for  rape,  tried  before  Avery,  J.,  and  a  jury,  at 
,Fall  Term,  1887,  of  Edgecombe  Superior  Court. 
The  facts  appear  in  the  opinion. 

Attorney  Oeneraly  for  the  State. 

Mr,  J.  L,  Bridgers,  for  the  defendant. 

Smith,  C.  J.    The  prisoner  is  charged  with  committing  a 

rape  upon  the  person  of  Dilsey  Ann  Hyman,  and  after  his 

; arraignment  and  pleading  not  guilty,  was  tried  and  con- 


*  * 
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▼icted  by  the  jury  at  Fall  Term,  1887,  of  the  Superior  Court 
of  Edgecombe,    The  form  of  the  indictment  is  as  follows : 

STATE  OF  NORTH  CAROLINA,  1  Superioe  Court, 

Edgecombe  County.  /        Fall  Term,  1887. 

The  jurors  for  the  State,  upon  their  oath,  present :  That 
Van  Johnson,  late  of  the  County  of  Edgecombe,  on  the  5th 
day  of  March,  Anno  Domini  1887,  at  and  in  the  County  afore- 
said, with  force  and  arms,  in  and  upon  one  Dilsey  Ann  Hy- 
man,  in  the  peace  of  God  and  the  State  of  North  Carolina,  then 
and  there  being,  violently  and  feloniously,  did  make  an  as- 
sault, and  her,  the  said  Dilsey  Ann  Hyman,  then  and  there 
violently,  forcibly  and  against  her  will,  feloniously  did  ravish 
and  carnally  know,  contrary  to  the  form  of  the  statute  in 
saeh  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State.  GEO.  H.  WHITE, 

Solicitor. 

It  is  unnecessary  to  enter  into  a  consideration  of  the  ex- 
ception to  the  method  of  proving  the  character  of  the  pris- 
oner, which  was  put  in  issue  by  his  own  voluntary  act,  in 
becoming  a  witness  in  his  own  behalf — State  v.  Eflery  85  N.  C, 
585 — and  we  pass  it  by,  with  the  single  remark,  that  in  our 
opinion  it  is  without  force — and  proceed  to  an  examination 
of  the  portion  of  the  charge  complained  of  after  verdict,  and 
on  the  motion  for  a  new  trial.    It  is  as  follows : 

1.  If  the  prisoner  at  the  bar  unlawfully  and  carnally  knew 
Dilsey  Ann  Hyman,  forcibly  and  against  her  will,  at  any 
time  before  the  finding  the  bill  of  indictment,  he  is  guilty. 

2.  If  the  prisoner  at  the  bar  had  unlawful  and  carnal 
knowledge  of,  and  abused  Dilsey  Ann  Hyman,  she  being  at 
the  time  a  child  under  ten  years  of  age,  the  prisoner  is  guilty, 
whether  she  consented  or  not. 

As  abstract  propositions  of  law,  the  charge  is  not  open  to 
objection,  for  rape  may  be  committed  upon  a  female  of  any 
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age,  as  well  when  she  is  under  ten  years  of  age,  or  more, 
the  difference  being,  that  in  the  former  case  the  crime 
is  not  mitigated  by  consent  of  the  youthful  victim  of  the 
outrage. 

The  indictment  charges,  that  the  connection  was  brought 
about  by  force  and  against  the  will  of  Dilsey ;  and  while  an 
indictment,  or  a  count  in  it,  properly  framed,  to  which  the 
charge  would  apply,  would  warrant  its  being  given,  the  aHe- 
gation  of  the  use  of  force,  in  consummating  the  criminal 
purpose,  must  be  followed  with  sustaining  proof;  otherwise, 
the  jury  could  not  convict. 

The  indictment  is  sufficient  in  form  to  warrant  the  verdict^ 
if  force  was  in  fact  resorted  to,  without  reference  to  the  age 
of  the  victim  of  the  prisoner's  unrestrained  lust,  and  this 
would  be  directly  responsive  to  its  averments.  If,  however, 
she  did  voluntarily  assent  to  the  intercourse,  being  under 
the  age  mentioned,  although  the  offence  would  not  be  less- 
ened thereby,  and  the  prisoner  could  be  convicted  and 
punished  under  an  indictment  charging  the  statutory  of- 
fence— The  Code,  §  1101 — yet,  such  is  not  the  charge  here 
preferred  against  the  prisoner. 

In  State  v.  Farmery  4  Ired.,  224,  upon  a  similar  indictment, 
it  was  held  to  be  unnecessary  to  aver  that  the  female  was 
ten  or  more  years  of  age,  and  Daniel,  J.,  rendering  the 
opinion,  remarks :  ^'  An  indictment  for  rape  never  states  the 
age  of  the  female  that  has  been  ravished.  If,  indeed,  she 
be  under  the  age  of  ten  years,  then  it  is  averred  in  the  indict- 
ment,  because,  by  force  of  the  statute,  abusing  such  a  female 
is  made  felony,  whether  she  consent  or  not." 

A  similar  ruling  is  made  in  State  v.  Storkey,  63  N.  C,  7, 
wherein  Reade,  J.,  says:  "Nor  is  it  necessary  to  state  the 
age,  except  when  the  victim  is  under  ten,  nor  even  then,  unless 
the  act  is  with  the  child^s  consent" 

This  clearly  implies  the  necessity  of  such  averment  as  to 
age,  if  a  conviction  is  to  be  had  when  there  was  consent,  for 
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a  child  has  volition  at  such  age  as  well  as  an  adult,  but  it 
does  not  absolve  from  guilt. 

The  error,  then,  consists  in  telling  the  jury,  that,  under 
this  indictment,  they  could  convict  the  prisoner,  if  the  ag- 
grieved girl  was  under  ten  years,  and  it  was  immaterial 
whether  she  consented  or  not,  to  the  prisoner's  embraces. 

The  forms,  so  far  as  we  have  examined,  in  prosecuting  for 
such  abuse  of  a  female  child  under  the  statutory  age,  con- 
tain an  averment  as  to  the  age,  and,  in  principle,  this  seems 
to  be  necessary  to  let  in  proof  of  the  crime.  The  evidence 
as  to  age  was  conflicting;  but  the  direction  tothe  jury  to  dis- 
regard the  age,  and  if  satisfied  beyond  a  reasonable  doubt 
of  the  commission  of  the  act,  to  convict,  even  if  assented  to, 
and  she  was,  when  it  occurred,  less  than  ten  years  of  age, 
is  error.  In  this,  there  is  error,  and  the  judgment  must  be 
reversed,  and  a  venire  de  novo  awarded. 

Error.  Vetiire  de  novo^ 


STATE  V.  J.  H.  LYLE  and  others. 

Eminent  Domain — Forcible  Trespass — Tomn  Charter ,  Chap.  58^ 
§  16,  Private  AdSy  1887 — Condemning  Land  for  Streets, 

1.  It  is  the  settled  law  of  this  State,  that  private  property  may  be  taken, 
under  authority  from  the  State,  for  public  uses,  upon  just  com- 
pensation to  be  made  to  the  owner.  But  compensation  must  be 
provided  for  to  warrant  the  taking.  This  is  a  fundamental  condi- 
tion to  the  exercise  of  the  right  of  eminent  domain,  although  such 
a  condition  is  not  expressed  in  the  organic  law.  A  statute  author- 
izing the  seizure  of  private  property,  in  exercise  of  the  right  of 
eminent  domain,  but  making  no  provision  for  compensation  to  the 
owner,  would  be  void. 

100-32 
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2.  The  payment  for,  need  not  precede  the  taking  of  property,  under  the 
right  of  eminent  domain,  nor  is  a  jury  indispensable  in  assessing 
the  damages.  The  owner  is  confined  to  the  special  remedy  given 
him,  by  the  statute,  under  which  his  property  is  seized. 

8.  Where  a  town  ordinance  authorized  private  property  to  be  taken  for 
the  opening,  extension  and  widening  of  streets,  and  provided  for 
compensation  to  be  made  after  the  taking ;  Heldf  that  officers  of 
the  town,  who  seized  the  property  of  a  private  owner,  under  an 
order  of  the  town  Commissioners  condemning  it  for  a  street,  were 
not  guilty  of  a  forcible  trespass,  if  they  used  no  more  force  than 
necessary,  although  at  the  time  of  seizure  the  owner  had  not  been 
paid,  and  he  was  present  forbidding  them. 

4.  Under  the  charter  of  the  town  of  Reidsville,  chap.  58,  §  16,  Private 

Acts  of  1887,  it  is  not  necessary  that  the  damages  be  ascertained 
and  paid  before  taking  private  property  for  widening  a  street.  It 
is  the  meaning  of  the  act,  that  the  damages  shall  be  ascertained 
and  paid  after  the  seizure. 

5.  A  town  charter,  authorizing  the  taking  of  private  property  for  public 

streets,  provided :  That,  if  the  owner  of  the  condemned  land  and 
the  town  commissioners  could  not  agree  on  the  damages,  the  matter 
should  be  referred  to  arbitrators,  of  whom  each  party  should  chooae 
one,  the  arbitrators  to  select  an  umpire  in  case  of  disagreement. 
It  was  made  the  duty  of  such  arbitrators  to  ascertain  the  damages 
suffered  by,  and  benefits  accruing  to,  the  land  owner  by  opening 
the  street ;  and  both  parties  were  allowed  an  appeal  to  the  Superior 
Court.  The  damages  agreed  upon,  or  awarded,  were  directed  to 
be  paid  **aB  other  town  liabilities,  by  taxation;*^  Heldj  that  such 
charter  is  valid,  and  vests  in  the  town  commissioners  plenary  au- 
thority to  pass  an  ordinance  taking  land  from  a  private  owner  for 
street  purposes. 

Indictment  for  forcible  trespass,  tried  before  Clark,  J.,  and 
a  jury,  at  Spring  Term,  1888,  of  Rockingham  Superior 
Court. 

Judgment  in  favor  of  defendant  on  a  special  verdict.  Ap- 
peal by  the  State. 

The  facts  are  stated  in  the  opinion. 

Ai^^omey  Generalf  for  the  State. 
Ho  counsel  for  the  defendant. 
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Smith,  C.  J.,  The  defendants,  four  in  nwiihrr,  are  charged 
in  the  indictment  with  a  forcible  trespass  in  entenng^  upon 
the  lot  of  G.  J.  Matthews,  he  being  personally  present  and 
forbidding  the  same,  and  tearing  down  and  removing  a  part 
of  the  enclosing  fence ;  and  upon  trial  of  three  of  them, 
who  come  into  Court  and  entered  the  plea  of  not  guilty,  the 
jury  returned  a  special  verdict  in  these  terms : 

That  C.  J.  Matthews  was,  on  the  11th  day  of  October,  1887, 
owner  of  and  in  possession  of  a  lot  fronting  on  Main  street, 
in  the  town  of  Reidsville,  N.  C;  that  shortly  prior  to  that 
date,  the  commissioners  of  that  town,  claiming  to  act  under 
the  authority  of  section  16  of  their  charter,  private  laws  of 
1887,  chapter  58,  had  a  survey  made  of  said  street,  and 
passed  an  ordinance  to  widen  the  same  to  60  feet ;  that  to  do 
80,  would  take  in  something  less  than  two  feet  of  the  front 
of  Matthews'  yard,  including  his  front  fence ;  that  an  order 
was  thereupon  issued  by  the  commissioners  to  the  defendant 
Lyle,  street  commissioner  of  the  town,  to  remove  said  fence, 
and  he,  with  his  co-employees,  charged  in  the  indictment, 
proceeded  to  do  so ;  that  the  prosecutor  came  out  and  for- 
bade the  tearing  down  of  the  fence,  but  the  defendants  per- 
sisted, and  continued  to  do  so;  that  Matthews  had  been 
given  previous  notice  to  the  making  of  the  order  of  removal, 
but  there  had  been  no  other  condemnation  of  the  strip  of 
land. 

That  the  said  order  was  in  this  form : . 

That  the  street  commissioners  be  ordered  to  notify  all 
parties  having  fences  or  palings  encroaching  upon  the  streets 
or  aide-walks  of  the  town,  as  defined  by  the  survey  of  P.  M. 
Fontaine,  adopted  this  day,  June  8th,  1887,  to  remove  said 
obstructions  within  sixty  days.  If  any  party  or  parties  fail 
to  comply  with  the  above,  the  street  commissioner  is  hereby 
ordered  to  remove  the  same  at  expense  of  owner  or  owners. 

That,  upon  these  facts,  if  the  Court  is  of  opinion  that  the 
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defendants  in  law  are  guilty,  the  jury  find  them  guilty ;  if, 
upon  these  facts,  the  Court  is  of  opinion  that,  in  law,  the  de- 
fendants are  not  guilty,  the  jury  find  them  not  guilty. 

The  Court  being  of  the  opinion  that  the  defendants  are 
not  guilty  upon  the  finding,  the  verdict  was  so  entered,  and 
from  the  judgment,  discharging  the  defendants,  based  upon 
said  ruling,  the  State  appeals. 

The  section  in  the  charter  incorporated  in  the  verdict,  by 
reference,  and  from  which  the  commissioners  derive  their 
authority  to  pass  and  enforce  their  order,  is  as  follows : 

The  commissioners  shall  have  power  to  lay  out  and  open, 
and  name  any  new  street  or  streets,  within  the  corporate 
limits  of  the  town,  whenever  by  them  deemed  necessary,  and 
shall  have  power  at  any  time  to  widen,  enlarge,  change,  or 
extend,  or  discontinue  any  street  or  streets,  or  any  part 
thereof,  within  the  corporate  limits  of  the  town,  and  shall 
have  full  power  and  authority  to  condemn,  appropriate,  or 
use  any  land  or  lands  necessary  for  any  of  the  purposes 
named  in  this  section,  upon  making  a  reasonable  compensa- 
tion  to  the  owner  or  owners  thereof.  But  in  case  the  owner 
of  the  land  and  the  ccftnmissioners  cannot  agree  as  to  the 
damages,  then  the  matter  shall  be  referred  to  arbitrators, 
each  party  choosing  one,  who  shall  be  a  freeholder  and  a  citi- 
zen  of  the  town,  and  in  case  the  owner  of  the  land  shall  re- 
fuse to  choose  such  arbitrator,  then  the  mayor  shall,  in  his 
stead,  select  one  for  him ;  and  in  case  the  two  chosen,  as 
aforesaid,  cannot  agree,  they  shall  select  an  umpire,  whose 
duty  it  shall  be  to  examine  the  land  condemned,  and  ascer- 
tain the  damages  sustained,  and  the  benefits  accruing  to  the 
owner  in  consequence  of  the  change ;  and  the  award  of  the 
arbitrators  shall  be  conclusive  of  the  right  of  the  parties, 
and  shall  vest  in  the  commissioners  the  right  to  use  the  land 
for  the  purposes  specified  ;  and  all  damages  agreed  upon  by 
the  commissioners,  or  awarded  by  the  arbitrators,  shall  be 
paid  as  other  town  liabilities,  by  taxation:  Providedy  that 
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either  party  may  appeal  to  the  Superior  Court,  as  now  pro- 
vided by  law.. 

Ever  since  the  ruling  in  the  case  of  the  Raleigh  &  Gaston 
Railroad  Company  v.  Davis,  2  D.  &  B.,  451,  decided  in  1837, 
after  full  argument  and  an  elaborate  and  exhaustive  discus- 
sion of  the  subject,  it  has  been  deemed  and  acted  on  as  the 
settled  law  in  this  State,  that  private  property  may  be  taken 
under  authority  of  the  State  for  public  uses,  upon  just  com- 
pensation to  be  rendered  to  the  owner,  to  be  ascertained  in 
the  mode  prescribed  by  law,  and  that  the  payment  need  not 
precede  such  taking,  nor  is  a  jury  indispensable  in  assessing 
the  damages  therefor.  The  principle  is  recognized  by  the 
Court  in  Freedle  v.  North  Carolina  Railroad  Company,  4  Jones, 
89,  determined  in  1856,  but  compensation  must  be  provided 
for,  as  well  as  the  uses  for  which  the  property  is  taken  be 
public,  to  warrant  the  taking  and  appropriating.  SlaJte  v. 
Glen,  7  Jones,  821.  This  is  a  fundamental  condition,  though 
not  expressed  in  the  organic  law,  underlying  the  exercise  of 
the  Legislative  right  of  eminent  domain. 

The  controversy,  in  the  present  case,  turns  upon  the  con- 
struction of  the  charter,  which  has  been  recited  in  full,  and 
whether,  in  providing  the  method  for  ascertaining  the  com- 
pensation to  be  paid  the  owner,  and  the  means  by  which  this 
is  to  be  done,  a  prepayment  is  necessary  before  the  property 
can  be  taken,  and  this  following  the  condemnation  in  the 
mode  pointed  out  in  the  enactment. 

Our  examination  of  the  statute  and  the  terms  in  which  the 
power,  to  "widen,  enlarge,  change  or  extend,  or  discontinue 
any  street  or  streets,  or  any  part  thereof,  within  the  corporate 
limits  of  the  town,"  is  conveyed  to  the  commissioners,  satis- 
fies us  that  it  vests  in  them  plenary  and  ample  authority  to 
pass  the  ordinance  for  widening  the  streets,  and  taking  the 
narrow  strip  from  the  front  of  the  yard  of  the  prosecutor 
required  for  the  purpose. 

We  think,  also,  the  manner  in  which  funds  are  to  be  raised 
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to  make  compensation,  after  the  amount  has  been  deter- 
mined, implies  that  it  may  be  made  after  the  property  is 
taken,  and  applied  to  the  use  of  the  public.  It  is  true,  that 
the  condemnation,  appropriation  and  use  are  only  authorized 
"  upon  making  a  reasonable  compensation  to  the  owner,"  but 
this  is  not  necessarily  a  condition  precedent  to  any  action  in 
the  premises  on  the  part  of  the  town  authorities,  but  are  in- 
separably incident  to  the  full  and  complete  exercise  of  the 
delegated  power  and  obligation  put  on  them.  If  strictly 
construed,  payment  would  be  required  before  it  could  be 
known  what  sum  was  to  be  paid,  unless  a  voluntary  agree- 
ment between  the  parties  should  fix  it ;  for  the  condemnation, 
as  well  as  use  of  the  premises,  upon  this  interpretation  alike 
is  dependent  on  a  previous  compensation  made.  The  very 
manner  of  raising  the  necessary  funds  by  taxation  presup- 
poses the  ascertainment  of  the  compensation,  since  otherwise 
the  commissioners  could  not  know  what  sum  to  levy  for  the 
purpose. 

The  delays,  attendant  upon  an  inquiry  upon  this  point, 
furnished  strong  reasons  for  not  putting  a  meaning  upon 
the  words  that  would  postpone  all  action,  the  public  benefit, 
until  the  damages  are  paid.  For  whatever  expedition  might 
be  used  to  determine  the  amount,  an  appeal,  which  is  given 
first  to  the  Superior  and  thence  to  the  Supreme  Court,  might 
so  prolong  the  proposed  improvement,  and  this,  at  the  single 
instance  of  one  of  many  equally  interested,  and  not  resist- 
ing, until  its  practical  advantages  might  become  almost  val- 
ueless. Could  it  be  intended  that  such  obstructions  should, 
at  the  will  of  one  discontented  owner  along  the  line  of  the 
street,  be  allow^ed  to  be  put  in  the  way  to  the  disadvantage 
of  all  others?  And  do  the  words  in  which  it  is  expressed, 
reasonably  admit,  still  less  require,  such  an  interpretation  ? 
We  think  they  do  not,  and  that  the  town  authorities,  as  in 
the  case  of  the  railroad  legislation,  may  at  once  proceed, 
when  they  have  determined  on  the  enlargement  of  a  street, 
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to  have  the  work  done,  and  no  private  owner  can  offer  forced 
resistance,  for  the  sole  reason  that  his  land  has  not  been 
designated,  condemned  and  paid  for,  and  he  must  await  his 
compensation  when  it  can  be  raised  in  the  statutory  method 
by  taxation,  unless  the  funds  are  already  in  the  treasury 
and  can  be  lawfully  thus  applied. 

"In  the  absence  of  controlling  constitutional  provisions," 
in  the  language  of  Judge  Cooley,  "  it  is  competent  for  the 
State  to  authorize  municipal  corporations  to  take  private 
property  for  public  use  without  first  making  payment" — itali- 
cised in  the  text,  to  give  emphasis  to  the  words.  Const.  Lim., 
§480. 

So,  where  remedy  or  means  of  redress  is  afforded  the 
owner  of  the  land,  he  must  pursue  that,  and  can  have  no 
other  action.  Mclntire  v.  The  W.  K  C.  R  R.  Co.,  67  N.  C, 
278,  and,  as  a  corollary,  it  is  plain  he  could  not  seek  redress 
by  his  own  hands,  nor  legally  resist  those  charged  with  the 
duty  of  making  the  removal.  If,  however,  no  remuneration 
were  provided  for,  the  seizure  would  be  unlawful,  and  the 
statute,  which  purports  to  give  authority,  purely  arbitrary, 
would  be  void.  ,  State  v.  Gfen,  7  Jones,  321. 

As  the  persons  indicted  used  no  unnecessary  force  in  car- 
rying out  the  orders  of  the  commissioners  in  enlarging  the 
width  of  the  street,  they  have  not  committed  the  illegal  act 
charged,  and  were,  unless  the  State  desired  to  prefer  other 
charges,  entitled  to  their  discharge. 

There  is  no  error. 

Affirmed. 
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STATE  V.  JIM  alias  GEORGE  GOINGS. 

Appeal — Practice  on  Arrest  of  Judgment. 

When  a  prisoner,  against  whom  a  general  verdict  of  guilty  had  heen 
rendered,  on  an  indictment  with  two  counts,  cliarging  offences  of 
different  grades,  moved  in  arrest  of  judgment,  and  upon  refusal 
of  his  motion,  he  appealed  to  the  Supreme  Court,  where  that  judg- 
ment was  reversed,  and  upon  the  opinion  being  certified  to  the 
Court  below,  the  prisoner  moved  for  liis  discharge;  Held,  that  an 
order  denying  this  motion  was  interlocutory  and  not  appealable — 
it  being  open  to  the  Solicitor:  (1),  to  enter  a  noL  pros,  as  to  one  of 
the  counts  and  try  on  the  other;  (2),  to  send  a  new  bill  before  the 
grand  jury,  and  ask  that  prisoner  be  held  until  it  sliould  be  re- 
turned: or  (8),  try  upon  the  old  indictment,  and  elect  after  the 
evidence  was  in,  upon  which  count  he  would  ask  a  verdict. 

Motion  for  the  discharge  of  a  prisoner  in  an  indictment, 
in  two  counts,  for  larceny,  and  receiving  a  stolen  horse,  heard 
before  Clarky  J.,  at  January  Term,  1888,  of  the  Superior  Court 
of  Rockingham. 

There  had  been  a  general  verdict  of  guilty  at  the  preced- 
ing term;  the  prisoner  moved  in  arrest  of  judgment;  the 
motion  was  refused,  and  judgment  rendered  against  prisoner. 

In  this  Court  the  judgment  below  was  declared  erroneous, 
and  this  decision  being  certified,  defendant  moved  for  his 
discharge.  His  motion  was  denied,  and  prisoner  again  ap- 
pealed. 

Attorney  Generaly  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.  When  this  case  was  before  us  at  the  last 
term,  {State  v.  Goings,  98  N.  C,  766,)  we  decided  that  tiie 
judgment  therein  was  erroneous,  and,  in  effect,  that  no  judg- 
ment could  be  rendered  upon  the  verdict,  for  the  reasons 
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then  stated.  The  verdict  was  nugatory,  and  the  Court 
should  have  set  it  aside ;  but  if  it  had  done  so,  it  would  not 
have  followed,  as  a  necessary  consequence,  that  the  prisoner 
should  be  discharged.  The  Solicitor  for  the  State  might 
have  entered  a  noUe  prosequi,  as  to  one  of  the  two  counts  in 
the  indictment,  and  tried  him  upon  the  other ;  or  he  might 
have  sent  a  fresh  bill  of  indictment  before  the  grand  jury, 
and  have  asked  that  the  prisoner  should  be  held  until  they 
could  take  action ;  or  the  prisoner  might  have  been  put  upon 
his  trial  upon  the  present  indictment,  the  Court  requiring 
the  Solicitor,  at  the  close  of  the  introduction  of  evidence  on 
the  trial,  to  elect  upon  which  count  of  the  indictment  he 
would  insist  upon  a  verdict.    State  v.  McNeiUy  93  N.  C,  552, 

The  order  of  the  Court  denying  the  motion  of  the  prisoner 
that  he  be  discharged,  was  simply  interlocutory — ^it  did  not 
determine  the  action,  because  of  the  reasons  stated  above. 
He  might  have  excepted  to  the  order,  if  he  saw  fit,  and  had 
his  exception  noted  in  the  record,  so  that,  if  need  be,  he 
could  have  the  benefit  of  it  upon  appeal  from  the  final  judg- 
ment. 

The  action  is  pending  before  the  Superior  Court,  to  be 
disposed  of  in  some  such  way  as  suggested  above,  and  if  this 
shall  not  be  done  in  the  course  of  procedure,  the  prisoner 
will  have  the  right  to  ask  to  be  discharged,  upon  the  ground 
that  the  State  fails  to  prosecute  regularly  and  diligently  as 
it  should  do. 

The  appeal  was  improvidently  taken,  and  must  be  dis- 
missed. 

It  is  so  ordered.  Appeal  dismissed. 
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STATE  V.  SAMUEL  J.  MORRELL. 

Taxes — Peddlers, 

The  proviso  to  sec.  38  of  the  Revenue  Law  of  1887  (chap.  135,)  exempt- 
ing persons  who  sell  goods  of  their  own  manufacture  from  pay- 
ment of  the  peddler's  license  tax,  does  not  apply  for  the  benefit  of 
one  who  merely  mixes  and  boils  certain  drugs  and  medicines  to- 
gether, and  sells  them  under  a  deceptive  name,  as  ''Herbs  of 
Life." 

Indictment  for  peddling  without  a  license,  tried  before 
GUmeTy  J.,  at  October  Term,  1 887,  of  the  Superior  Court  of 
Forsyth. 

There  was  judgment  on  a  special  verdict  for  the  defendant, 
and  appeal  by  the  State. 

The  defendant  is  charged  with  peddling  without  a  license, 
in  violation  of  the  act  of  March  7th,  1887,  entitled  An  Act 
to  Raise  Revenue ;  chap.  135,  section  23,  of  which  declares, 
"  that  every  person,  a  citizen  of  the  United  States,  authorized 
to  do  business  in  this  State,  who,  as  principal  or  agent,  ped- 
dles nostrums,  medicines  or  goods,  wares  or  merchandise,  of 
whatever  name  or  description,  shall  pay  a  license  tax  as  fol- 
lows"— graduating  theamount  and  prescribinghowthelicense 
shall  issue,  &c.  The  concluding  clause  of  the  section  is  in 
these  words:  "  Provided^  that  this  section  shall  not  apply  to 
persons  who  sell  goods  of  their  own  manufacture  within  the 
State,  printers  soliciting  orders,  spirituous  liquors  excepted," 

Section  35  declares,  "that  every  person,  who  shall  practice 
any  trade  or  profession,  or  use  any  franchise  taxed  by  the 
laws  of  North  Carolina,  without  having  first  paid  the  tax 
and  obtained  a  license,  as  herein  required,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  punished,"  <fec. 

The  defendant,  on  his  arraignment,  pleaded  not  guilty, 


FEBRUARY  TERM,  1888.  507 

Statb  v.  Mobbxll. 

^^^  m  iiiiBiMi-  -  1  ■-  —       -i  —   --  ■ —         -|-- r --     -     — ~~^^ 

and  at  the  trial  the  jury  rendered  the  following  special  ver- 
dict : 

The  defendant  carried  on  the  business  of  selling  medicines 
in  this  manner :  He  came  to  Winston,  and,  renting  a  house, 
6i)g^^  i^  the  manufacture  of  medicine  called  the  ''  Herbs 
of  Life."  He  bought  from  the  resident  druggists  alcohol, 
chloroform,  tincture  of  capsicum,  and  other  ingredients,  and 
boiled  them  together,  bottled  the  compound,  and  labelled  it 
"  Herbs  of  Life."  He  then  leased  vacant  lots  in  different  parts 
of  the  town,  and  held  open  air  concerts,  with  music,  dancing 
and  minstrel  performance.  At  intervals  he  would  address 
the  crowd,  and  extract  teeth,  while  venders  of  the  medicine 
passed  through  the  audience,  with  the  medicine  in  baskets, 
selling  the  same.  He  followed  this  business  for  several  nights,, 
and  having  been  applied  to  by  the  Sheriff  of  the  County  to 
pay  a  peddler's  tax,  and  take  out  a  peddler's  license,  he  re- 
fused, whereupon  was  instituted  the  present  proceeding  (the 
issue  of  a  warrant  and  his  arrest,  and  being  carried  before 
an  examining  Justice).    He  paid  no  tax  of  any  kind. 

The  jury  say,  that  if,  in  the  opinion  of  the  Court,  upon  the 
foregoing,  the  defendant  is  in  law  guilty,  the  jury  so  say ; 
otherwise,  they  say  he  is  not  guilty. 

The  Court  being  of  the  opinion  that  the  defendant  was  not 
guilty,  so  adjudged,  and  directed  him  to  be  discharged ;  and 
from  the  judgment  the  State  appealed. 

The  Attorney  General  and  Mr,  J,  C,  BiLxton,  for  the  State. 
Mr.  R.  B.  Olenn,  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  The  case  presented 
in  the  verdict  is  clearly  within  the  prohibitory  words  of  the 
statute,  from  which  we  have  quoted,  since  the  manner  of  vend- 
ing made  him  a  peddler,  and  the  article  thus  disposed  of  is 
embraced  in  the  statutory  enumeration  of  those  for  which  a 
license,  preliminary  to  such  peddling,  is  required  by  the 
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law.  This  was  conceded  in  the  argument  before  us,  and  the 
controversy  was,  whether  the  mixture  thus  prepared  and 
fiold  were  goods  of  the  defendant's  own  manufacture,  in  the 
sense  of  the  exempting  and  concluding  proviso. 

The  contention  on  behalf  of  the  State  is,  that  inasmuch 
as  the  article  peddled  was  a  ^'  nostrum,  or  medicine,"  and 
plainly  the  latter,  after  which,  are  enumerated  "goods,  wares 
and  merchandise,"  the  former  constitute  .a  distinct  class,  of 
which  an  unlicensed  sale  by  peddling  is  forbidden,  and 
when,  in  the  process,  the  prohibition  is  removed  from  "  goods" 
maufactured  by  the  party  himself,  it  has  no  application  to 
the  articles  designated  "  nostrums,  or  medicines,"  and  as  to 
these,  the  act  remains  in  force,  unaffected  by  the  exception 
in  the  proviso. 

While  there  is  force  in  the  suggestion  of  such  restricted 
operation  in  the  proviso,  and  that  the  intention  was  to  allow 
the  sale  of  one's  own  manufactured  or  made  goods,  others 
than  those  denominated  "nostrums,  or  medicines,"  as  to 
which  a  license  in  all  cases  is  required,  we  are  not  prepared  to 
accede  to  such  a  rigid  interpretation  to  a  statute  so  highly 
penal,  and  to  say  that  the  term  goods^  used  for  brevity,  and 
comprehensive  enough,  in  its  general  meaning,  to  embrace 
the  preceding  articles  also,  yet,  we  think,  the  mere  admixture 
of  the  drugs  constituting  the  "  Herbs  of  Life,"  the  attractive 
and  delusive  name  given  to  it,  is  not  a  process  of  manufac- 
turing within  the  meaning  of  the  exception.  The  mere  fact, 
that  the  drugs  were  here  mixed  by  the  defendant,  could 
scarcely  have  been  intended  to  place  them  beyond  the  con- 
templated taxation,  while  the  same  mixture  done  by  others 
would  be  subject  to  the  tax.  The  distinctions  could  hardly 
have  been  contemplated  by  the  enacting  General  Assembly. 
The  mixing  of  ingredients  is  not  the  conversion  of  them 
into  a  new  article,  of  which  the  process  of  manufacturing 
can  be  reasonably  predicated.  The  process  meant,  was  such 
as  a  conversion  of  rags  into  paper,  ginned  cotton  into  yarn, 
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or  cloth,  wood  into  articles  of  farm  or  domestic  use,  and  the 
like.  So  that  a  new  article  is  formed,  and  this  by  the  in- 
dustry of  man  and  expenditure  of  labor,  which,  by  its  in- 
creased value  from  labor  thus  bestowed,  it  was  intended  by 
the  exemption  to  foster  and  favor. 

Thus  understood,  the  defendant  cannot,  by  merely  putting 
certain  drugs  together  and  boiling  them,  avail  himself  of 
the  proviso  and  escape  the  tax. 

There  is  error,  and  the  judgment  must  be  reversed,  and 
upon  the  verdict,  judgment  entered  against  the  defendant  in 
the  Court  below. 

Error.  Judgment  reversed. 


STATE  V.  WILLIAM  KEENE. 

Prddice — Trial-' Right  to    open  and   Conclude — Testimony — 

Experts, 

1.  After  the  Jury  was  empaneled,  in  a  trial  for  murder,  prisoner's 
counsel  offered  to  admit  that  prisoner  killed  the  deceased  with  a 
deadly  weapon,  averring  that  the  killing  was  accidental,  and  there- 
upon claimed  the  right  to  open  and  conclude  the  testimony  and 
argument ;  the  Court  declined  to  permit  the  admission  and  directed 
the  State  to  proceed  with  the  proof ;  Held,  that  this  decision  was 
not  reviewable,  under  Rule  6,  in  92  N.  C,  at  page  852. 

3.  Where  a  physician,  an  expert,  had  been  present  and  heard  the  testi- 
mony of  witnesses  for  the  State,  as  to  the  manner  in  which  the 
deceased  was  shot  by  the  prisoner,  and  their  relative  position  at 
the  time,  it  was  proper  for  the  State  to  ask  the  expert,  this  ques- 
tion: ''Assuming  that  the  jury  sliould  believe  that  the  prisoner 
and  deceased  were  about  the  same  height  and  that  the  pistol  was 
fired  by  the  prisoner  in  the  manner  and  position  testified  to  by  the 
State's  witnesses,  what,  in  your  opinion,  would  have  been  the 
range  of  the  shot  after  entering  the  skull,  taking  into  considera- 
tion the  bone,  muscles  and  other  substances  of  the  head !'' 
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This  is  an.  iMticCknent  for  murder,  tried  before  Connor,  J., 
at  February  Term,  1888,  of  Rowan  Superior  Court. 

Only  two  questions  are  presented  for  our  consideration, 
and  they  are  clearly  presented  in  the  case  on  appeal,  as  fol- 
lows: 

*^  The  prisoner's  counsel,  after  the  jury  was  empaneled,  and 
before  the  introduction  of  any  testimony,  informed  the  Court 
that  the  prisoner  desired  to  admit  that  he  killed  the  deceased 
with  a  deadly  weapon,  averring  that  the  killing  was  acci- 
dental. 

The  prisoner  insisted  that,  upon  such  admission,  he  was 
entitled  to  the  opening  and  conclusion  of  the  testimony  and 
the  argument.  The  Court  declined  to  permit  the  admission 
and  held  that  the  State  should  proceed  with  the  proof.  The 
defendant  excepted. 

The  State,  among  other  witnesses,  introduced  Dr.  J.  J. 
Summerell,  who  testified :  "  I  beard  the  testimony  of  the 
prisoner,  I  am  a  physician,  graduated  in  1844,  have  been 
practicing  ever  since.  I  was  present  at  the  Coroner's  inquest, 
and  examined  the  deceased.  There  was  a  hole  about  one 
and  a  quarter  inches  above  the  left  eye,  a  little  to  one  side. 
There  was  only  one  entrance  into  his  skull.  I  probed  the 
wound  and  found  the  inclination  of  the  shot  was  slightly 
upward.  I  heard  the  testimony  of  the  witness  as  to  the 
manner  of  the  shooting  and  the  position  of  the  prisoner  and 
the  deceased." 

The  Solicitor  for  the  State  then .  proposed  to  ask  the  wit- 
ness the  following  questions : 

''  Assuming  that  the  jury  should  believe  that  the  prisoner 
and  deceased  were  about  the  same  height,  and  that  the  pistol 
was  fired  by  the  prisoner  in  the  manner  and  position  testi- 
iSed  to  by  the  State's  witnesses,  what,  in  your  opinion,  would 
have  been  the  range  of  the  shot  after  entering  the  skull, 
taking  into  consideration  the  bone,  muscles  and  other  sub- 
stances in  the  head  ?"   Exception  by  defendant 
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Witness  answered :  '*  I  think  the  shot  would  have  a  slightly 
upward  tendency. 

Verdict  of  manslaughter.  Motion  for  new  trial — over- 
mled.    Appeal  by  defendant." 

^AUomey  Oeneral,  for  the  State. 
No  counsel  for  the  defendant. 

Dayis^J.  (After  stating  the  facts).  l.*The  first  excep- 
tion can  not  be  maintained. 

The  decision  of  the  Court  below  upon  the  question  as  to 
who  should  have  the  reply  and  the  conclusion  of  the  argu- 
ment was  '^  final  and  not  reviewable  "  by  this  Court.  By 
Rule  6,  to  be  found  on  page  852  of  92  N.  C,  Rep.,  this  is 
settled*  Brooks  v.  Brooks,  90  N.  C,  142 ;  Cheek  v.  Watson, 
90  N.  C,  302 ;  Austin  v.  Secrest,  91  N.  C,  214. 

"  It  is  only  when  no  evidence  is  introduced  by  the  defend- 
ant" that  the  right  of  reply  and  conclusion  belongs,  of 
right,  to  his  counsel,  by  Rule  3,  to  be  found  on  page  851  of 
the  same  volume. 

2.  The  second  exception  is  also  untenable.  It  is  not 
denied,  that  Dr.  Summerell  is  an  expert,  and  this  case  is 
easily  distinguishable  from  that  of  the  State  v.  Bowman,  78 
N.  C,  509.  In  fact,  the  question  put  to  Dr.  Summerell  was 
in  strict  compliance  with  the  mode  laid  down  for  the  exami- 
nation of  experts  in  Stale  v.  Bowman,  and  the  reasoning  in 
that  case,  and  the  authorities  cited  therein,  fully  sustain  the 
ruling  of  the  Court  below.  See  also  Ray  v.  Ray,  98  N.  C, 
566 ;  Staie  v.  Cole,  94  N.  C,  959. 

There  is  no  error. 

Affirmed. 


^  I 
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STATE  V.  JAMES  BYERS. 

Homicide ;  burden  on  accused  to  show  mUigaiing  circumstances — 
Evidence ;  of  relatives  and  associateSy  received  with  caution — 
Manslaughter. 

1.  When  killing  with  a  deadly  weapon  is  proven,  or  admitted  by  the 

prisoner,  the  burden  of  showing  mitigating  circumstances  is  on 
the  prisoner,  who  must  prove  them,  not  by  preponderance  of  tes- 
timony, or  beyond  a  reasonable  doubt,  but  to  the  satisfaction  of  the 
jury.  If  the  jury  are  left  in  doubt,  as  to  the  mitigating  circum- 
stances, the  case  is  murder. 

2.  Where  a  prisoner  and  his  relatives,  or  an  associate  in  the  crime,  tes- 

tify on  behalf  of  the  prisoner,  the  law  directs  the  jury  to  scruti- 
nize their  testimony  carefully,  because  of  their  interest  in  the  re- 
sult ;  and  the  Judge  may  so  caution  the  jury,  although  a  faUure 
so  to  do  is  not  assignable  as  error. 

8.  On  a  trial  for  murder,  the  evidence  introduced  by  the  State  showed, 
that  the  prisoner  was  asked  by  the  deceased,  if  the  prisoner  did 
not  have  a  man,  who  was  with  him,  under  arrest ;  whereupon, 
the  prisoner  immediately  shot  the  deceased  twice,  and  killed  him. 
The  evidence,  on  behalf  of  the  prisoner,  showed  that  deceased  met 
the  prisoner  in  the  road,  called  him  a  damned  horse  thief,  and  at 
the  same  time  dropped  the  muzzle  of  a  loaded  rifle  upon  prisoner's 
bowels ;  that  prisoner  caught  the  rifle  and  endeavored  to  wrench 
it  from  deceased,  but  did  not  succeed ;  that  all  during  the  scuflle 
deceased  was  trying  to  shoot  the  prisoner ;  that,  not  being  able  to 
disarm  the  deceased,  the  prisoner  shot  him  twice  with  a  pistol, 
and  killed  him.  The  Court  instructed  the  jury,  that  there  was  no 
element  of  manslaughter  in  the  case  as  disclosed  by  the  evidence  ; 
that  if  the  State's  evidence  was  beUeved,  the  prisoner  was  guilty 
of  murder ;  if  the  evidence  offered  by  the  prisoner  was  believed, 
he  was  guilty  of  nothing ;  Heldy  that  this  charge  was  correct 
and  proper. 

Indictment  for  murder,  tried  before  Clarky  J.,  and  a  jury, 
at  March  Terra,  1888,  of  Wilkes  Superior  Court. 
The  facts  are  set  out  in  the  opinion. 
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Attorney  Oeneral,  for  the  State. 
No  counsel  for  the  defendant. 

Smith,  C.  J.  The  prisoner,  and  one  James  Stone,  are 
charged  in  the  indictment  with  the  crime  of  murder,  com- 
mitted upon  the  body  of  Henry  Edwards,  and  upon  the  ar- 
raignment of  the  prisoner,  who  alone  was  on  trial,  he  en- 
tered the  plea  of  not  guilty.  He  was  convicted  by  the  ver- 
dict of  the  jury  of  the  crime  imputed,  and,  from  the  judg- 
ment of  death  pronounced,  after  an  ineffectual  application 
for  a  new  trial  by  his  counsel,  appeals  to  this  Court.  Two 
witnesses,  present  at  the  killing,  were  examined  by  the  So- 
licitor, and  gave  evidence  of  the  manner  in  which  it  was 
done,  and  it  is,  in  substance,  as  follows : 

B.  F.  Tugman  testified,  that  on  the  morning  of  August  25, 
1886,  as  he  was  on  his  way  to  the  house  of  a  neighbor  to 
get  a  hog  he  had  traded  for,  he  met  the  deceased,  wl^o,  as 
he  was  told  by  him,  was  going  to  D.  M.  HalFs  (he  being  a 
Justice  of  the  Peace),  to  obtain  a  process,  which  would  ena- 
ble him  to  get  possession  of  a  mule  belonging  to  the  pris- 
oner, and  which  prisoner's  wife  was  riding  on  a  visit  to  some 
of  her  relations  in  the  county ;  that  he  had  been  requested 
by  the  wife  of  one  Lon  Wyatt,  to  get  and  hold  the  mule 
until  the  prisoner  returned  a  horse,  which,  on  the  morning  be- 
fore, the  prisoner  had  borrowed  of  her  husband  and  not  sent 
back,  as  he  had  promised ;  that  proceeding  on  their  way, 
they  passed  by  the  tobacco  field  of  one  William  H.  Key, 
who,  having  finished  his  work,  at  the  request  of  the  witness, 
went  with  him  after  the  hog,  and  all  three  proceeded  to  the 
house  of  witness'  grandfather,  and  got  dinner,  and  started 
home;  that  they  stopped  at  the  house  of  the  Justice,  which 
was  on  their  return  route,  and,  while  there,  learned  from  the 
mail  carrier  that  the  prisoner  had  been  arrested,  and  was  at 
Lon  Wyatt's,  and  the  horse  had  been  recovered ;  that  the 
deceased  thereupon  said  he  would  go  home,  and  they  all  left 
100—33 
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and  went  in  the  direction  of  home,  the  deceased  carrying  a  rifle 
gun  on  his  shoulder,  which  he  had  not  fired  since  they  came 
together ;  that  some  half  mile  from  the  house  of  Hall,  as 
they  passed  up  a  hill,  the  road  there  running  a  north  and 
south  course,  they  saw  a  man  about  100  yards  distant  com- 
ing down  the  hill  meeting  them,  who  was  not  known  to  any 
one  of  them ;  that,  as  they  approached  each  other,  the  de- 
ceased walking  in  the  middle  with  his  gun  on  his  shoul- 
der, witness  remarked,  "yonder  comes  a  man,  maybe  he 
comes  from  across  the  mountain,  and  can  tell  us  whether 
Wyatt  has  got  liis  horse  back  and  they  have  got  a  man 
under  arrest ;"  that  as  they  met  said  man,  one  of  the  party 
said,  "  howdy,"  and  they  all  said  the  same,  whereupon  de- 
ceased said  to  the  prisoner,  "  Did  you  come  by  Lon  Wyatt's?" 
and  the  prisoner  answered,  "  I  did,"  w^hen  deceased  further 
inquired  if  they  had  a  man  there  under  arrest?  to  which 
prisoner  replied:  "  What  in  the  hell  have  you  got  to  do  with 
it?"  drew  his  pistol  and  fired  at  the  deceased  as  the  words 
escaped  his  lips ;  that  when  the  pistol  went  off  the  deceased 
was  standing  on  the  west  side  of  the  road,  facing  prisoner, 
with  his  gun  on  his  shoulder,  offering  no  violence  to  him 
whatever;  that  deceased,  as  soon  as  shot,  slapped  his  right 
hand  to  his  breast  and  staggered  backwards,  when  witness 
and  Key  ran,  and  soon  heard,  when  but  a  few  steps  off,  the 
report  of  another  shot ;  that  returning  they  found  the  de- 
ceased lying  on  the  lower  side  of  the  road  upon  his  face,  his 
feet  stretched  out,  and  his  head  pointing  west,  life  extinct,  and 
his  gun  under  his  body;  that  witness  and  Kee  went  immedi- 
ately back  to  Hairs  house,  detailed  the  facts  to  him,  and 
asked  for  a  warrant  of  arrest ;  but  as  they  could  not  give  the 
name  of  the  man  who  did  the  act,  it  was  not  issued. 

The  testimony  of  Key  was,  in  substance,  the  same  as  that 
of  Tugman,  and  that  of  several  other  witnesses,  introduced 
by  the  State,  corroborative  of  what  these  witnesses  swore  as 
vto  antecedent  matters. 
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It  was  also  in  proof,  from  one  D.  F.  Long,  that  he  met  the 
prisoner  and  Stone  between  1  and  2  P.  M.  of  the  day  of  the 
homicide,  going  in  the  direction  of  the  place  where  it  oc- 
curred, and  prisoner  seemed  to  be  very  mad,  told  him  the 
circumstances  about  his  having  the  horse,  and  Edwards  going 
after  his  mule,  and  inquired  if  witness  had  met  him,  at  the 
same  time  giving  a  description  of  the  person  of  these  men, 
and  representing  the  deceased  as  "  a  thick  set,  chunky  man, 
with  red  beard  and  hair,"  and  he  asked  witness  several  times 
"what  he  would  do  in  a  case  like  that?"  The  witness  said  he 
would  let  the  law  take  its  course,  and  repeated  the  same  when 
again  asked,  as  prisoner  left,  and  before  being  out  of  sight, 
he  replied  to  the  remark,  "Oh,  you  are  all  right,"  and  con- 
tinued on. 

A.  P.  Myers  swore  to  his  meeting  with  Stone  and  the  pris- 
oner about  2  p.  m.,  about  a  half  a  mile  from  the  place  of  the 
homicide,  and  was  asked  if  he  had  heard  of  deceased  pass- 
ing, and  answered  that  he  had,  and  that  prisoner  then  said, 
"  that  is  spitting  fire,"  and  went  out. 

It  is  not  necessary  to  give  more  of  the  evidence  of  the 
State,  or  in  greater  detail. 

The  prisoner,  for  himself  and  in  his  defence,  said  that  he 
spent  the  night  preceding  the  homicide  at  the  house  of  his 
brother-in-law,  James  Stone ;  that  two  nights,  before,  he  had 
borrowed  the  horse  from  Wyatt,  intending  to  return  it  that 
evening,  but  went  to  one  Bowers'  house  on  business,  and 
remained  there  all  night ;  that  next  morning  he  went  to 
Stone's  house,  where  he  met  Wyatt  and  the  men  who  came 
after  the  horse,  and  delivered  him  to  Wyatt,  paying  him 
one  dollar  for  the  trouble  of  coming  after*  the  horse ;  that, 
afl;er  dinner,  at  Stone's  house,  he  and  witness  started  across 
the  mountain  to  meet  their  respective  wives ;  that  witness 
was  not  very  mad,  but  was  not  in  good  humor;  when  being 
near  the  house  of  Hall,  three  men  were  seen  coming  abreast, 
one  of  whom  punched  the  man  in  the  middle  with  the  gun, 
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saying,  ^'  this  is  our  man ; "  that  as  witness  drew  near,  he 
said,  ^^  howdy,"  and  turned  to  the  left,  and  as  witness  did  so, 
the  man  in  the  middle  asked  him  if  he  came  by  Lon  Wyatts, 
and  when  witness  answered  that  he  did,  called  witness  a 
damned  horse  thief,  at  the  same  time  dropping  the  muzzle 
of  his  gun  upon  witness'  bowels,  whereupon  the  latter  caught 
the  barrel  in  both  hands  and  tried  to  wrench  it  away,  but 
could  not  succeed,  the  man  trying  all  the  time  to  shoot  wit- 
ness ;  that,  about  this  time,  witness  thought  of  his  pistol,  and 
while  holding  the  gun*with  one  hand,  got  the  pistol  out  with 
the  other  and  shot  him ;  that  the  man,  who  was  the  deceased, 
began  to  weaken,  when  a  second  shot  was  fired,  and  he  fell 
on  his  right  side.  After  the  first  shot,  the  men  with  him 
fled ;  that  he  did  not  hear  the  rifle  discharge,  and  went  on 
towards  Hall's  house,  and,  after  passing  it,  met  Stone's  wife 
and  told'her  what  had  occurred,  and  that  he  "never  wanted 
to  have  to  do  this  in  this  world,  and  had  killed  a  man  in 
self-defence,  God  knew." 

The  other  witnesses,  his  sister  Julia  Stone,  Mrs.  Buck  Ban- 
gers, a  daughter  of  prisoner's  wife,  and  his  wife,  confirmed 
the  prisoner's  account  of  the  occurrence,  as  now  testified,  and 
one  of  them  represented  him  as  weeping  when  he  told  of  it. 

There  was  no  exception  to  the  evidence,  but  there  was  to 
the  refusal  to  give  the  instruction  requested  for  the  prisoner, 
and  to  the  charge  as  given. 

Instructions  asked  and  refused  : 

1.  When  there  is  no  malice,  there  could  be  no  crime  of 
murder. 

2.  Though,  when  the  killing  is  proved  or  admitted  to 
have  been  done  with  a  deadly  weapon,  the  law  presumes 
malice,  still  if,  at  the  time  the  prisoner  fired  the  fatal  shot, 
the  deceased  had  assaulted  the  prisoner  with  the  gun,  and 
the  prisoner  had  reason  to  believe  and  did  believe,  that  he 
was  about  to  receive  great  bodily  harm  at  the  hands  of  the 
deceased,  the  case  would  be  one  of  excusable  homicide. 
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Instructions  asked  and  given : 

3.  If  the  deceased  had  assaulted  the  prisoner  with  the 
gun  and  was  attempting  to  shoot  him,  then  the  shooting  by 
the  prisoner,  in  resisting  the  felonious  onset,  would  be  justi- 
fiable. 

4.  If  they  met  suddenly  and  unexpectedly,  and  a  sudden 
altercation  ensued,  and  in  it  the  prisoner  slew  the  deceased, 
the  offence  would  be  manslaughter. 

The  Court  said  to  the  jury,  among  other  things,  that  there 
was  no  element  of  manslaughter  in  the  case,  and  the  offence 
was  murder,  or  no  crime ;  that  if  the  jury  believe  the  evi- 
dence offered  for  the  State,  the  prisoner  is  guilty  of  murder, 
while  if  they  believed  that  offered  for  the  prisoner,  he  was 
guilty  of  nothing ;  that  when  the  killing  was  proved  to  have 
been  done  with  a  deadly  weapon,  or  admitted  by  the  pris- 
oner, the  burden  of  showing  the  mitigating  circumstances 
shifted  to  the  prisoner,  and  this  he  must  show,  not  by  a  pre- 
ponderance of  testimony,  or  beyond  a  reasonable  doubt,  but 
to  their  satisfaction,  and  if  the  jury  were  left  in  doubt  as  to 
the  mitigating  circumstances,  it  would  be  a  case  of  murder ; 
that  in  weighing  the  testimony  of  the  witnesses,  the  jury 
could  consider  their  bias  or  interest  in  the  matter,  if 
they  had  any,  in  determining  their  credit,  and  where  the 
prisoner  and  his  relations  went  upon  the  stand  the  law  di- 
rected the  jury  to  scrutinize  their  testimony  carefully,  because 
of  their  interest  in  the  result ;  that,  however,  notwithstand- 
ing such  interest,  the  jury  might  believe  all  they  said — or 
part  of  it — or  none  of  it — ^according  to  the  conviction  pro- 
duced upon  their  minds,  of  its  truthfulness. 

Such  is  a  narrative,  in  abbreviated  form,  of  the  facts  testi- 
fied to  at  the  trial,  and  the  directions  given  by  the  Court  to 
the  jury  upon  the  different  aspects  in  which  the  evidence 
may  be  considered  by  the  jury  in  arriving  at  a  verdict. 

Upon  the  testimony  of  the  State,  the  case  was  one  of  un- 
provoked murder,  with  few  or  no  palliating  incidents,  and 
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but  little  impaired  in  its  force  by  the  prisoner's  own  version 
of  the  occurrence,  taken  in  connection  with  what  the  others 
present  at  the  time  testified.  It  certainly  was  as  favorable 
as  the  prisoner  could  ask,  to  tell  the  jury  if  his  statement 
was  accepted  the  homicide  was  committed  in  self-defence, 
and  that  in  no  view  was  it  the  result  of  sudden  provocation 
and  passion— constituent  elements  in  the  crime  of  man- 
slaughter. 

And  so  in  reference  to  the  burden  of  proof  of  matters  of 
mitigation,  which  may  reduce  the  crime  to  a  lower  grade, 
the  charge  is  in  harmony  with  the  repeated  rulings  in  this 
Court.  StcUe  v.  Haywood,  Phil.,  376 ;  State  v.  Johnson,  3  Jones, 
266 ;  State  v.  EUick,  2  Winst.,  56 ;  State  v.  Willis,  63  N.  C, 
26;  State  v.  Smith,  77  N.  C.  488;  Staie  v.  Bovmian,  80  N.  C, 
432 ;  and  State  v.  BrMain,  89  N.  C,  481.  In  the  last  of 
which  cases,  the  opinion  delivered  by  our  late  associate,  Mr. 
Justice  Ashe,  contains  an  elaborate  and  exhaustive  review 
of  the  rule. 

The  second  portion  of  the  charge,  in  reference  to  the  cred- 
ibility of  witnesses  testifying  in  behalf  of  one  to  whom  they 
are  nearly  related,  or  of  an  associate,  is  sustained  by  the 
cases  of  Staie  v.  Nash,  8  Ired.,  35;  State  v.  NaJt,  6  Jones,  114; 
Flyrd  v.  Bodenhamer,  80  N.  C,  205 ;  State  v.  Hardee,  83  N. 
C,  619;  FerraU  v.  Broadway,  95  N.  C,  551. 

While  a  jury  may  be  thus  cautioned,  the  omission  to  give 
the  caution  is  not  assignable  as  error  in  law.  Wiseman  v. 
Cornish,  8  Jones'  Law,  218. 

We  find  no  error  in  the  rulings  of  the  Court,  and  the  judg- 
ment is  affirmed. 

No  error.  Affirmed. 
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STATE  V.  W.  H.  BROWN. 

Evidence — Remarks  of  the  Judge — §  413  of  The  Code — Exam- 
ination of  Witnesses;  Jvdge^s  discretion  as  to — Objection  to 
be  Toade  in  apt  time — §  1113  of  The  Code;  *' Innocent  Wo- 
man,** "Incontinency"  defined. 

1.  On  the  trial  of  an  indictment,  a  witness,  A,  having  testified  to  the  good 

character  of  another  witness,  J,  in  answer  to  a  question  by  the  Solic- 
itor, said,  that  he  had  allowed  J  to  visit  his  family,  and,  in  answer 
to  a  question  by  the  Judge,  said  he  still  allowed  such  visits  from 
J;  Held,  that  the  effect  of  the  questions,  put  by  the  Solicitor  and 
Judge,  was  simply  to  ascertain  A's  estimate  of  a  good  charac- 
ter,  and  its  value  as  evidence  to  the  jury,  and  permitting  the  ques- 
tions was  not  error. 

2.  On  an  indictment  for  slandering  an  innocent  woman,  a  witness  for 

defendant,  in  answer  to  question  by  the  Solicitor,  said,  prosecu- 
trix's character  was  good.  Tlie  defendant's  counsel  asked  him  if 
he  had  not  heard  one  G  say  that  he  had  had  sexual  intercourse 
with  prosecutrix?  Thereupon  the  Solicitor  said  to  the  Ck>urt,  that 
he  would  not  object  to  the  inquiry,  if  he  would  be  allowed  to 
prove  that  6,  who  was  then  in  Texas,  had  denied  making  such 
statement.  Defendant's  counsel  said  he  would  object  to  such 
proof.  The  Judge  then  asked  defendant's  covmsel,  in  the  hearing 
of  the  jury,  if  he  thought  *'that  would  be  fair?"  fle/d,  that  the 
remark  of  the  Judge  was  no  violation  of  g  413  of  The  Code. 

8.  The  manner  of  conducting  the  examination  of  witnesses  is  left  largely 
to  the  discretion  of  the  Judge,  and  can  but  seldom  be  the  subject 
of  review,  even  when  not  entirely  approved  by  this  Court. 

4.  An  objection  to  remarks  made  b}*^  the  Judge,  during  the  trial,  must  be 

in  apt  time.  Such  an  objection  made  after  verdict,  is  not  in  apt 
time. 

5.  The  definitions  of  *'  innocent  woman,"  and  *'  incontinency,"  contained 

in  State  v.  Darw,  92  N.  C,  764,  and  State  v.  Moody,  98  N.  C,  671, 
construing  §1113  of  The  Code,  approved. 

6.  On  the  trial  of  an  indictment  under  §  1113  of  The  Code,  the  following 

special  instruction  was  aske<i  by  the  defendant,  and  refused  by 
the  Judge:  That  in  passing  upon  her  innocence,  it  is  not  rec^uisite 
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that  the  woman  should  commit  a  criminal  act  of  sexual  inter- 
course, but  it  is  sufficient  if  the  jury  find  such  acts  of  indulgence 
in  sexual  propensities  and  a  willingness  to  submit  to  the  embraces 
of  a  man,  short  of  actual  connection,  which  are  inconsistent  with 
innocence  and  purity;  and  that  if  she  attempted  to  have  such 
connection  and  it  was  ineffectual,  not  because  of  her  repugnance, 
but  of  some  physical  defect  in  her  person,  she  is  not  an  innocent 
woman  in  contemplation  of  the  statute:  Held,  that  the  refusal  to 
give  the  instruction  was  proper. 

Indictment,  for  slandering  an  innocent  woman,  under 
§1113  of  The  Code,  tried  before  Connor,  J.,  and  a  jury,  at 
Fall  Term,  1887,  of  Bladen  Superior  Court. 

The  defendant  is  charged,  under  §  1113  of  The  Code,  with 
attempting,  in  a  wanton  and  malicious  manner,  to  destroy 
the  reputation  of  one  Sue  C.  Smith,  an  innocent  woman,  by 
the  speaking  of  the  words  set  out  in  the  indictment  and  im- 
puting incontinency,  he  well  knowing  them  to  be  false  when 
80  uttered.  Upon  his  arraignment  and  plea  of  riot  guilty, 
he  was  tried  and  convicted  before  the  jury,  and,  from  the 
judgment  rendered  thereon,  appealed  to  this  Court. 

The  prosecutrix,  introdticed  by  the  State,  testified,  that 
neither  had  the  defendant  nor  any  other  man  ever  had  sexual 
connection  with  her,  though,  having  known  him  all  her  life; 
she  had  entered  into  a  contract  of  marriage  w^ith  him  in  1886, 
since  which  he  had  once,  when  they  were  riding  out,  put  his 
arms  around  her  waist,  and  she  had  kissed  him,  when  bid- 
ding him  goodbye,  the  night  before  he  started  for  Greorgia, 
and  that,  excei)ting  himself,  no  one  else  had  taken  liberties 
with  her. 

After  proving  the  good  character  of  the  witness,  and  the 
speaking  the  defamatory  words  charged,  the  Solicitor  rested. 

The  defendant,  for  himself,  swore,  that  their  engagement, 
and  his  promise  to  marry  the  prosecutrix,  was  upon  the  con- 
dition that  she  became  pregnant  from  her  intercourse  with 
him,  which  had  taken  place  on  four  several  occasions,  but 
had  never  been  "  complete." 
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Upon  cross-examination  he  stated  that,  when  testifying 
upon  the  subject  in  a  court  of  a  Justice  of  the  Peace,  he  had 
said  that  the  prosecutrix  was  the  more  willing  of  the  two  to 
the  connection,  and  did  not  then  say,  it  had  not  been  con- 
summated ;  and  further,  that  when  the  certificate  of  the  two 
physicians,  who  had  personally  examined  her,  that  there 
were  no  indications  of  a  loss  of  virtue,  was  read,  he  pro- 
nounced it  a  forgery. 

Thomas  Jones,  a  witness  for  the  defendant,  swore  to  his 
having  taken  liberties  with  her,  and  of  his  once  attempting 
to  have  sexual  commerce ;  and,  upon  cross-examination,  that, 
in  giving  in  testimony  to  the  Justice  of  the  Peace,  he  had 
sworn  to  such  illicit  commerce  as  a  fact  which  had  taken 
place  at  different  times,  and  not  to  an  attempt  which  had 
failed,  and  this  after  hearing  read  the  certificate  of  the  phy^^ 
sicians. 

Resuming,  the  State  introduced  D.  Vann,  who,  having 
testified  to  the  good  character  of  the  prosecutrix,  was  asked 
by  defendant's  counsel,  if  he  had  not  heard  that  his  son 
Cam  had  had  sexual  intercourse  with  her,  to  which  inquiry 
the  witness  responded,  that  he  had  heard  such  a  report 
through  the  defendant  and  Thomas  Jones. 

On  re-direct  examination,  he  was  asked,  without  objection, 
if  the  witness  had  ever  heard  his  son  say  anything  about  it, 
and  he  replied  that  he  had  received  a  letter  from  his  son, 
then  in  Georgia,  in  which  he  announced  the  report  false. 

One  Counsel,  a  witness  of  defendant's,  in  answer  to  an  in- 
quiry from  the  Solicitor,  had  testified  to  the  general  charac- 
ter of  the  prosecutrix  as  being  good  ;  and,  being  re-examined 
for  the  defendant,  was  asked  by  his  counsel,  if  he  had  not 
heard  Harry  Gillespie  say  he  had  himself  had  sexual  inter- 
course with  the  prosecutrix.  Thereupon,  the  Solicitor  said 
to  the  Court,  that  no  objection  would  be  taken  to  the  inquiry, 
if  the  State  would  be  allowed  to  show  that  Gillespie,  at  that 
time  in  Texas,  had    denied  the  charge.     To  this,   defen- 
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dant's  counsel  remarked,  they  would  object ;  and  the  Judge 
asked  them,  if  they  thought  '*  that  would  be  fair  ?"  Then 
the  witness  said,  he  had  heard  Gillespie  say  that  he  had, 
four  or  five  years  ago,  attempted  to  bring  about  such  connec- 
tion.  Afterwards,  before  the  testimony  was  concluded,  de- 
fendant's  counsel  withdrew  objection  to  the  evidence,  and 
the  State  introduced  a  letter  from  Gillespie,  denying  that  he 
had  ever  made  such  attempt,  or  had  ever  told  any  one  that 
he  had  made  it. 

R.  P.  Allen,  having  testified  to  the  good  repute  of  the  wit- 
ness Jones,  was  asked  by  the  Solicitor,  if  he  had  allowed 
Jones  to  visit  his  family,  and  having  answered  in  the  affirm- 
ative, was  asked  by  the  Judge,  if  he  would  now  allow  him 
to  visit  his,  witness'  family,  to  which  he  gave  a  similar  af- 
firmative answer. 

The  two  examining  physicians  testified  to  the  making  two 
examinations  of  the  person  of  the  prosecutrix,  a  second  be- 
ing in  consequence  of  a  doubt  expressed  as  to  her  identity, 
and,  in  both,  found  all  the  signs  of  a  preserved  virtue. 

These  instructions  were  requested  by  defendant's  counsel 
to  be  given  to  the  jury,  which  we  give  without  needless  ver- 
biage : 

1.  An  essential  element  in  the  offence  is  the  possession  by 
the  prosecutrix  of  an  unsullied  character  and  of  personal  pu- 
rity, both  of  which  must  be  proved  by  the  State  beyond  a 
reasonable  doubt. 

2.  That,  by  an  innocent  woman,  the  statute  means  a  vir- 
tuous woman,  a  pure  woman,  one  whose  reputation  is  with- 
out spot  or  blemish,  and  this  the  State  must  establish  be- 
yond a  reasonable  doubt. 

3.  That,  upon  passing  upon  her  innocence,  it  is  not  requi- 
site that  the  woman  should  commit  a  criminal  act  of  sexual 
intercourse,  but  it  is  sufficient  if,  from  the  evidence,  the  jury 
find  such  acts  of  indulgence  of  sexual  propensities,  and  a 
willingness  to  submit  to  the  embraces  of  a  man,  short  of 
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actual  conDection,  which  are  inconsistent  with  innocence- 
and  purity,  and  that  if  she  attempted  to  have  such  connec- 
tion and  it  was  ineffectual,  not  because  of  her  repugnance,. 
but  of  some  physical  defect  in  her  person,  she  is  not  an  in- 
nocent woman  in  contemplation  of  the  statute. 

These  instructions  were  refused,  and  instead  of  them,  the 
Court  charged  the  jury  thus,  in  substance: 

An  innocent  woman,  as  meant  by  the  statute,  is  one  who 
has  never  had  illicit  sexual  intercourse  with  a  man.  If  the 
jury  are  satisfied  beyond  a  reasonable  doubt  that  the  prose- 
cutrix was  an  innocent  woman,  and  that  the  defendant,  with 
intent  to  cause  it  to  be  believed  that  she  was  incontinent,, 
impure,  and  thereby  destroy  her  reputation,  uttered  the  words 
charged  in  the  inciictment,  and  did  so  wontonly  and  mali- 
dously,  that  is,  with  a  bad,  wicked  intent,  and  regardless  of 
any  injury  or  wrong  which  might  be  done  to  her,  he  is- 
guilty,  and  it  is  your  duty  so  to  find ;  otherwise,  to  acquit 
the  accused. 

In  arriving  at  the  intent,  the  jury  may  consider  the  time, 
place,  and  circumstances,  and  the  number  of  times  the  word& 
were  repeated. 

The  Ck)urt  then  inquired  of  defendant's  counsel,  if  there- 
was  anything  further  which  they  wished  to  be  said  to  the 
jury,  and  they  replied  nothing. 

After  verdict,  a  new  trial  was  asked,  because : 

1.  Of  the  inquiries  made  by  the  Court  of  the  witness  Allen. 

2.  Of  the  remarks  of  the  Judge  in  regard  to  the  declara- 
tion of  Gillespie ;  and  lastly, 

3.  Of  the  refusal  to  give  the  instructions  asked,  and  of 
those  given  instead. 

The  Court  declined  to  disturb  the  verdict,  and  from  the 
judgment,  as  already  stated,  the  appeal  brings  up  the  case 
for  review. 

Attorney  General^  for  the  State. 

Mr.  T.  M,  Womack,  for  the  defendant. 
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Smith,  C.  J.  (After  stating  the  facts).  1.  The  question 
put  to  the  witness,  Allen,  as  to  his  permitting  the  witness 
Jones  to  visit  in  his  family,  after  his  voluntary  disclosure  of 
his  own  immoral  conduct,  is  put  to  ascertain  his  estimate  of 
a  good  character,  and  its  value  as  evidence  to  the  jur}^  and  for 
this,  its  obvious  purpose,  we  see  no  just  objection. 

2.  The  exception  to  the  inquiry  of  the  Judge,  addressed  to 
counsel  of  defendant,  if  it  would  be  fair  to  permit  a  declara- 
tion of  an  absent  person,  imputing  criminality  to  the  prose- 
cutrix, to  be  given  in,  and  refuse  to  hear  his  subsequent 
denial  of  the  truth  of  the  charge,  was  but  an  expression  of  a 
wish  and  purpose  to  have  a  fair  trial,  the  natural  impulse  of 
an  impartial  and  just  Judge  conducting  the  trial.  It  is 
argued  here  as  an  indication  of  an  opinion  upon  the  merits 
of  the  controversy  forbidden  by  the  Act  of  1796,  The  Oode^ 
§  413.  It  does  not  appear  to  us  susceptible  of  any  such  inter- 
pretation, and  at  most,  as  but  an  intimation  to  counsel  that 
«uch  a  course,  if  pursued,  would  not  be  sustained  in  the 
ruling  upon  the  matter.  The  Judge  presides  at  the  trial 
and  must  see  that  it  is  fairly  conducted,  and  in  accordance 
with  the  established  practice;  and  if  a  suggestion,  incident- 
ally made  to  counsel  during  its  progress,  is  to  be  allowed  as 
ground  for  reversing  a  jury  verdict,  because  heard  by  them, 
it  would  greatly  impair  the  efficiency  of  the  Courts  in 
administering  the  law,  and  cripple  the  exercise  of  the  func- 
tions that  belong  to  the  judicial  oflSce  itself.  The  manner 
of  conducting  the  examination  of  witnesses  on  a  trial  is  left 
largely  to  the  discretion  of  the  presiding  Judge,  and  if  not 
-entirely  approved,  can  but  seldom  be  the  subject  of  appellate 
revision.  Bost  v.  Bosty  87  N.  C,  477 ;  Perry  v.  Jackson,  88 
N.  C,  103 ;  MaUoy  v.  Bruden,  86  N.  C,  251. 
.  But,  aside  from  these  considerations,  it  is  a  sufficient 
answer  to  the  objection,  that  it  was  not  made  until  after  the 
rendition  of  the  verdict,  and  repeated  adjudications  have 
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settled  the  rule  that  such  must  be  taken  in  apt  time  and  not 
after  a  disappointing  issue  of  the  trial. 

Of  the  instructions  asked  and  refused  as  well  as  those 
given,  it  is  only  necessary  to  refer  to  the  cases  of  State  v.  Davis^ 
92  N.  C,  764,  and  Staie  v.  Moody,  98  N.  C.  671 ;  in  the  first 
of  which  it  is  decided,  that  an  iimocenJt  woman  is  one  who 
has  never  had  unlawful  sexual  commerce  with  any  man, 
and  in  the  jother,  that  incontinency  has  the  same  meaning. 
These  cases  cover  the  whole  charge  and  sustain  it  fully. 

There  is  no  error. 

Afiirmed. 


STATE  V.  ROBERT  POWELL. 

Appeal — Taxation-'What  Taxable — Privilege  Tax. 

1.  When  an  objection,  on  a  second  appeal,  might  have  been  made  in  a 

former  appeal  in  the  same  case,  it  is  questionable  whether  it 
should  be  considered. 

2.  Uniformity  must  be  observed  in  taxation,  and  a  tax  is  uniform  which 

is  the  same  on  dU  persons  in  the  same  class,  as  on  inn  keepers,  on 
railroads,  &c. ;  but  it  is  in  the  discretion  of  the  taxing  power  to 
graduate  the  tax  according  to  the  extent  of  the  business  taxed,  or 
to  impose  a  single  tax  on  the  occupation.  Therefore,  a  tax  by  a 
municipal  government  of  a  certain  sum  on  Livery  Stable  keepers, 
is  constitutional. 

Criminal  action,  tried  on  appeal  from  the  Mayor  of  Mor- 
ganton,  before  Merrimon,  J.,  at  Spring  Term,  1888,  of  the 
Superior  Ck)urt  of  Burke  County. 

The  defendant  was  arrested  under  a  warrant  from  the 
Mayor  for  unlawfully  carrying  on  the  trade  or  business  of 
keeping  a  livery  stable,  without  having  first  paid  a  privilege 
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tax  of  $10,  etc.,  in  violation  of  certain  ordinances  of  the 
^d  town  of  Morganton,  levying  privilege  taxes  of  different 
«ums  on  general  occupations,  including  keeping  of  livery 
stables,  selling  sewing  machines,  etc.,  and  affixing  a  penalty 
for  carrying  on  the  business  without  first  paying  for  license. 
The  jury  having  found  the  defendant  guilty,  he  was 
adjudged  to  pay  a  fine  of  $10  and  cost,  and  he  appealed. 

Attorney  General,  for  the  State. 
Mr.  S.  J.  Erwin,  for  the  defendant. 

Smith,  C.  J.  When  this  cause  was  before  us  upon  a 
former  appeal,  the  ruling  that  no  criminal  ofience  as  set  out 
in  the  warrant,  of  which  the  Mayor  of  the  town  could  take 
judicial  cognizance,  was  created  in  the  ordinance,  was 
declared  erroneous,  and  the  Superior  Court  directed  to  pro- 
ceed with  the  trial.  It  is  now  before  us  on  the  defendant's 
appeal,  after  verdict  and  judgment,  for  an  alleged  error,  in 
holding  that  the  ordinance  imposing  the  tax,  so  far  as  the 
required  license  applies  to  the  keeping  of  a  livery  stable  for 
pay,  was  valid  and  effectual.  The  objection  was  not  specifi- 
cally made  at  the  first  hearing,  but  it  could  and  ought  to 
have  been  then  taken,  and  it  is  more  than  questionable 
whether,  inasmuch  as  it  was  not,  a  second  appeal  is  admissi- 
ble to  raise  it  now.  If  possessed  of  force,  it  would  have  sup- 
ported the  action  of  the  Court  in  refusing  to  entertain  juris- 
diction ;  as  an  adverse  decision,  upon  the  point,  is  involved  in 
the  reversal  of  the  judgment  dismissing  or  quashing  the 
proceeding.  The  very  objection  which  lies  at  the  basis  of 
the  present  appeal,  though  it  is  not  specially  noticed,  is 
determined  in  that  heretofore  prosecuted.  Still,  as  the  former 
ruling  was  made  in  limine^  and  now  the  appeal  is  after  judg- 
ment final,  we  have  given  careful  attention  to  the  reasons 
assigned  by  counsel,  for  assailing  the  validity  of  the  town 
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enactment,  as  affecting  the  class  of  delinquents  to  which  the 
appellant  belongs. 

In  the  brief  before  us,  the  infirmity  is  said  to  consist  in  a 
disregard  of  the  principal  of  uniformity,  which,  though  not 
expressed  in  the  Constitution,  is  an  essential  and  underlying 
condition  of  all  legislation.  State  or  municipal.  OaUin  v. 
Tarboro,  78  N.  C,  119. 

Uniformity,  in  its  legal  and  proper  sense,  is  inseparably 
incident  to  the  exercise  of  the  power  of  taxation,  but  is  it 
absent  from  the  impeached  ordinance?  It  is  defined  by  Mr. 
Justice  Miller,  in  the  Railroad  Tax  Cases,  92  U.  S.,  575, 
and  the  definition  accepted,  as  correct,  by  this  Court  in  Puitt 
T.  Gommissionera,  94  N.  C,  709,  to  consist  in  putting  the  same 
tax  upon  all  of  the  same  class ;  that  is,  while  the  same  tax 
must  be  enforced  upon  all  innkeepers,  upon  railroads,  and 
80  throughout,  a  tax  discriminating  persons  of  the  same 
class,  whereby  some  are  required  to  pay  more  than  others, 
would  lack  uniformity.  It  is  unquestionably,  however,  in 
the  discretion  of  the  taxing  power  to  graduate  the  tax, 
according  to  the  extent  of  the  business  so  taxed,  or  to  impose 
a  single  tax  upon  the  occupation  without  regard  to  its  extent. 

The  appellant  complains  that  the  tax  upon  livery  stable 
keepers  is  not  measured  by  the  value  of  the  property 
employed  in  the  business,  nor  the  extent  of  their  operations. 
This  is  a  matter  addressed  to  the  sound  discretion  of  those 
who  make  the  assessment,  and  is  not  a  usurpation  of  undele- 
gated authority. 

The  error  consists  in  regarding  the  tax  as  imposed  on 
property  in  which,  both  uniformity  and  the  ad  valorem  prin- 
ciple, must  be  observed.  This  is  not  a  property  tax.  but  a 
tax  upon  an  occupation  or  vocation,  and  is  not  less  so  because 
the  appurtenances  to  a  livery  stable,  necessary  in  conducting 
the  business,  may  be  horses,  carriages  and  other  property. 
Indeed,  these  articles,  though  so  used,  are  still  subject  to  the 
ad  vaiorem  assessment  as  property. 
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As  other  trades,  purdy  personal^  without  regard  to  the 
magnitude  of  the  business  carried  on,  may  be  subjected  to  a 
tax  of  a  fixed  sum,  we  see  no  reason  why  those,  which  require 
the  use  of  property,  may  not  be. 

There  is  no  error. 

Affirmed. 


STATE  V.  W.  T.  BAILEY. 

Special  Instruction — Jury  ;  misconduct  of. 

1.  The  neglect  or  omission  of  the  Judge  below  to  give  a  specific  instruc- 

tion, unless  asked  so  to  do,  is  not  assignable  for  error. 

2.  Four  jurors,  after  the  case  was  given  to  the  jury  and  they  had  retired 

to  consider  of  their  verdict,  took  a  drink  of  whiskey,  furnished  by 
one  of  the  jury  out  of  a  flask  he  had  in  his  pocket,  but  none  of 
them  became  intoxicated.  The  paper  charged  in  the  indictment 
to  have  been  forged  by  the  defendant,  and  which  the  State  had 
put  in  evidence,  was  in  an  unlocked  drawer  in  the  room  with  the 
jury,  but  none  of  them  looked  at  it ;  Heldj  that  upon  these  facts, 
there  was  no  such  misconduct  as  vitiated  the  verdict  of  the  jury. 

3.  Upon  a  motion  to  set  aside  a  verdict  for  improper  conduct  on  the  part 

of  the  jury,  the  refusal  of  the  Judge  to  hear  affidavits  of  members 
of  the  jury,  is  not  error. 

Indictment  for  forgery,  tried  before  Clark^  J.,  and  a  jury, 
at  Fall  Term,  1887,  of  Iredell  Superior  Court. 

The  indictment  charges  the  defendant  with  the  forging, 
with  intent  to  defraud,  a  certain  written  receipt,  purporting 
to  be  an  acknowledgment  of  the  payment  of  money,  upon  a 
debt  due  by  him,  in  form  as  follows  : 

"  Rec'd  of  W.  T.  Bailey  eight  hundred  dollars  on  land,  to 
be  credited  on  his  land  note,  this  May  15th,  1883. 

A.  D.  GAGE. 
Mr.  Walton  accept  this." 
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The  defendant  was  tried  upon  his  plea  of  not  guilty,  at 
Fall  Term,  1887,  of  the  Superior  Court  of  Iredell,  and  con- 
victed by  the  verdict  of  the  jury. 

From  the  judgment  of  the  Court,  sentencing  him  to  im- 
prisonment in  the  penitentiary  at  hard  labor  for  ten  years, 
an  appeal  is  taken  to  this  Court. 

The  prosecutor,  W.  W.  Walton,  into  whose  hands  had 
come,  as  executor  of  A.  D.  Gage,  the  defendant's  note,  given 
to  the  deceased  in  his  life-time,  in  the  sum  of  two  thousand 
dollars,  the  balance  due  upon  a  sale  of  land,  and  to  which 
the  writing  has  reference,  testified  that  the  testator  died  in 
March,  1885,  in  possession  of  the  note,  which  bore  date  of 
1883,  and  in  December  of  the  year  of  his  death,  the  defend- 
ant came  to  witness,  asked  him  to  compute  the  interest 
thereon,  which  was  done,  and  the  amount,  $315,  as  well  as 
$300  of  the  principal,  was  paid  by  the  defendant,  who  then^ 
and  repeatedly  afterwards,  promised  to  pay  the  balance  as 
soon  as  he  could. 

Early  in  January,  1887,  witness  was  pressing  for  further 
payment,  when  he  received  a  letter  from  the  defendant  in 
these  terms: 

Mr.  Walton, 

Dear  Friend : — Mr.  Henry  Burke  has  failed  in  getting  any 
money,  and  so  has  Mr.  Tucker,  so  far. 

Mr.  Tucker  has  been  riding  8  or  10  days  trying  to  find  a 
man  that  has  the  money,  but  has  not  found  him  yet.  I  have 
never  seen  such  a  time  for  money  in  my  life.  If  they  fail,  I 
will  not  be  able  to  pay  you  any  before  spring  myself,  but  I 
will  see  you  soon. 

I  will  be  away  from  home  a  few  days.  I  will  see  you  soon. 
Yours  truly,  W.  T.  BAILEY. 

Jan'y  10th,  1887. 

That  about  the  first  of  the  next  month  witness  went  out 
100—34 


530  IN  THE  SUPREME  COURT. 

State  v,  Bailet. 

to  see  defendant,  and  when  about  to  leave,  defendant  said 
he  had  a  secret  to  tell  him,  which  was,  that  Dr.  Gage  had 
given  him  a  receipt  for  $800  on  the  note,  and  produced  the 
writing  described  in  the  indictment ;  that  the  receipt  and 
signature  are  neither  in  the  deceased's  handwriting,  with 
which  he  is  familiar,  having  married  a  granddaughter;  and 
when  shown  witness,  the  defendant  said  he  had  promised  to 
keep  it  a  secret  until  1889,  because  the  deceased  had  gotten 
the  money  to  pay  a  colored  woman  with  whom  he  had  co- 
habited. 

The  witness  said,  when  first  seen,  the  paper  was  fresh  and 
unrumpled,  and,  when  next  seen,  it  was  much  soiled  and 
rumpled ;  and,  in  support  of  his  opinion  that  it  was  spurious, 
pointed  out  similarities  between  it  and  defendant's  hand- 
writing, and  the  differences  between  it  and  that  of  the  de- 
ceased. 

Numerous  experts  of  high  character,  and  accustomed  to 
examine  writings  in  business  transactions,  and,  who  had  long 
known  the  deceased,  expressed  an  unhesitating  opinion 
Against  its  genuineness ;  and,  comparing  it  to  the  will  of  de- 
ceased, admitted  to  have  been  written  by  himself,  declare 
their  belief  that  the  writing  did  not  come  from  the  pen  of 
the  same  person. 

One  Jule  Bailey,  a  witness  for  the  defendant,  swore  that 
in  the  Spring  of  1883,  on  May  34th  or  15th,  while  working 
in  the  meadow,  Dr.  Gage  came  down  to  the  meadow,  and 
inquired  for  defendant,  who  wasnot  there  at  the  moment, but 
soon  arrived,  and  was  greeted  by  the  defendant,  who  asked, 
"  How  are  you,  doctor?''  to  which  the  reply  was,  "  I  am  here 
yet."  That  witness,  going  off  to  his  work,  he  heard  them 
counting  1,  2,  3,  4,  5,  twice  over,  and,  being  called  up  by  the 
deceased,  he  saw  a  piece  of  money,  and  Dr.  Gage  said,  "Jule, 
there  are  eight  new  bills,  did  you  ever  see  the  like?"  They 
then  counted  them  over  again  in  four  piles,  and  Dr.  Gage 
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remarked,  "  Jule,  that  makes  $800 ;  Mr.  Bailey  is  a  gentle- 
man, he  has  met  his  payment  before  it  was  due,"  and 
explained  why  the  payment  was  not  to  be  mentioned,  as 
the  money  was  to  go  to  women  of  his  color,  &c.  That  the 
money,  $800,  was  put  in  the  buggy,  under  the  seat,  and 
carried  away  by  the  doctor ;  before  which  he  saw  a  small  scrip 
of  paper,  the  size  of  the  receipt,  and  heard  the  defendant 
say,  it  was  scribbled  up,  and  the  answer  was,  "  I've  been  sick, 
but  Walton  will  receive  it." 

One  John  Fox  testified  to  being  present,  saw  the  money, 
$800,  paid ;  also  a  blue  paper,  said  by  the  deceased  to  be  a 
receipt. 

One  Edward  Young,  in  May  or  June,  1883,  as  he  testifies, 
in  a  conversation  with  the  deceased,  heard  him  say, ''  that 
Bailey  had  paid  him  $800,  and  he  had  receipted  him  for  it." 

One  J.  H.  Lackey  swore,  that,  while  building  a  house  for 
defendant,  in  the  fall  of  1883,  the  deceased  came  every  day 
or  two,  and  he  heard  a  conversation  in  which  deceased  said, 
"  that  money  you  paid  me,  that  $800,  is  nobody's  business. 
You  can  pay  over  the  balance  to  Mr.  Walton.  I  don't  want 
anybody  to  know  it  until  I  am  dead  and  gone,  it  might 
scandalize  me."    Making  some  remark  about  women. 

A.  W.  Jamieson  testified  to  hearing  Dr.  Gage  say,  two  or 
three  years  before  he  died,  that  Bailey  had  paid  nearly  all 
o£f»  and  the  witness'  impression  is,  that  he  stated  that  he  had 
gone,  or  was  going  to  Bailey's,  to  get  $800. 

The  defendant's  own  testimony  is  full  and  positive  of  the 
payment  of  $800,  in  new  $20  bills,  at  the  time  and  place 
spoken  of  by  other  witnesses — of  the  giving  of  the  receipt — 
of  his  objection  to  it — and  the  answer  of  deceased  that  it 
was  all  right,  detailing  all  the  particulars  of  the  conversation 
that  ensued,  and  why  the  transaction  was  not  to  be  men- 
tioned. He  further  gives  an  account  of  the  i^anner  and 
for  what  the  debt  was  contracted,  and  corroborates  what 
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other  witnesses  testified  to  when  he  was  present,  and  denies, 
unequivocally,  the  forgery  charged. 

The  other  testimony  was  mostly  as  to  the  good  character 
of  the  various  witnesses  examined.  It  will  be  seen  that  the 
conflict  in  the  evidence  is  mainly  between  testimony  of  ex- 
perts to  the  spuriousness  of  the  writing,  and  that  of  others 
to  the  fact  of  the  payment  of  the  money,  and  the  delivering 
of  the  written  acknowledgment  of  it  charged  to  be  a  forgery, 
upon  the  consideration  of  which,  the  jur)'  arrived  at  the 
conclusion  adverse  to  the  accused. 

There  was  no  exception  to  the  ruling  upon  the  reception 
or  rejection  of  evidence,  nor  were  any  instructions  asked, 
nor  those  given  objected  to,  until  after  the  rendition  of  the 
verdict. 

The  charge  was  to  this  efiect :  The  jury  are  the  sole  judges 
of  the  weight,  if  any,  to  be  given  to  the  testimony  of  each 
witness.  They  may  believe  all  or  none  of  the  testimony  of 
each  witness,  according  to  the  conviction  produced  on  their 
minds,  of  the  truth  or  falsity  of  what  each  witness  has  sworn 
to.  The  presumption  of  law  is,  that  the  defendant  is  in- 
nocent, and  the  burden  is  on  the  State  to  satisfy  the  jury 
of  the  defendant's  guilt  beyond  a  reasonable  doubt.  If  the 
jury  are  satisfied,  beyond  a  reasonable  doubt,  that  the  de- 
fendant forged  the  signature  of  A.  D.  Gage  to  the  $800  re- 
ceipt, or  procured  it  to  be  done,  with  intent  to  defraud,  they 
wiU  find  the  defendant  guilty;  if  not  thus  satisfied,  they 
will  find  the  defendant  not  guilty.  Three  days  after  the 
rendering  of  the  verdict  a  new  trial  was  moved,  upon  the 
following  grounds : 

1.  For  that  the  CJourt  did  not  tell  the  jury  if  the  defend- 
ant paid  the  $800  to  Gage,  and  he  thereupon  gave  the  re- 
ceipt as  and  for  a  genuine  one,  the  defendant  would  not  be 
guilty,  althgugh  neither  the  body  nor  the  signature  of  the 
paper  were  in  the  handwriting  of  the  deceased. 

For  that  the  Court  omitted  to  charge  that,  if  the  jury 
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found,  from  the  evidence,  that  the  defendant  forged  the 
receipt  at  the  time  it  bears  date,  to- wit:  May  15th,  1883, 
the  oflFence  was  barred  by  the  statute  of  limitations,  and  the 
jury  should  find  the  defendant  not  guilty. 

The  Court  was  not  requested  thus  to  charge,  and  the 
second  proposition,  alone,  was  argued  before  the  jury.  The 
motion  being  denied  upon  the  matters  of  law,  it  was  renewed, 
and  the  Court  asked  to  set  aside  the  verdict  for  misconduct 
in  some  of  the  jurors,  in  support  of  which,  the  affidavits  of 
the  Sheriff,  in  charge  of  the  jury,  and  of  one  of  the  jurors,  was 
read  to  the  Court.  In  reference  to  this  matter,  the  Court 
finds  the  facts  to  be:  That  after  the  retirement  of  the  jury, 
one  of  their  number  took  a  flask  from  his  pocket,  and  upon 
his  invitation,  four  drank  of  the  whiskey  it  contained,  the 
juror  saying  he  had  it  for  bowel  complaint.  None  of  the 
jurors  were,  in  any  degree,  under  the  influence  of  the  liquor, 
nor  was  the  quantity  taken  sufficient  to  produce  any  sen- 
sible efifect.  The  jury,  while  considering  their  verdict,  re- 
mained at  night  in  the  court-room ;  in  a  drawer,  unlocked, 
in  the  room,  were  left  the  receipt,  deed  and  magnifying 
glass  used  at  the  trial,  but  there  was  no  evidence  of  their 
being  seen  by  the  jury.  Upon  these  facts,  the  motion  was 
again  refused,  whereupon,  defendant's  counsel  proposed  to 
oflFer  other  affidavits  of  the  jurors,  of  whose  evidence  informa- 
tion had  just  come  to  him  showing  that  the  jury  had  seen  and 
inspected  the  papers  with  the  glass.  At  the  same  time,  the 
Solicitor  asked,  in  the  event  of  this  evidence  being  received,  to 
be  allowed,  by  the  affidavit  of  other  jurors,  to  prove  the  con- 
trary. The  Court  refused  to  hear  the  affidavit  proposed, 
remarking  that  the  law  (against  receiving  affidavits  from 
jurors  to  impeach  their  own  verdict)  had  been  settled  from 
the  case  of  the  State  v.  McLeod,  1  Hawks,  344,  down  to  Jones 
V.  ParkeTy  97  N.  C,  33,  and  especially  by  the  cases  of  State  v. 
SmaUwood,  78  N.  C,  560,  and  State  v.  Brittain,  89  N.  C,  481, 
that  the  verdict  of  a  jury  could  not  be  thus  impeached. 
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adding  that  on  the  previous  day,  the  Court  had  heard  the 
jurors'  aflSdavit  merely  for  information,  but,  as  the  motion 
was  not  allowed,  no  further  testimony  from  this  source,  for 
or  against  the  application,  would  be  received. 

After  an  ineffectual  motion  in  arrest,  and  for  the  case  on 
appeal,  the  following  errors  were  assigned : 

1.  The  refusal  to  grant  a  new  trial,  or  to  arrest  the  judg- 
ment. 

2.  The  refusal  to  set  aside  the  verdict  for  misconduct  in 
the  jurors.     And 

3.  The  refusal  to  hear  the  additional  affidavits  of  jurors, 
and  to  act  upon  them. 

The  Attorney  Oenercd,  for  the  State. 
Messrs.  R  F.  Armfield  and  C.  K  Armfield,  (and  Mr.  J(^ 
DevereuXy  Jr.,  by  brief,)  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).    1.  It  is  a  we 
stood  rule  of  practice  upon  appeals,  reasserted  ' 
again  by  this  Court,  that  error  cannot  be  assigne 
come  the  subject  of  review  in  an  omission  or  neg] 
a  specific  instruction,  even  when  proper  in  itr 
asked,  and  thus  called  to  the  attention  of  the  Judj 
that  he  may  rule  thereon.    This  is  just  to  the 
opposing  counsel,  and  indispensable  to  a  fair  t  .x^ 

prevent  surprise.  Simpson  v.  Blount,  3  Dev.,  3  ^rovm  v. 
Morris,  4  D.  &  B.,  429;  State  v.  O'Neal,  7  Ired.,  251;  Arey 
V.  Stephenson,  12  Ired.,  34;  Hice  v.  Woodard,  Ibid.,  293, 
and  more  recent  cases. 

2.  Upon  the  findings  of  fact  by  the  Judge,  there  was  no 
such  misconduct  as  in  law  to  vitiate  the  verdict,  and  the  set- 
ting it  aside  upon  other  ground  was  a  matter  of  discretion, 
not  reviewable  here. 

3.  We  find  no  ground  for  arresting  judgment  in  the  form 
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of  the  indictment,  and  no  defects  have  been  pointed  out  in 
the  argument. 

These  being  the  only  grounds  contained  in  the  record 
upon  which,  in  the  appeal,  we  are  required  to  review  the 
judgment,  it  must  be  and  is  affirmed. 

No  error. 


STATE  V.  A.  R.  HOLUNGSWORTH.    • 

Indictment — Finding  the  Bill — Jurisdiction — Selling  Spirituous 

Liquors — Local  Option  Election, 

1.  The  statute,  Code,  %  1742,  requiring  the  foreman  of  the  Grand  Jury  to 

mark  on  the  bill  the  names  of  witnesses  sworn  and  examined,  is 
directory,  and  its  not  appearing  by  endorsement  on  a  biU  that  the 
only  witness  had  been  sworn  and  examined,  is  no  ground  for 
quashing  the  indictment  or  arresting  the  judgment. 

2.  Under  Chap.  417,  Acts  of  1887,  the  Superior  Court  of  the  County  has 

jurisdiction  of  an  indictment  against  one  who  sold  spirituous 
liquors,  &c.,  within  two  miles  of  either  of  the  places  in  Henderson 
County  named  in  the  Act. 

3.  A  local  option  election,  in  favor  of  license,  in  a  town  situate  within 

two  miles  of  a  locality  where  the  sale  of  spirituous  liquors  is  pro- 
hibited by  law,  does  not  have  the  effect  to  abrogate  that  law  {CodSy 
§8116). 

The  defendant  and  one  Allen  were  indicted  for  unlaw- 
fully selling  spirituous  liquors,  and  tried  before  Merrimon^  J., 
at  the  Spring  Term,  1888,  of  the  Superior  Court  of  Hen- 
DEBSON  County. 

The  indictment  contains  two  counts — the  first  for  retail- 
ing without  license ;  and  the  second  for  unlawfully  selling 
spirituous  liquors  within  two  miles  of  Mud  Creek  Baptist 
Church,  contrary  to  the  statute. 
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When  the  case  was  called  for  trial,  and  before  the  jury 
was  empaneled,  the  defendant  moved  to  quash  the  indict- 
ment, "  upon  the  ground  that  it  did  not  appear  from  any 
endorsement  upon  the  bill,  that  the  only  witness,  J.  A.  Bry- 
son,  had  been  sworn  or  examined  before  the  grand  jury." 

It  did  appear  that  the  grand  jury  had  returned  said  bill 
in  open  Court  as  "  a  true  bill,"  and  the  name  of  the  witness 
was  endorsed  on  the  back  of  the  bill,  and  a  record  of  said 
bill  and  return  was  duly  made  by  the  Clerk.  The  motion 
was  overruled,  and  the  defendants  excepted. 

Defendants  then  moved  to  dismiss  for  want  of  jurisdiction, 
and  insisted  that  the  Revenue  Act  of  1887  conferred  juris- 
diction upon  Courts  of  Justices  of  the  Peace,  in  all  cases 
where  liquors  are  retailed  without  license,  in  quantities  less 
than  a  quart.     Motion  overruled,  and  defendants  excepted. 

The  Solicitor  abandoned,  in  effect,  entered  a  noL  pros,  to 
the  first  count,  and  the  defendants  then  entered  the  plea  of 
not  guilty,  and  were  tried  upon  the  second  count  alone. 

It  was  in  evidence,  that  the  defendants  had  sold  liquor 
within  three  months  prior  to  the  trial  (which  was  the  term 
of  the  Court  at  which  defendants  were  indicted)  in  the  town 
of  Hendersonville,  in  a  building  occupied  by  them,  on  main 
street,  near  the  post-office. 

It  was  also  in  evidence,  "  by  surface  measurement,"  a  part 
of  the  town  of  Hendersonville,  including  the  building  where 
the  defendants  sold,  was  within  two  miles  of  Mud  Creek 
Baptist  Church. 

It  was  also  in  evidence,  on  the  part  of  the  defendants,  that 
on  the  first  Monday  in  June,  1887,  an  election  was  held, 
under  the  Local  Option  Act,  in  the  town  of  Hendersonville, 
at  which  election  a  majority  of  the  qualified  voters  voted 
for  "  License." 

It  was  insisted  on  behalf  of  the  defendants,  "that  being 
charged  with  selling  spirituous  liquors  only  within  two  miles 
of  Mud  Creek  Baptist  Church,  it  was  no  longer  necessary  for 
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them  to  exhibit  a  license  from  the  Sheriff  of  the  county,  but 
only  to  show,  that  under  the  provisions  of  the  Local  Option 
Act,  an  election  had  been  held  in  the  town  of  Henderson- 
ville,  and  that  the  result  of  that  election  was  a  majority 
**For  license;"  that  the  jury  should,  therefore,  assume  that 
license  had  issued.  His  Honor  declined  to  so  charge  the 
jury,  but  charged  that  a  sale  of  spirituous  liquors  within 
two  miles  of  Mud  Creek  Baptist  Church,  if  it  included  a 
portion  or  all  of  the  town  of  Hendersonville,  would  make 
the  defendants  guilty.     Defendants  excepted. 

There  was  a  verdict  of  guiltj^  as  to  Hollingsworth — not 
guilty  as  to  Allen.  Defendant  Hollingsworth  moved  for 
new  trial ;  motion  refused ;  judgment  and  appeal. 

Attorney  Oenercd  and  Mr.  John  Devereux,  Jr.,  for  the  State. 
No  counsel  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  1.  The  first  exception 
is  to  the  refusal  of  his  Honor  to  quash  the  indictment.  There 
is  no  error  in  this.  The  indorsements  on  the  bill  form  no 
part  of  the  indictment,  and  it  has  been  held  that  the  Act  of 
1879,  The  Code,  §  1742,  requiring  the  foreman  of  the  grand 
jury,  when  the  oath  is  administered  by  him,  to  mark  on  the 
bill  the  names  of  the  witnesses  sworn  and  examined  before 
the  jury,  is  merely  directory,  and  a  non-compliance  therewith 
is  no  ground  for  quashing  the  indictment.  State  v.  Hines,  84 
N.  C,  810.  It  constitutes  neither  ground  for  a  motion  to 
quash  nor  in  arrest  of  judgment.    State  v.  Sheppard,  97  N. 

C,  401 ;  Staie  v.  Baldwin,  1  D.  &  B.,  195  ;  State  v.  Roberts,  2 

D.  &  B.,  540;  The  Code,  §  1183. 

2.  The  second  exception  is  to  the  jurisdiction  of  the  Court 
This  is  based  upon  a  misapprehension  as  to  the  misdemeanor 
charged. 

The  penalties  imposed  by  the  Revenue  Acts  of  1887,  (ch. 
135,  §  35,)  are  for  violations  of  the  revenue  law,  in  practicing 
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the  trades  or  professions,  or  using  the  privileges  taxed  by  that 
act,  (among  them  dealing  in  liquors,)  without  first  paying  the 
tax  and  obtaining  the  license,  and  as  these  do  not  exceed 
fifty  dollars  fine,  or  imprisonment  for  more  than  thirty  days, 
the  Justice  of  the  Peace  has  jurisdiction ;  but  chapter  417,  Acts 
of  1887,  makes  it  unlawful  for  any  person  to  "sell  any  spirit- 
uous, vinous  or  malt  liquors  within  two  miles  of  *  *  * 
Mud  Creek  Baptist  Church,  *  *  *  in  Henderson  County ; " 
it  enacts  further,  that  the  "  person  or  persons  so  ofiending, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined 
and  imprisoned,  at  the  discretion  of  the  Court."  This  is  the 
statute  under  which  the  defendant  is  indicted,  and  the  Court 
has  jurisdiction. 

3.  The  third  exception  is  to  the  charge  of  his  Honor,  as 
to  the  eflect  of  the  vote  of  the  town  of  Hendersonville,  at 
the  election  in  June,  1887,  upon  local  option.  If  there  were 
any  doubt  as  to  the  correctness  of  his  Honor's  charge,  it  is 
settled  by  the  Local  Option  Act,  under  which  the  election 
was  held,  by  which  it  is  expressly  provided,  that  the  election 
shall  not "  afiect  localities  in  which  the  sale  of  spirituous 
liquors  are  prohibited  by  law."  The  Code,  §  3116.  "  Within 
two  miles  of  Mud  Creek  Baptist  Church,"  is  a  locality  within 
which  the  sale  of  spirituous  liquors  is  "  prohibited  by  law," 
and  it  is  therefore  within  the  proviso  of  the  Local  Option 
Act,  and  there  was  no  error  in  his  Honor's  charge. 

Affirmed. 
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STATE  V.  T.  A.  IVEY. 

Indictment — Finding  the  BiU — Motion  to  Quash. 

Where  an  indictment,  upon  which  witnesses  had  been  examined,  was- 
returned  by  the  grand  jury  **a  true  bill,"  and  quashed  because 
it  did  not  sufficiently  charge  the  offence  intended,  and  thereupon 
a  new  bill  for  the  offence  was  sent  and  returned  into  Court  '*a 
true  bill,'^  without  a  re-examination  of  the  witnesses  upon  this. 
bill;  Held,  that  it  should  be  quashed. 

Indictment  for  removal  of  crops,  tried  upon  a  motion  to 
quash,  at  November  Term,  1887,  of  the  Superior  Court  of 
Harnett,  before  Merrimon,  J. 

On  Tuesday,  of  the  term  of  the  Court,  a  bill  of  indijBtmeut 
was  sent  to  the  grand  jury,  and  upon  the  examination  of  wit- 
nesses duly  sworn  before  them,  they  returned  the  same  into 
Court  "  a  true  bill/' 

The  Solicitor  for  the  State  conceded  that  this  indictment 
was  insufficient,  did  not  charge  the  offence  intended,  and  it 
was  quashed  by  the  Court. 

Thereupon,  a  fresh  bill  was  sent  to  the  grand  jury  on 
Thursday  of  the  term,  which  they  returned  into  Court  "  a 
true  bill,"  without  examining  any  of  the  witnesses  endorsed 
upon  the  same,  believing  they  had  a  right  to  do  so,  because 
they  had  already  examined  the  witnesses  on  the  first  bill 
sent  to  them.  These  facts  appearing,  upon  the  motion  of 
the  defendant,  the  Court  quashed  the  indictment,  and  gave 
judgment  for  him,  from  which  the  Solicitor  appealed  to  this 
Court. 

Attorney  General  and  Mr.  J.  B.  Batchelor,  for  the  State. 
Mr.  F.  P.  Jones^  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  case).     In  criminal  pro- 
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cedure  properly  speaking,  a  presentment  by  a  grand  jury  is 
the  official  notice,  taken  by  them,  of  any  criminal  offence 
from  their  own  knowledge  or  observation,  or  the  same  from 
any  member  of  their  body,  or  from  the  evidence  of  any  com- 
petent witness  duly  sworn,  given  before  them,  or  any  proper 
evidence  in  the  absence  of  a  bill  of  indictment  for  the  of- 
fence laid  before  them.  It  should  be  in  writing,  and  con- 
tain a  summary  of  the  accusation,  the  names  of  the  person 
or  persons  presented,  and  the  names  of  the  witnesses  who  can 
give  evidence  of  the  facts  of  the  offence.  It  is  not  necessary 
that  it  should  be  signed  by  all  the  grand  jury,  or  at  all, 
though  usually'  it  is  signed  by  the  foreman,  but  it  should  be 
delivered  to  the  Court  in  their  presence,  by  their  foreman, 
who  is  their  official  organ.  Thus  returned,  it  passes  into 
the  record  of  the  Court  and  becomes  effectual,  and  the  be- 
ginning of  the  prosecution.  It  requires  no  further  authenti- 
cation. It  is  such  return  into  Court,  and  putting  it  of 
record,  that  gives  it  eflBcient  force.  State  v.  Cain,  1  Hawks, 
352;  StcUe  v.  Cox,  6  Ired.,  440;  4  Bl.  Com.,  301 ;  1  Bishop 
Cr.  Pr.,  §  731. 

Usually,  a  bill  of  indictment  is  framed,  ufon  the  present- 
ment, by  the  Solicitor  for  the  State,  and  sent  before  the  grand 
jury,  to  be  acted  upon  by  them.  The  names  of  the  wit- 
nesses to  be  examined  are  written  on  the  back  of  the  bill, 
and  they  must  be  sworn  in  open  Court,  or  by  the  foreman 
of  the  grand  jury,  as  allowed  by  the  statute  (The  Code, 
§  1742),  before  they  are  examined. 

But  a  presentment  is  not  essential  to  a  bill  of  indictment, 
nor  is  it  necessarily  initiatory  to  a  criminal  prosecution.  The 
Solicitor  for  the  State,  an  important  officer,  in  whom  reposes 
a  high  trust,  may  lay  before  the  grand  jury  such  bills  of  in- 
•dictment,  as  in  his  sound  discretion  he  may  deem  proper, 
acting  upon  trustworthy  information.  He  should  carefully 
guard  himself  in  the  exercise  of  his  office,  against  imposi- 
tion, and  persons  who  seek  to  gratify  their  spleen  or  malice. 
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The  indictment  is  the  formal  written  accusation  of  one  or 
more  persons  of  a  crime  or  misdemeanor,  preferred  to,  and 
presented  upon,  their  oath  by  a  grand  jury.  In  strict  legal 
parlance  it  is  not  so  called,  until  the  bill  has  been  found  "  a 
true  bill"  by  the  grand  jury.  Until  then,  it  is  called  simply 
a  bill.     4  Bl.  Com.,  302 ;  Arch.  Cr.  Pr.  1,  58,  59. 

The  action  of  the  Grand  Jury,  upon  bills  of  indictment,  is 
very  important  to  individuals  and  the  public.  On  the  one 
hand,  the  safety,  good  order,  and  well  being  of  society  are  ta 
be  affected  for  good  or  evil  by  it;  and  on  the  other,  a  person 
should  not  be  carelessly  accused  of  crime.  This  should  be 
done  upon  solemn  accusation,  and  for  reasonably  apparent 
cause ;  it  may  be  of  great  consequence  to  the  accused,  whether 
the  accusation  be  well  or  ill  founded.  Such  bills  are  not  to 
be  treated  lightly,  but  seriously ;  the  action  of  the  Grand 
Jury  must  be  based,  not  merely  upon  conjecture,  suspicion, 
mere  information,  what  they  or  a  member  or  members  of 
their  body  may  know,  but  upon  the  testimony  of  witnesses 
duly  sworn,  or  other  evidence  that  comes  before  them,  duly 
authenticated.  If  a  grand  juror  has  knowledge  of  facts  ma- 
terial, he  should  be  sworn  as  a  witness,  and  examined  a& 
such.     State  v.  Cain,  1  Hawks,  352. 

The  Grand  Jury  is  an  inquisatorial  and  an  accusing  body ; 
they  hear  only  the  evidence  on  behalf  of  the  prosecution. 
The  finding  of  the  bill  of  indictment  is  in  the  nature  of  an 
inquiry,  or  accusation,  which  is  afterwards  to  be  tried,  when 
the  accused  will  have  opportunity  to  make  defence.  They 
must  inquire,  whether  there  be  sufficient  cause  to  call  upon 
the  accused  party  to  answer,  but  such  inquiry  must  be  founded 
upon  proper  evidence.  They  do  not  act  in  the  light  of  evi- 
dence the  accused  may  produce  in  his  behalf  upon  his  trial ;. 
but  they  should  be  satisfied  of  the  truth  of  the  charge  con- 
tained in  the  bill  of  indictment,  so  far  as  their  evidence 
goes.  It  is  essential  that  witnesses  should  be  sworn,  and  com- 
petent.   In  Staie  v.  Felloivs,  2  Hay.,  (340)  520,  it  was  held,  that 
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when  the  indictment  was  found  upon  the  single  testimony 
of  an  incompetent  witness,  it  should  be  quashed.  And  it 
has  been  repeatedly  held,  that  the  indictment  should  be 
quashed,  when  the  same  was  found  upon  the  evidence  of  wit- 
nesses not  sworn.  State  v.  Cain,  1  Hawks,  352 ;  State  v.  Rob- 
erts, 2  Dev.  &  Bat ,  540 ;  State  v.  Lanier,  90  N.  C,  714. 

If,  as  in  this  case,  the  indictment  be  found  to  be  defective, 
a  fresh  bill  may  be  sent  at  the  same  term,  before  the  same 
Grand  Jury  that  found  the  insufficient  indictment,  and  they 
may  act  upon  it.  State  v.  Harris,  91  N.  C,  656.  But  they 
cannot  do  so,  basing  their  action  entirely  upon  what  witnesses 
testified  to  when  they  had  the  first  bill  under  consideration, 
without  a  re- examination  of  the  witnesses,  or  the  examina- 
tion of  other  witnesses,  or  hearing  other  proper  evidence  be- 
fore them.  This  is  so,  because  the  fresh  or  second  bill  is,  as 
to  them,  a  new  and  independent  one^  different  in  some  of  its 
features  from  the  first  indictment;  it  charges  the  ofibnce  in 
a  different  way,  to  a  greater  or  less  extent — it  may  charge  a 
different  offence  altogether.  The  witnesses  might  testify 
differently  from  what  they  at  first  did,  in  view  of  the  new 
bill ;  they  might  modify  what  they  at  first  said ;  they  might 
testify  as  to  additional  facts ;  they  might  have  testified  falsely 
at  first ;  they  might  testify  truly  upon  re-examination.  As 
to  the  second  bill,  there  was  no  evidence  before  the  Grand 
Jury  at  all,  in  contemplation  of  law.  They  must  act  upon 
evidence  taken  in  respect  to  the  bill  of  indictment  before 
them.  This  is  essential,  in  the  intelligent  and  fair  discharge 
of  their  important  duty — to  give  the  evidence  just  applica- 
tion, point  and  force,  and  to  identify  the  witnesses  with,  and 
render  them  responsible  for,  what  they  testify  to  in  the  course 
of  the  prosecution.  They,  in  this  case,  did  not  testify  as  to 
the  new  bill. 

It  is  said,  that  the  new  bill  was  to  be  taken  in  connection 
with  the  first  indictment — as  an  additional  count  in  it — in 
accordance  with  what  was  said  and  held  in  State  v.  Johnson, 
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5  Jones,  221.  It  appears  that  the  first  indictment  was  quashed 
before  the  new  bill  was  sent  to  the  Grand  Jury ;  but  if  this 
were  otherwise,  treating  the  new  bill  as  an  additional  count, 
it  was  embodied  in  a  separate  and  distinct  bill,  considered, 
acted  upon,  and  presented  by  the  Grand  Jury  at  a  diflFerent 
time.  They  could  not  consider  it  in  connection  with,  and 
as  part  of,  the  first  indictment — the  latter  was  before  the 
Court,  and  had  passed  into  the  record. 

They  might  have  ignored  the  new  bill,  without  reference 
to  the  first  indictment.  Moreover,  treating  a  new  indict- 
ment, curing  defects  in  a  former  one,  as  an  additional  count 
in  the  latter,  is  allowed  by  a  rule  of  practice,  that  in  no  way 
applies  to,  or  affects  the  action  of,  the  Grand  Jury. 

There  is  no  error. 

Affirmed. 


STATE  V.  JOHN  MILLER. 

Practice;  motion  to  quash — Jurisdiction;  consent  or  waiver 
does  not  confer — Overseer  of  Road;  indictment  of— The  Code 
§§  1054,  2022. 

1.  Ordinarily;  a  motion  by  the  defendant  to  quash  an  indictment,  must 

be  made  before  the  plea  of  not  guilty,  or  it  wiU  not  be  allowed  ; 
but  the  CJourt  may,  in  its  discretion,  allow  the  motion  after  the 
plea  of  not  guilty. 

2.  A  motion  to  quash  may  be  made  by  the  State,  at  any  time  before  the 

defendant  has  been  actually  tried  upon  the  indictment. 

8.  The  point  that  the  Court  has  not  jurisdiction  may  be  made  at  any 
time  by  mere  suggestion,  or  by  motion  to  quash:  or  the  Court,  ex 
tnero  motu,  may  take  notice  of  it. 
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4.  Neither  consent  nor  waiver  •an  confer  jurisdiction,  and  the  Court  will 

not  proceed,  when  it  appears  from  the  record  that  it  has  no  au- 
thority. 

5.  An  indictment  under  §  1054,  of  The  Code,  for  neglecting  the  duties  im- 

posed by  law  upon  an  overseer  of  the  road,  is  fatally  defective,  if 
it  fail  to  charge  that  defendant  **  wilfuUy  neglected,'^  &c. 

6.  Under  said  section,  it  is  not  necessary  to  specially  charge  in  the  in- 

dictment, that  "it  became,  and  was  the  duty"  of  the  overseer  to 
repair  the  road.  But  such  a  charge  is  necessary,  when  the  indict- 
ment is  for  a  violation  of  a  private  statute,  making  it  the  duty  of 
a  particular  person,  or  several  persons,  to  repair  a  particular  road. 

7.  An  indictment  against  a  road  overseer  for  neglecting  to  keep  his  road 

in  repair,  which  does  not  charge  a  willful  neglect,  cannot  be  sup- 
ported under  g  2022,  of  The  Code, 

Indictment  for  neglect  of  duty  as  overseer  of  a  public 
road,  tried  before  Clark,  /.,  and  a  jury,  at  November  Term, 
1887,  of  Rowan  Superior  Court. 

The  indictment  was  quashed,  on  motion  of  the  defendant, 
and  the  State  appealed. 

The  facts  appear  in  the  opinion. 

Attorney  Oeneral,  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.  The  indictment  charges,  properly,  that  for 
a  long  while  a  specific  part  of  a  public  road  in  the  County 
of  Rowan  was  in  a  ruinous  condition,  and  greatly  out  of 
repair,  &c.,  and  it  further  charges,  "that,  during  all  the  said 
time,  John  Miller  was  overseer  of  the  said  highway,  from 
the  corporation  line  of  Salisbury  to  the  township  line  of 
Salisbury  Township,  a  distance  of  some  three  or  four  miles, 
the  same  constituting  his  section  of  said  road,  and  then  and 
there  did  unlawfully  and  negligently  omit  to  mend  and  re- 
pair the  said  highway  embracing  his  section,  as  aforesaid, 
contrary  to  the  form  of  the  statute  in  such  cases,  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State." 
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It  appears,  from  the  case  settled  on  appeal,  that  *' after  the 
jury  was  empaneled,  and  a  plea  of  not  guilty  entered,  on 
motion  of  the  State,  a  juror  was  withdrawn,  and  mistrial 
ordered.  The  counsel  for  the  defendant  then  moved  to  quash 
the  indictment,  on  the  grounds:  First,  because  it  failed  to 
allege  the  act  as  wilfully  done;  second,  because  the  bill  fails  to 
allege  that  it  was  the  duty  of  the  overseer  to  work  the  road. 

The  Court,  after  argument,  adjudged  that  the  motion  be 
allowed ;  the  bill  was  quashed,  and  the  defendant  was  dis- 
charged. From  this  judgment,  the  State  appealed  to  this  Court. 

Generally  and  ordinarily,  a  motion  to  quash  the  indict- 
ment made  by  the  defendant,  should  not  be  allowed,  if  made 
after  the  plea  of  not  guilty,  but  such  motion,  on  the  part  of 
the  State,  may  be  allowed  at  any  time  before  the  defendant 
has  been  actually  tried  upon  the  indictment.  It  seems,  how- 
ever, that  the  Court  has  authority,  to  be  exercised  in  its  discre- 
tion, to  allow  the  motion  to  be  made  by  the  defendant  after  his 
plea  of  not  guilty,  and  there  are  cases  in  which  such  motion 
should  be  allowed  at  any  time,  as  when  it  appears  from  the 
indictment  that  the  Court  has  not  jurisdiction.  This  objec- 
tion may,  be  taken  by  mere  suggestion,  or  by  motion,  or 
the  Court  may,  ex  mero  motu,  take  notice  of  it.  Neither  con- 
sent nor  waiver  can  give  jurisdiction,  and  the  Court  will 
not  proceed  when  it  appears  from  the  record  that  it  has  no 
aathority.  §tate  v.  Eason,  70  N.  C,  88;  State  v.  Benthcdl,  82 
N.  C,  664;  Arch.  Cr.  Pr.,  62. 

The  defendant  is  indicted  as  overseer  of  a  public  road, 
for  a  violation  of  the  statute,  (The  Code,  §  1054,)  which  pro- 
vides that :  "  Every  overseer  of  a  road,  who  shall  wilfvMy  neg- 
led  any  of  the  duties  imposed  on^iim  by  law,  shall  be  guilty 
of  a  misdemeanor."  An  essential  element  of  the  offence 
thus  prescribed  and  defined,  is,  that  the  neglect  shall  be  wil- 
ful, that  is,  not  such  neglect  as  is  simply  unlawful,  but  such 
as  is  aggravated  by  an  obstinate,  a  stubborn,  perverse  dis- 
position of  the  offender  not  to  discharge  his  duties  as  over- 
100—35 
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seer,  but  to  vnlfuUy  neglect  to  discharge  the  same ;  as,  for  exam- 
ple, such  disposition  not  to  repair  the  road  when  it  is  out  of  re- 
pair and  in  a  ruinous  condition,  and  he  knows  of  this,  or 
ought  to  know  of  it,  and  make  necessary  repairs  within  his 
power.  The  road  is  in  a  lawful  condition  when  it  is  in  a 
proper  state  of  repair,  in  all  material  respects.  It  might  be 
out  of  repair,  and  thus  in  an  unlawful  condition,  and  the 
overseer  could  not,  under  the  circumstances,  by  reasonable 
diligence,  promptly  repair  it,  as  in  case  of  a  road  rendered 
out  of  repair  by  a  protracted  rain  fall  in  mid  winter,  as 
sometimes  happens.  In  such  case,  the  overseer  would  not 
be  indictable. 

The  term,  "  wilfully,"  was  not  of  the  statute,  just  recited, 
until  the  enactment  of  Ths  Code,  and  it  seems  to  have  been 
inserted  there  on  purpose  to  add  an  additional  essential  fea- 
ture to  the  offence,  as  indicated  above.  Mere  neglect  of  an 
overseer  of  a  road,  to  discharge  the  duties  imposed  on  him 
by  law,  is  not  wilful,  in  the  sense  of  the  present  statute,  as  it 
was  in  the  one  formerly  prevailing.  Hence,  it  is  necessary 
now  to  charge  in  the  indictment  that  the  overseer  did  '^wU- 
fully  neglect,"  &c.,  else,  for  the  reasons  stated,  no  offence  will 
be  charged. 

It  is  not  necessary,  in  a  case  like  the  present  one,  to  charge 
specially  that  "  it  became  and  was  the  duty  "  of  the  overseer 
to  repair  the  road,  because  the  general  law  ijiakes  it  his 
duty  to  repair  it. 

It  is  otherwise,  when  the  duty  of  a  particular  person,  or  of 
•several  persons,  to  repair  a  particular  road,  is  imposed  by  a 
private  statute.  In  such  case,  it  is  necessary  to  charge  that 
•''it  became  and  was  the  duty,"  &c.,  of  the  persons  charged 
:in  the  indictment.     State  v.  McDowell,  84  N.  C,  798. 

The  Attorney  General  suggested,  on  the  argument,  that 
the  indictment  might  be  upheld  as  sufficient  under  the  stat- 
ute [The  Code,  §  2022,)  which  provides  that,  "if  any  over- 
iSeer  shall  fail  to  discharge  any  one  of  the  duties  imposed  by 
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this  chapter,  he  shall  be  guilty  of  a  misdemeanor,"  &c.  The 
chapter  referred  to  prescribes,  particularly,  numerous  duties 
to  be  discharged  by  overseers,  and  the  clause  of  it  just  re- 
cited has  reference  to  a  failure  to  discharge  such  particular 
duties.  This  chapter  does  not  prescribe  particularly  that 
overseers  shall  keep  their  respective  roads  in  proper  repair, 
though  this  is,  in  effect,  contemplated  by  it.  The  general  law 
determines  what  proper  repair  shall  be,  except  in  particu- 
lar respects  regulated  and  prescribed  by  statute.  No  doubt, 
however,  an  overseer  might  be  indicted  and  convicted  if  he 
should  "wilfully  neglect"  to  discharge  any  of  the  duties 
prescribed  by  the  chapter  referred  to  above. 

We  are,  therefore,  of  opinion,  that  the  indictment  was 
properly  quashed,  and  that  the  judgment  should  be  affirmed. 

No  error. 


STATE  V.  JOHN  GREEN. 

Variance — Perjury —  Criviinal  Pleadings. 

1.  In  an  indictment  for  perjury,  the  defendant  was  charp^ed  with  swear- 

ing falsely  in  a  certain  criminal  proceeding  against  several  })ersons 
named  therein,  including  John  Green.  The  State,  on  the  trial, 
offered  in  evidence  a  Suite's  warrant  in  tlie  criminal  proceeding 
mentioned,  in  which  the  name  John  Green,  did  not  appear,  but 
the  name  G,  Green,  did:  Held,  that  there  was  a  fatal  variance 
between  the  charge  in  the  indictment  and  the  proof,  and  the  war- 
rant should  not  have  been  admitted  in  evidence. 

2.  Tliere  was  no  necessity  to  describe  the  criminal  prcK^eeding  with  such 

particularity  in  the  indictment ;  it  would  have  l)een  sufficient  to 
refer  to  it  in  such  way  and  terms  as  to  designate  it  with  certainty. 
But  being  described  by  a  material  distinguishing  particular, 
api)earing  in  it,  the  pr(K)f  should  have  coiTesponded  with  the 
charge  in  all  material  resj^ects. 

3.  The  strict  rules  of  pleading  in  criminal  actions  are  wisely  devised  and 

must  be  adhered  to. 
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Indictment  for  perjury,  tried  before  Mearea,  J.,  and  a  jur}^ 
at  January  Term,  1888,  of  the  Criminal  Court  of  New 
Hanovek. 

It  is  charged  in  the  indictment  that  the  false  oath  was 
taken  in  a  criminal  proceeding  specified,  pending  before  the 
Mayor  of  the  city  of  Wilmington,  on  the  21st  day  of  Decem- 
ber, 1887,  against  several  persons  named  therein,  including 
the  defendant,  simply  designated  as  John  Green. 

On  the  trial  the  State  put  in  evidence  the  State's  warrant 
in  the  criminal  proceeding  mentioned,  in  which  the  name 
John  Green  does  not  appear,  but  the  name  "  G,  Green  "  does 
appear,  in  the  proper  connection  with  the  other  names  speci- 
fied. The  defendant  objected  to  the  admission  of  the  war- 
rant in  evidence,  upon  the  ground,  that  it  did  not  support  or 
tend  to  prove  a  material  part  of  the  charge  against  him. 
The  Court  overruled  the  objection,  admitted  the  evidence, 
and  the  defendant  excepted.  There  was  a  verdict  of  guilty, 
and  judgment  against  the  defendant,  from  which  he  appealed 
to  this  Court. 

Attorney  General^  for  the  State. 

Mr,  J.  D.  Bellamy,  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  case).  In  our  judgment, 
the  variance  between  a  material  part  of  the  charge  in  the 
indictment,  and  the  warrant  pertinent  to  it,  and  received  in 
evidence  on  the  trial,  was  fatal  to  the  action.  The  indict- 
ment charged,  with  much  particularity,  that  on  a  day  speci- 
fied, the  defendant,  designated  as  "  John  Green,"  and  several 
other  persons,  each  indicated  by  his  christian  and  surname, 
"  were  in  due  form  of  law  arraigned  and  tried  upon  a  cer- 
tain warrant,  then  and  there  pending  against  them,  charg- 
ing them  with  playing,"  etc.  The  part  of  the  charge  thus 
particularly  made  was  important  and  material ;  it  designa- 
ted the  certain  warrant  and  proceeding,  in  which  the  false 
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oath  was  taken,  and  distinguished  it  specifically  from  others 
of  similar  kind  and  character.  The  defendant  was  thus 
carefully  notified  of  the  charge,  he  was  called  before  the 
Court  to  answer,  and  the  presumption  was  that  he  appeared 
before  it,  prepared  to  meet  and  defend  himself  against  that 
specific  charge,  if  he  could,  and  not  another  or  other  like 
charges.  It  would  be  unjust  to  so  charge  him  with  a  par- 
ticular crime  as  to  mislead  him  in  his  defense,  or  as  to  render 
it  difiScult  for  him  to  make  his  defense  in  case  of  a  subse- 
quent prosecution  for  the  same  offence.  The  law  is  careful 
to  guard  against  this,  and  hence  the  strict  rule  of  pleading 
in  criminal  actions,  that  in  some  cases  seem  to  be  unneces- 
sarily strict  and  to  serve  no  useful  purpose.  They  are  wisely 
devised,  and  intended  to  prevent  possible  wrong  and  injus- 
tice, in  matters  very  important  to  every  one  who  may  be 
charged  with  serious  offences. 

The  charge,  as  to  the  warrant  or  proceeding,  need  not  ordi- 
narily to  have  been  made  with  so  much  particularity — it 
would  have  beep  sufficient,  as  it  seems  to  us,  to  refer  to  it  in 
such  way  and  terms  as  to  designate  it  with  certainty,  but  as 
it  was  described  by  a  material  distinguishing  particular, 
appearing  in  it,  the  proof  should  have  corresponded  with 
the  charge,  certainly  in  substance,  in  every  and  all  material 
respects. 

The  warrant — the  proof  produced  in  this  case  on  the  trial — 
did  not  correspond  with  the  charge  in  the  indictment.  The 
latter  charge,  that  the  warrant  in  the  proceeding,  in  which 
the  false  oath  was  taken,  charged  John  Green,  the  present 
defendant,  and  others,  whose  names  are  specified,  with  a 
criminal  oflFence.  The  warrant  put  in  evidence  did  not  so 
charge  John  Green,  but  "  O"  Green  and  the  others  named. 
"G"  does  not,  in  any  sense  attributable  to  it,  imply  or  repre- 
sent "  John  "  by  abbreviation  or  otherwise — it  implies  by  its 
nature  and  ordinary  application,  in  connection  with  surnames, 
some  other  person  than   John.    "J,"   placed  immediately 
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before  the  name  Green,  might  stand  for,  and  be  understood 
to  represent  John  Green,  but  "  G  "  would  not,  ordinarily.  If 
it  was  intended  to  represent  John  Green  in  the  watrant,  and 
did  so,  in  fact,  then  it  should  have  been  charged  in  the 
indictment  that  John  Green  was  charged  in  the  warrant  by 
the  designation  "  G.  Green,"  and  on  the  trial  the  fact  might 
have  been  proven  by  any  appropriate  evidence. 

The  warrant  in  evidence  did  not,  as  it  appears  in  any  view 
of  it,  import  that  John  Green,  the  defendant,  was  party  to 
it;  it  was  therefore  not  the  warrant  charged  and  referred  to 
in  the  indictment. 

It  might  be  that  there  was  such  a  one,  and  if  there  was 
not,  then  the  oflFence,  as  charged,  could  not  be  proven,  and 
the  defendant  would  be  entitled  to  an  acquittal.  StaJte  v. 
AmmoTiSf  3  Murph.,  123 ;  State  v.  HarveUj  4  Jones,  55;  State  v. 
Lmis,  93  N.  C,  581;  Arch.  Cr.  Pr.,  96;  Roscoe^sCr.  Ev.,820. 

There  is  error. 

Venire  de  novo. 


STATE  V.  SAMUEL  SmTH. 

Obstructing  a  Public  Road — Action  of  County  Commimonera  ; 
cannot  be  attacked  coUateraUy — Special  Instruction — The  Code, 
§§2014,2038-40. 

1.  The  actions  and  decisions  of  tribunals,  having  jurisdiction  to  accom- 
plish a  purpose  contemplated  and  allowed  by  law,  are  not  to  be 
lightly  treated  and  ignored.  Jurisdiction  attaching,  the  presump- 
tion is  in  favor  of  its  having  been  properly  exercised,  and  the  ac- 
tion of  the  tribunal  will  be  upheld,  however  erroneous  or  irregular 
in  matters  of  detail,  until  set  aside  or  reversed  by  proper  authority. 
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2.  The  mere  address  of  a  petition  is  not  of  its  essence ;  therefore,  a  peti- 
tion for  laying  off  a  public  road  presented  to  the  County  Commis- 
sioners, and  definitely  describing  the  terminal  points  of  the  road 
prayed  for,  is  sufficient  in  form  and  substance  to  support  the  ac- 
tion of  the  Board  in  establishing  the  road,  although  such  petition 
is  addressed  to  the  '*  Board  of  Supervisors  of  Public  Roads." 

8.  Upon  the  presentation  of  a  petition,  such  as  is  above  described,  the 
County  Commissioners  made  an  order  that  the  road  be  laid  out  as 
prayed  for,  particularly  designating  the  terminal  points.  In  obe- 
dience to  such  order,  a  jury,  summoned  by  the  Sheriff  and  sworn, 
laid  out  the  road  and  made  a  report  of  their  action  to  the  Commis- 
sioners, who  confirmed  the  same,  and  ordered  the  road  to  be 
opened.  This  was  done  by  the  Sheriff,  who  made  return  of  his 
action ;  Heid,  that,  although  irregular  in  some  particulars,  the 
proceedings  established  the  road,  and  one  who  obstructed  it  was 
indictable. 

4.  Upon  an  indictment  for  obstructing  a  public  road,  it  is  not  error  to 

refuse  to  charge,  that  **  to  constitute  a  public  highway,  it  must  be 
a  public  charge,  and  must,  of  necessity,  have  an  overseer  and 
hands  to  work  it.'' 

5.  An  indictment,  for  obstructing  a  public  road,  which  gives  the  termini 

of  the  road,  and  describes  it  substantially  as  it  is  described  in  the 
order  of  the  County  Commissioners  establishing  it,  is  good ;  and  a 
motion  in  arrest  of  judgment,  based  upon  the  insufficiency  of  the 
description  of  the  road,  will  be  refused. 

6.  A  prayer  for  a  special  instruction,  not  warranted  by  the  evidence, 

must  be  refused. 

Indictment  for  obstructing  a  public  road,  tried  before 
MacRae,  /.,  and  a  jury,  at  Spring  Term,  1887,  of  Burke  Su- 
perior Court 

The  indictment  charged  the  defendant  with  unlawfully 
and  wilfully  obstructing  a  public  road,  "  in  Burke  County, 
leading  from  the  Shelby  road  to  the  Laurel  road."  The  State 
put  in  evidence  the  record  of  certain  proceedings  had  before 
the  County  Commissioners,  to  show  that  the  road  charged  in 
the  indictment  had  been  laid  off  and  opened  as  a  public 
road. 

The  order  for  laying  off  the  road,  described  it  as  "  com- 
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mencing  on  the  Shelby  road,  running  via  Huffman*8  mill, 
through  Samuel  Smith's  farm,  to  the  Laurel  road." 

Defendant,  admitting  the  obstruction,  contended  that  the 
road  was  not  a  public  road,  and  that  he  was  not  indictable 
for  obstructing  it,  because  there  were  irregularities  in  the 
proceedings  laying  it  off.  He  further  contended  that  the 
indictment  did  not  sufBcientlv  describe  the  road. 

The  defendant  also  insisted,  that  the  petition  for  establish- 
ing the  road  being,  on  its  face,  addressed  to  the  Board  of 
Supervisors,  and  only  asking  that  a  road  be  laid  oflF  between 
certain  points,  without  specifying  whether  the  same  should 
be  a  cart-way  or  a  public  road,  the  Commissioners  of  the 
County  had  no  jurisdiction  to  order  the  road,  and  conse- 
quently the  proceedings  under  which  it  was  established  were 
void.  The  Court  ruled  against  the  defendant  on  all  these 
points. 

A  witness  for  the  State  testified,  that  the  road  in  question 
had  never  been  turned  over  to  the  Township  Supervisors, 
no  overseer  had  been  appointed  thereon,  nor  hands  assigned 
to  work  it ;  that  no  work  had  ever  been  done  on  it  by  the 
public,  except  that  the  Sheriff  had  opened  it  by  order  of  the 
County  Commissioners,  and  then  only  a  portion  of  it. 

After  verdict,  there  was  a  motion  in  arrest  of  judgment, 
upon  the  ground  that  the  indictment  did  not  sufficiently 
describe  the  public  road. 

The  other  facts  sufficiently  appear  in  the  opinion. 

Verdict  of  guilty.     Appeal  by  defendant. 

Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.  The  statute  {The  Code,  §  2014),  confers 
upon  the  Board  of  County  Commissioners  "  full  power  and 
authority  within  their  respective  counties  *  *  *  *  to 
order  the  laying  out  of  public  roads  when  necessary,"  and  it 
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farther  prescribes  ( The  Code,  §§  2038,  2039,  2040),  in  what 
case,  and  when  and  how,  such  roads  shall  be  laid  out  and 
established. 

Although  the  proceedings  of  the  County  Commissioners, 
in  respect  to  the  road  in  question,  are  not,  in  all  respects, 
regular,  we  are,  nevertheless,  of  the  opinion  that  they  were 
sufficient  to  establish  a  public  highway,  that  the  defendant 
and  all  other  persons  were  bound  to  recognize  and  treat  as 
such,  until  such  proceedings  should  be  reversed,  modified, 
or  set  aside  in  a  proper  proceeding  for  the  purpose. 

A  petition  in  writing,  signed  by  several  persons  interested 
in  the  proposed  road,  designating  the  terminal  points,  was 
laid  before  the  Commissioners  of  the  County  of  Burke,  and 
likewise  a  counter  petition.  Upon  consideration,  the  com- 
missioners made  an  order  that  the  road,  as  prayed  for,  be 
laid  out,  and  that  the  Sheriff  summon  a  jury  for  that  pur- 
pose. The  order  designated,  with  particularity,  the  terminal 
points  of  the  road  to  be  laid  out.  The  Sheriff  summoned  a 
jury  who,  in  obedience  to  the  order  and  summons,  assem- 
bled and  were  sworn,  and  they  laid  out  between  the  termi- 
nal ix)ints  designated,  with  much  particularity,  the  road  in 
question,  and  made  report  of  their  action  to  the  County 
Commissioners,  who  confirmed  the  same,  and  then  made  an 
order  directing  the  Sheriff  to  open  the  road  strictly  as  laid 
out  by  the  jury ;  thereafter  the  Sheriff  did  so,  and  made  re 
turn  of  his  action. 

Thus  a  tribunal,  having  jurisdiction  over  the  subject  of 
public  roads,  and  having  an  application  before  it  to  estab- 
lish such  a  road,  took  action  in  that  respect,  and  purported, 
in  pursuance  of  the  leading  essential  provisions  of  the  statute, 
applicable  in  such  case,  to  establish  the  road  in  question. 
The  proceedings  of  that  tribunal  may  have  been  erroneous ; 
they  were,  as  we  can  see,  in  some  respects  not  essential  to 
the  jurisdiction  of  the  commissioners,  irregular,  but  they 
were  not  necessarily  void  ;  on  the  contrary,  they  were  valid 
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until  reversed.  The  actions  and  decisions  of  tribunals,  hav- 
ing jurisdiction  ^to  accomplish  a  purpose  contemplated  and 
allowed  by  law,  are  not  to  be  treated  lightly,  ignored  and 
disregarded  by  whoever  may  see  fit  to  do  so.  When  it  ap- 
pears that  the  jurisdiction  attaches,  the  presumption  is  in 
favor  of  the  proper  exercise  of  it,  unless  the  contrary  clearly 
appears,  and  the  action  or  determination  of  such  tribunal 
will  be  upheld,  however  erroneous  or  irregular  in  matters  of 
detail,  until  corrected,  modified,  or  reversed,  by  the  proper 
authority.  Little  v.  May,  3  Hawks,  599;  State  v.  Spainhour^ 
2  D  &  B.,  547;  Woolard  v.  McCullough,  1  Ired.,  432;  Welch 
V.  Piercy,  7  Ired.,  365;  State  v.  Davis,  68  N.  (\,  297. 

It  was  contended  by  the  defendant's  counsel  in  the  Court 
below,  that  the  petition  for  the  road  was  addressed  to  the 
"  Board  of  Supervisors  of  public  roads/*  in  a  particular  town- 
ship, and  not  to  the  Board  of  County  Commissioners,  and 
therefore  the  proceedings  to  establish  the  road  were  void. 
This  contention  is  unfounded.  The  mere  address  was  not 
of  the  essence  of  the  application.  The  allegations  of  the 
petition  plainly  implies  that  the  petitioners  demand  a  road— 
a  public  road— not  a  "cartway ;"  nothing  is  said  of  the  latter 
in  terms  or  by  implication.  The  petition  and  counter  pe- 
tion  were  laid  before  the  commissioners,  and  the  allegations 
of  them  respectively  showed  that  the  commissioners  had 
jurisdiction  of  the  subject-matter  of  them,  and  the  super- 
visors did  not. 

The  defendant  requested  the  Court  to  instruct  the  jury, 
that  to  "  constitute  a  public  highway,  it  must  be  a  public 
charge,  and  must,  of  necessity,  have  an  overseer  and  hands 
to  work  it."  The  Court  declined  to  give  this  instruction, 
and  this  refusal  is  assigned  as  error. 

The  instruction,  thus  asked,  was  argumentative;  it  re- 
ferred to  what  is  generally  an  incident  of  a  public  highway, 
and  is  consequent  upon  its  establishment — it  was  not  perti- 
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nent  to  the  issue  before  the  jury,  and  the  Court  was  not 
bound  to  give  it. 

The  Court  was  further  requested  to  instruct  the  jury,  that, 
if  they  found,  from  the  proceedings  to  establish  the  road,  on 
the  evidence,  that  the  purpose  was  to  establish  a  "  cartway,'' 
then  the  commissioners  had  no  jurisdiction,  and  the  proceed- 
ings were  void.  The  Court  properly  declined  to  give  such 
instructions,  because  there  was  no  evidence  that  warranted  it. 
Nothing  was  said  in  the  proceedings,  or  by  any  witness 
examined  on  the  trial,  so  far  as  appears,  in  respect  to  a 
"  cartway." 

The  motion  in  arrest  of  judgment  was  properly  denied. 
The  road,  charged  in  the  indictment  to  have  been  obstructed, 
is  described  substantially  as  that  designated  in  the  order  of 
the  commissioners,  and  the  report  of  the  jury  in  establishing 
it.  From  the  indictment,  the  Court  could  see  that  a  par- 
ticular offence  was  charged,  and  the  defendant  could  see 
with  what  offence  he  was  charged,  and  make  his  defence, 
and  he  could  make  proper  defence,  in  case  of  a  subsequent 
prosecution  for  the  same  offence.    Thi&  is  sufficient. 

There  is  no  error. 

AflSrmed, 
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ABATEIHENT: 

When  plea  in,  not  in  apt  time,  457. 

ACQUIESCENCE: 

Effect  of,  as  to  the  claim  of  trade-mark,  loO. 

ACTION  TO  RECOVER  LAND: 

1.  In  ejectment  a  plaintiff  may  show  title  in  himself  as  follows: 

(1)  By  a  connected  chain  from  the  State. 

(2)  By  showing  title  out  of  the  State  and  that  his  title  matured, 
by  seven  years'  adverse  possession  under  color  of  title,  by  him- 
self or  those  under  whom  he  claims,  before  bringing  his  action. 

(3)  By  showing  possession  for  twenty  one  years  under  color  of 
title,  in  which  case  he  need  not  prove  title  out  of  the  State. 

(4)  By  showing  defendant  to  have  been  his  tenant  when  the  ac- 
tion was  commenced,  and  thus  establish  his  title  by  estoppel. 
Conwell  V.  Manrij  284. 

2.  Plaintiff  being  owner  of  the  equitable  estate  of  the  #bligee  in  a 

bond  for  title,  and  of  a  one  fourth  share  of  the  legal  title,  can 
recover  possession  in  an  action  of  ejectment  against  persons 
claiming  under  such  obligee.     Orubh  v.  LookabiU,  267. 

ADMINISTRATION: 

1.  A  testator  bequeathed  his  personal  estate  to  be  equally  divided 

between  his  seven  children,  but  requiring  all  of  them  to  account 
for  advancements.  One  of  the  legatees  died  without  issue 
during  testator's  life;  another  legatee  had  been  advanced  more 
than  an  equal  share  of  the  estate  left  for  division;  Held,  that 
the  legatee  who  had  been  advanced  more  than  an  equal  share 
should  not  be  coimted  as  entitled  to  any  part,  nor  should  the 
amount  advanced  to  him  be  taken  into  the  account.  From 
the  fund  should  be  deducted  the  one  sixth,  which  would  have 
been  the  share  of  the  legatee  w^ho  died  before  the  testator.  The 
residue  should  then  be  divided  among  the  other  five  legatees. 
After  this,  the  one  sixth,  which  would  have  gone  to  said  dead 
legatee,  should  have  been  divided  among  said  five  legatees,  ex- 
cluding altogether  said  legatee  who  had  been  advanced.  Scroggs 
v,  Stevenson,  354. 

2.  In  an  action  brought  by  executors  against  the  devisees  and  lega- 

tees of  their  testator,  in  the  nature  of  a  bill  in  equity,  to  obtain 
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a  construction  of  the  ^^411  for  the  guidance  and  protection  of 
the  executors,  only  those  questions  will  be  determined  by  the 
Court  which  are  necessary  to  be  settled  in  order  to  protect  the 
executors  in  the  discharge  of  their  duties.     Tyson  v.  Tyson^  360. 

3.  An  executor,  when  sued  for  an  account,  is  entitled  to  credit  for 

payments  made  by  him  on  debts  of  his  testator,  although  such 
debts  were  barred  by  the  statute  of  limit^itions,  or  were,  under 
the  statute  of  presumptions,  presumed  to  have  been  paid  at  or 
before  the  death  of  the  testator.  The  law  does  not  require  an 
executor  to  make  his  testator  *'  sin  in  his  grave,''  by  setting  up 
an  unconscientious  defence.     Halliburton  v.  Carson^  99. 

4.  Especially  is  the  above  true,  when  the  testator,  shortly  before  his 

death,  told  the  executor  that  he  owed  the  debts  in  question,  and 
wished  them  paid.     Ibid. 

5.  In  such  a  case,  the  testimony  of  the  executor  as  to  the  statements 

of  his  testator,  that  he  owed  the  debts,  &c.,  is  not  rendered  in- 
comi^etent  by  sections  580  and  590  of  The  Code,    Ibid, 

•6.  An  executor,  acting  under  the  rule  laid  down  in  Rdberson  v. 
Broum,  63  N.  C. ,  554,  in  settling  a  bond  of  his  testator's,  paya- 
ble in  coin,  is  protected,  altliough  the  rule  established  by  tliat 
case  is  at  variance  with  the  ruling  of  the  Supreme  Court  of  the 
United  States.     Ibid, 

7.  The  ruling  in  Beevera  v.  Park,  88  N.  C,  456,  as  explained  and 

corrected  in  Speer  v.  James,  94  N.  C,  417,  with  a  reference  to 
the  relations  existing  between  the  personal  representative  of  a 
deceased  debtor,  and  his  devisees  and  heirs  at  law,  confirmed. 
Ibid. 

8.  A  qualified  as  administrator  of  B,  in  Halifax  County,  and  gave 

bond  tliere.  Afterwards  A  died  in  Northampton,  and  C  quali- 
fied as  his  administratrix,  in  that  county.  C,  administi'atrix, 
and  D,  one  of  the  sureties  on  the  bond  of  A,  resided  in  North- 
ampton, and  were  sued  in  Halifax  County,  on  the  bond' of  A,  by 
a  resident  of  Halifax;  Held,  that  the  action  was  properly  brought 
in  Halifax,  under  g  193  of  The  Code.     Clark  v.  Peebles,  348. 

^.  Five  i)er  cent,  is  the  maximum  commissions  allowed  administra- 
tors, and  if  the  estate  passes  through  several  successive  hands, 
whatever  sum,  not  exceeding  that  limit,  is  allowed,  should  be 
apportioned  among  them  according  to  their  resi>ec-tive  merit-s, 
and  services  rendered.     Scroggs  v.  Steplienson,  354. 

10.  Wlien  a  money  balance  is  found  due  from  a  former  administrator 
to  his  successor,  if  the  last  is  allowed  commissions  on  it,  the 
amount  so  allowed  must  be  deducted  from  the  compensation  of 
liis  predecessor.     Ibid. 
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11.  A  personal  representative  is  entitled  to  commissions  on  money 

raised  by  a  sale  of  the  lands  of  his  decedent,  and  coming  into 
his  hands  for  administration;  also  upon  a  note  or  money  obliga- 
tion turned  over  to  the  legatees  or  distributees;  but  commissions 
are  not  usuaUy  allowed  on  slaves,  bank  stock,  and  like  property, 
specifically  delivered  to  the  parties  Entitled  thereto.    Ibid. 

12.  The  personal  representative  has  nothing  to  do  with  the  rents  of 

lands  belonging  to  decedent's  estate,  as  between  himself  and  the 
heirs  at  law  or  devisees.    Ibid. 

ADMINISTRATOR  AND  EXECUTOR : 
See  Administration. 

ADMISSIONS  OF  COUNSEL : 
When  not  evidence,  18. 

ADVANCEMENTS  : 

When  charged,  and  how  ascertained,  354. 

AGENCY : 

1.  Tlie  sender  of  a  telegram  constitutes  the  Telegraph  Company  his 

agent  for  the  transmission  and  delivery  of  the  message  just  as  is 
written  by  him  and  no  further ;  therefore,  tlie  sender  is  not 
bound  by  the  terms  of  a  telegram  in  which  a  material  alteration 
is  made  by  the  negligence  of  the  company  in  transmitting  it. 
Pegram  v.  Telegraph  Co,,  28. 

2.  If  an  agent,  upon  being  sued  for  a  personal  liability  incurred  by 

him'in  carrying  out  his  principal's  ordera,  give  due  notice  of  the 
suit  to  his  princij>al,  to  the  end  that  he  may  defend  it,  and,  after 
this,  judgment  is  rendered  against  the  agent,  such  judgment  is 
conclusive  upon  the  principal,  as  to  the  extent  of  the  agent's 
loss,  in  an  action  brought  by  the  agent  against  his  principal  for 
indemnity.  But  no  such  relation  exists  between  the  sender  of  a 
telegram  and  the  Telegraph  Company  as  makes  this  principle 
applicable.    Ibid. 

8.  The'employment  of  experienced  and  competent  agents  only  ex- 
tenuates and  excuses  when  their  experience  and  judgment  be- 
come the  basis  of  what  is  done.  The  employment  of  such  agents 
will  not  excuse  one  who  insists  upon  their  doing  an  act  which 
they  warn  him  is  dangerous  and  likely  to  cause  great  injury  to 
another.    Hammond  v.  Schiff,  161. 

Restrictions  uix)n  authority  of  agents,  when  binding  on  third  par- 
ties, 272. 

When  engineers  and  conductors  of  trains  not  for\^'arding  agents,  158. 
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AGENT. 

See  Agency. 


ALIBI : 

Burden  of  proof  upon,  429. 

AMENDMENT : 

Of  judgment  in  Supreme  Court,  294. 
Of  record,  may  be  made  at  any  time,  297. 

APPEAL : 

1.  The  statute  (g  957  of  The  Code)  requiring  the  Supreme  Court  to 

render  such  judgment,  &c.,  as  shall  appear  to  be  proper  from 
inspection  of  the  whole  record,  has  reference  to  the  essential 
parts  of  the  record,  such  as  the  pleadings,  verdict  and  judgment, 
in  which,  if  there  be  error,  the  Court  will  correct  it,  though  it 
be  not  assigned.  If  there  be  error  in  such  matters  as  are  not 
necessarily  of  the  record,  the  Court  will  not  see  and  correct  it, 
unless  it  be  assigned.  (Report  of  State  v.  Reynolds,  95  N.  C, 
616,  adverted  to  as  incorrect  and  misleading.)  Thornton  v, 
Brady,  38. 

2.  Tlie  decision  of  the  Judge,  that  a  witnesS  is  quafified  to  testify  as 

an  expert,  cannot  be  reviewed  in  the  Supreme  Court.  Ham- 
mond V.  Schiff,  161. 

3.  The  Supreme  Court  will  not  entertain  an  exception  in  general 

terms  to  an  entire  charge ;  the  errors  complained  of  must  be 
specifically  assigned,  or  they  will  not  be  reviewed.    Ibid, 

4.  An  exception  to  a  referee's  report,  not  considered  by  the  Judge 

below,  cannot  be  considered  by  this  Court  on  appeal;  a  ruling 
in  the  Court  below  being  necessary,  to  confer  jurisdiction  on 
this  Court.  In  such  case,  the  cause  will  be  left  open  in  the  lower 
Court,  that  the  exception  may  be  passed  upon  there.  Scroggs 
V.  Stevenson,  354. 

5.  Where  exceptions  to  the  report  of  a  referee  are  passed  upon  by  a 

Judge  of  the  Superior  Court,  such  exceptions  cannot  be  reheard 
by  another  Judge  of  that  Court.  The  matter  is  res  juduxUcL 
Ibid. 

6.  Upon  the  coming  in  of  a  referee's  report,  defendant  filed  excep- 

tions, which  were  overruled,  and  the  case  recommitted  to  the 
referee.  Defendant  excepted  and  appealed,  but  failed  to  perfect 
his  apjieal.  When  the  second  report  of  the  referee  was  filed, 
final  judgment  was  rendered  against  defendant,  who  appealed 
again:  Held,  that  this  Court  would  review  the  rulings  embraced 


INDEX.  561 


in  the  first  appeal,  more  esi)ecially  as  the  foiTQer  appeal  would 
have  been  held  premature,  if  perfected.    Ibid, 

7.  The  appellate  jurisdiction  of  this  Court  is  limited  to  the  correc- 

tion of  errors  in  the  rulings  below.  Hence,  when  there  has  been 
no  ruling  thereon  in  the  lower  Court,  this  Court  cannot  pass 
upon  a  question  presented  by  the  record.  (See  Scroggs  v.  Stev- 
enson, ante,  354.)    Tyson  v.  Tyson,  360. 

8.  The  finding  of  the  Court  l^elow,  that  a  juror  is  indifferent,  cannot 

be  reviewed.  Therefore,  where,  on  a  trial  for  murder,  a  juror 
states  that  he  has  formed  the  opinion  that  the  prisoner  is  guilty 
on  report  merely  and,  while  it  would  require  evidence  to  remove 
this  impression,  yet  he  could,  on  hearing  the  evidence  from  the 
witnesses  and  the  law  from  the  Court,  decide  impartially;  it 
was  held,  that  the  Court  below  having  decided  tliat  he  was  in- 
different there  is  no  review  in  this  Court.     State  v.  Potts,  457. 

9.  In  ordinarv  cases,  when  a  writ  of  certiorari,  as  a  substitute  for 

an  api^eal.  issues  from  this  Court,  an  undertaking,  as  upon  ap- 
peal, must  l)e  given  in  this  Court,  or  in  the  Court  below:  but  if 
tlie  applicant  would  be  entitled  in  law  to  appeal  in  forma  pau- 
peris, the  writ  may  issue  without  any  undertaking  being  given. 
State  V.  Warren,  4S9. 

10.  An  api^eal,  from  an  order  of  the  Superior  Court  for  the  docketing 

of  a  case  brought  up  from  a  Justice's  Court  by  recordari,  is. 
premature,  and  will  be  dismissed.     Ibid. 

11.  When  a  prisoner,  against  whom  a  general  verdict  of  guilty  had 

been  rendeivd,  on  an  indictment  with  two  counts,  charging  of- 
fences of  different  grades,  moved  in  arrest  of  judgment,  and 
upon  refusal  of  his  motion,  he  appealed  to  the  Supreme  Court, 
where  tliat  judgment  was  reversed,  and  upon  the  opinion  being 
certified  to  the  Court  below,  the  prisoner  moved  for  his  dis- 
charge; Held,  tliat  an  order  denying  this  motion  was  interlocu- 
tory and  not  aj)i)ealable — it  being  ojien  to  the  Sohcitor:  (1),  to 
enter  a  not,  pros,  as  to  one  of  the  counts  and  try  on  the  other; 
(2),  to  send  a.  new  bill  before  the  grand  jury,  and  ask  that  jiris- 
oner  be  held  until  it  should  be  retiunied;  or  (3),  try  upon  the  old 
indictment,  and  elect  after  the  evidence  was  in,  upon  wliich 
count  he  would  ask  a  verdict.    State  v.  Goings,  504. 

12.  After  the  jury  was  empaneled,  in  a  trial  for  murder,  prisoner  s 

counsel  offered  to  admit  that  prisoner  killed  the  deceased  with 
a  deadly  weapon,  averring  that  the  killing  was  accidental,  and 
thereupon  claimed  the  right  to  open  and  conclude  the  testimony 
and  argument;  the  Court  dechned  to  permit  the  admission  and 
directed  the  State  to  proceed  with  the  proof;  Held,  that  thia 
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decision  was  not  reviewable,  under  Rule  6,  in  92  N.  C,  at  page 
852.    State  v.  Keene,  509. 

13.  The  manner  of  conducting  the  examination  of  witneeses  is  left 

largely  to  the  discretion  of  the  Judge,  and  can  but  seldom  be 
the  subject  of  review,  even  when  not  entirely  approved  by  this 
Court.    State  v.  Brovni,  519. 

14.  When  an  objection,  on  a  second  appeal,  might  have  been  made  in 

a  former  appeal  in  the  same  case,  it  is  questionable  whether  it 
should  be  considered.    State  v.  PovoeU,  525. 

15.  The  neglect  or  omission  of  the  Judge  below  to  give  a  specific  in- 

struction, unless  asked  so  to  do,  is  not  assignable  as  error.  State 
V.  Bailey,  528. 

16.  Interpleaders  in  an  attachment  proceeding  having  failed  to  appear 

and  prosecute  their  plea  at  the  proper  term  of  the  Superior  Court, 
judgment  ^^as  rendered  on  their  bond.  At  a  subsequent  term 
they  moved  to  set  the  judgment  aside,  which  motion  was  denied ; 
but  the  judgment  was  set  aside  to  the  extent  that  an  issue  was 
ordered  to  be  submitted  as  to  the  ownership  of  the  property  at- 
tached. At  a  still  subsequent  term,  this  issue  was  tried,  and  the 
interpleaders  appealed  to  the  Supreme  Court,  from  the  judgment 
then  rendered.  In  the  Supreme  Court  it  was  held,  that  the 
judgment  refusing  the  motion  to  set  aside  the  judgment  ren- 
dered on  the  bond  could  not  be  reviewed  on  such  appeal.  Wal- 
lace V.  Robeson,  206. 

17.  It  is  in  the  discretion  of  the  Court  below  to  refuse,  or  to  grant,  a 

new  trial,  because  the  verdict  was  against  the  evidence^  as  when 
it  was  against  the  toeight  of  the  evidence,  and  no  appeal  liee 
from  its  exercise.    Redmond  v.  Stepp,  212. 

18.  When  new  evidence  is  discovered  during  the  term,  a  motion  for 

a  new  trial  on  account  of  it,  must  be  made  to  the  Court  which 
tried  the  case,  and  if  denied,  it  will  not  be  heard  in  the  Supreme 
Court.    J  hid. 

19.  After  the  jury  was  empanelled  and  the  pleadings  read,  the  de- 

fendant moved  to  dismiss  the  action,  upon  the  ground  that  it 
did  not  contain  a  statement  of  facts  sufficient  to  constitute  a 
cause  of  action.  This  motion  was  refused,  the  Judge  remark- 
ing that  a  cause  of  action  was  stated,  but  not  such  a  cause  as 
would  entitle  plaintiff  to  the  relief  he  insisted  on  in  the  argu- 
ment of  his  counsel.  Thereupon,  plaintiff  submitted  to  a  non-suit, 
and  appealed.  No  evidence  was  introduced  by  either  party; 
Held,  that  there  was  no  ruling  to  justify  plaintiff's  course,  as 
there  were  no  admitted  facts,  or  facts  that  might  be  found  upon 
proofs,  upon  which  a  practical  ruling  could  have  been  made, 
.and  the  appeal  would  not  be  entertained.    Davis  v.  Ely,  283. 
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20.  Fragmentary  appeals  will  not  be  allowed  when  the  subject-matter 
could  be  afterwards  considered  and  error  corrected,  without  det- 
riment to  the  appellant.  But  this  rule  does  not  apply  to  inter- 
locutory orders,  the  granting  or  refusal  of  which  may  produce 
present  injury  or  loss,  as  these  come  within  g  548  of  The  Code, 
Ibid. 

81.  Judgment  was  rendered  in  the  lower  Court  January  28th,  1888. 
Defendant  appealed,  but  did  not  docket  his  i4»peal  in  this  Ck>urt 
until  February  15th,  1888,  too  late  for  argument  at  this  term. 
On  February  20th,  1888,  appellee  moved  to  dismiss  the  appeal  un- 
der Rule  2,  §  8.  The  motion  was  refused,  because  not  made 
until  after  the  appeal  was  docketed  and  the  caU  of  the  district 
concluded,  and  no  notice  of  the  motion  given  appellant.  Hughes 
V.  Boone,  847. 

When  plaintiff  entitled  to  judgment  against  sureties  upon  under- 
taking on  appeal,  287. 

No  particular  form  for  undertaking  required,  287. 

ASSIGNMENT  OF  ERROR : 

What  evidence  is  and  is  not  assignable  as  error,  181. 

When  improper  question  cannot  be  assigned  as  error,  150. 

When  refusal  of  proper  question  cannot  be  assigned  as  error,  429. 

When  failure  of  Judge  to  caution  jury  is  not  assignable  as 
error,  512. 

APT  TIME: 

An  objection  to  remarks  made  by  the  Judge,  during  the  trial,  must 
be  in  apt  time.  Such  an  objection  made  after  verdict,  is  not  in 
apt  time.    State  v.  Brovm,  519. 

ARREST  OF  JUDGMENT : 

It  is  no  ground  for  arrest  of  judgment  that  a  married  woman,  who 
was  indicted  with  a  man,  for  fornication  and  adultery,  is  de- 
scribed in  the  bill  as  *'  Spinster."    State  v.  Quest j  410. 

ASSUMPSIT  : 

The  promise,  upon  which  the  action  of  assumpsit  rests,  is  im- 
plied, and  arises  ex  cequo  et  bonOj  and  money  paid  to  the  equit- 
able owner,  under  no  mistake  of  fact,  and  coupled  with  no  im- 
plied promise  for  its  return,  cannot  be  recovered.  Bank  v. 
Waddell,  338. 

ATTACHMENT : 

In  proceedings  in  attachment,  one  who  interpleads  under  §  381  of 
The  Code,  is  an  actor,  upon  whom  rests  the  burden  of  proving 
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his  title  to  the  property  he  claims.  And  this  is  so,  although  the 
property  was  in  his  possession  when  seized  by  the  Sheriff.  Wal- 
lace V.  Robeson,  206. 

ATTORNEY  AT  LAW: 

1.  .Merely  casual,  hasty ,  inconsiderate  admissions  of  counsel,  in  the 

course  of  a  trial,  do  not  bind  his  client,  and  evidence  of  such 
admissions  should  be  excluded.  This  is  so,  although  the  client 
was  present  when  the  admissions  were  made,  and  did  not  cor- 
rect his  counsel,  or  disclaim  his  authority.  Davidson  v.  Oif- 
ford,  18. 

2.  Where  an  attorney  at  law  acts  in  his  professional  capacity  for 

several  parties,  in  the  same  transaction,  he  cannot  testify  as  to 
what  transpired  as  between  such  parties  and  a  third  person, 
unless  all  the  parties  for  whom  he  acted  consent;  but  as  lx»tween 
the  parlies  themselves,  lie  can  testify  to  all  that  was  said  and 
done.     Michael  v.  Foil,  178. 

ATTORNEY— POWER  OF : 

A  deed  from  A,  dated  June  8th,  1866.  appointing  B  his  attorney 
in  fact,  with  authoritv  to  sell  a  house  and  lot,  unless  bv  Mav  1st, 
1867,  he  should  j)ay  all  the  debts  for  which  B  was  liable  as  his 
surety,  and  adding:  **  With  this  jwwer  of  attorney,  I  do  hereby 
convey  and  assign  to  said  B  and  his  heirs  such  an  interest  in 
said  house  and  lot  as  shall  not  he  revocable  by  me,  or  by  my 
death,  but  shall  Vk?  in  said  B,  as  an  estate  in  trust  to  \^y  said 
debts,  and  to  dispose  of  and  convey  to  the  purchaser."  In  Octo- 
ber, 1866,  A,  by  his  attorney  B,  executed  to  C  a  deed,  purporting 
to  convey  a  fee  simple  title  for  the  lot,  B  covenanting,  for  him- 
self, t<:)  warrant  the  title,  but  not  undertaking  to  convey  any 
title  he  had  in  the  land;  Held,  that  the  deed  of  June,  1866,  was 
a  mortgage,  with  power  of  sale  in  B,  and  being  registered,  and 
the  deed  to  C  being  executed  before  its  condition  was  broken,  C 
could  not  claim  more  than  to  hold  subject  to  A's  rights  as  mort- 
gagor.   Pemherton  v.  Simmons,  316. 

BAIL: 

Justice  of  Peace  has  no  power  to  allow,  uix)n  preliminary  examina- 
tion, 4m. 

BAILMENT : 

The  custodian  of  another's  property,  who  uses  the  means  which,  at 
the  time  of  danger,  appear  to  him  best  for  its  preservation,  is 
not  to  be  held  responsible  for  failing  to  adopt  measures,  which 
subsecjuent  events  show  would  have  produced  better  results. 
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An  honest  and  reasonable  effort  made  in  the  exercise  of  an  hon- 
est judgment  is  all  the  law  requires  of  him.  Turrentine  v.  Rail- 
road, 875. 

BASTARD  CHILD: 

May  be  exhibited  to  jury  in  indictment  for  seduction,  443. 

BOUNDARY: 

1.  When  the  question  is  one  of  boundary  of  a  tract  of  land  conveyed 

by  a  grant  or  deed,  the  Court  decides  what  are  the  boundaries, 
and  the  jury  ascertain  where  they  are.  If  besides  course  and 
distance,  natural  objects,  marked  trees  or  lines  of  adjacent 
tracts  are  called  for,  these  control  course  and  distance;  but  if 
they  cannot  be  found,  the  course  and  distance  must  guide  in 
fixing  the  boimdary.    Redmond  v.  Stepp,  212. 

2.  The  two  last  calls  in  a  grant  being,  *'  thence  south  106  chains  to  a 

stake  in  the  South  Carolina  boundary  line;  thence  with  said  line 
east  to  the  beginning,"  and  it  being  conceded  that  such  bound- 
ary line  was  south  of  the  State  line  as  now  fixed,  it  was  for  the 
jury  to  fix  that  line  as  recognized  at  the  date  the  grant  was 
issued,  and  according  to  its  intent,  as  appearing  by  reference  to 
natural  objects,  &c.,  as  then  existing,  rather  than  from  course 
and  distance,  in  case  of  conflict  between  them.  But  if  that 
line  could  not  be  so  ascertained,  it  was  proper  to  follow  course 
and  distance,  and  the  last  comer  thus  being  fixed,  run  direct  to 
the  beginning  comer.     Ibid, 

When    declarations   of   parties  are  admissible  to  aid  the  jury  in 
determining,  248. 

ETidence  of  in  ancient  grants  and  deeds,  1. 

BURDEN  OF  PROOF: 

1.  In  proceedings  in  attachment,  one  who  interpleads  under  g  881  of 

The  Code,  is  an  alitor,  upon  whom  rests  the  burden  of  proving 
his  title  to  the  property  he  claims.  And  this  is  so,  although  the 
property  was  in  his  possession  when  seized  by  the  Sheriff.  WaU 
lace  V.  Robeson,  206. 

2.  When  killing  with  a  deadly  weapon  is  proven,  or  admitted  by  the 

prisoner,  the  burden  of  showing  mitigating  circumstances  is  on 
the  prisoner,  who  must  prove  them,  not  by  preponderance  of 
testimony,  or  beyond  a  reasonable  doubt,  but  to  the  satisfaction 
of  the  jury.  If  the  jury  are  left  in  doubt,  as  to  the  mitigating 
circumstance,  the  case  is  murder.    State  v.  Byers,  512. 

8.  Where  an  issue  is  submitted  to  the  jury  and  the  party  upon  whom 
rests  the  burden  of  proof  refuses  to  offer  any  evidence,  it  is 
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proper  for  the  Judge  to  direct  the  jury  to  answer  the  issue  in 
favor  of  the  other  side.     Wallace  v.  Robeson,  806. 

CAVEAT  EMPTOR  : 

When  maxim  applies,  321. 

CERTIORARI  ■ 

In  ordinary  cases,  when  a  writ  of  certiorari,  as  a  substitute  for  an 
appeal,  issues  from  this  Court,  an  undei-taking,  as  upon  appeal, 
must  be  given  in  this  Court,  or  in  the  Court  below;  but  if  the 
applicant  would  be  entitled  in  law  to  appeal  in  former  pauperia, 
the  wTit  may  issue  without  any  undertaking  being  given.  State 
V.  Warren y  489. 

CHALLENGE  OF  JUROR  : 
See  Jury. 

CHARACTER^PROOF  OF : 
See  Evidence. 

CHATTEL  MORTGAGE  : 
See  Mortgage. 

CITIES  AND  TOWNS : 

See  Corporations  Municipal  and  EIminent  Domain. 

CLAIM  AND  DELIVERY: 

When  situation  of  property  does  not  regulate  place  of  trial,  52. 

CODE,  THE: 

Section  15 447 

155,  sub-sec.  9 149 

182 26 

190,  sub-sec.  4 53 
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831.. 208,209,  211 
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Section  448  par.  1 874 

519 228 

548 286 

554 293 

567 98,  255 

569 98 

530 105 

590 104,105,  248 

597 228 

^  645 428 

'  957 39 

1003 453 

1045 451,  453 

1089 464 

1101 496 

1112 264 

1118 520 

1123 482 

1132 441 

1189 441 

1144 441 

1183...., 418,  587 

1199 485 

1269.... 25 

1829 867 

1481 241 

1492 270 

1510 367 

1554 225 

1722 432,485 

1789 ..  460 

1742 537,  540 

1821  26 

1963 160,397,  403 

1964  158,  160 

1967 160 

2014 553 

2022  .. ." 546 

2088 5o3 

2039  553 

2040 553 

2079 260,  264 

2102 241 

2756 88 

2765 88 
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SectionSlie 588 

8448 415 

8466 416,  417 

8885 3»2 

8836 8»7 

COMMISSIONS : 

When  allowed  Executors  and  Administrators.  354. 

COMMON  CARRIER : 

1.  A  house  and  platform  on  the  side  of  the  track  of  a  railroad,  at 

which  freight  is  occasionally  received  and  discharged  by  the 
company,  but  at  which  no  agent's  office  or  books  are  kept,  or 
bills  of  lading  or  receipts  given,  is  not  a  **  regular  depot  or  sta- 
tion," within  the  meaning  of  ^  1964  of  The  Code,  which  im- 
poses a  penalty  on  a  transportation  company  for  refusal  to  re- 
ceive freight.     Kellogg  v.  Railroad  Co,,  158. 

2.  Wliere  the  engine*»r  and  conductor  of  a  railroad  train  occasionaUy 

stopped  the  train  to  take  on  freight  at  points  along  the  line,  not 
regular  stations;  Held,  that  such  acts  did  not  constitute  the  en- 
gineer and  conductor  receiving  and  forwarding  agents  of  the 
railroad  company  within  the  terms  of  g  1964  of  The  Code.  Ibid, 

8.  A  common  carrier  has  a  right  to  demand  the  prepayment  of 
charges  for  transportation,  before  receiving  freight  for  shipment 
to  one  individual,  although  it  may  have  an  established  custom 
to  accept  sliipments  to  its  other  patrons  without  such  prepay- 
ment, g  1963  of  The  Code  recognizes  this  right.  Allen  v.  Bail- 
road,  397. 

When  liable  in  damages  for  loss  of  bargain,  300. 

COMPLAINT  : 
See  Pleading. 

CONSTITUTION  : 

1.  Art.  IV.,  §  27,  440. 

2.  Statute  directing  taxes  received  from  Railroad  within  township 

to  be  applied  to  payment  of  bonds  issued  by  said  township,  in 
aid  thereof,  is  constitutional.    Broum  v.  Commissioners,  92. 

CONTRACT : 

1.  Where  a  contract,  entered  into  by  an  individual  and  a  copartner- 
ship, is  reduced  to  writing,  and  signed  and  sealed  by  the  indi- 
vidual, and  the  firm  name  is  signed,  and  a  seal  put  after  it  by  a 
member  of  the  firm,  the  instrument  is  the  covenant  of  the  indi- 
vidual, and  the  simple  contract  of  the  firm.  Buncell  v.  Linthi- 
cum,  145. 
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2.  If,  in  a  contract  for  the  purchase  of  land,  a  party  fails  to  avail 
himself  of  the  sources  of  information,  readily  within  his  reach, 
and  relies  upon  representations,  which,  though  not  true,  were 
not  made  with  any  false  and  fraudulent  intent,  the  maxim  of 
caveat  emptor  applies.    Anderson  v.  Rainey,  321. 

8.  A  contract,  whereby  a  banker  agreed  to  pay  tickets  issued  by  a 
tobacco  warehouseman  out  of  moneys  deposited  by  the  latter 
with  him,  and  keep  an  account  of  their  transactions,  for  a  com- 
pensation of  i  of  one  per  cent,  for  liis  services,  including  collec- 
tion of  buyers*  drafts  ;  and  if  warehouseman's  funds  were  not  in 
hand,  but  sums  so  paid  by  banker  should  be  replaced  by  10  A.  M. 
of  the  following  day,  the  banker  w^as  to  have  i  of  one  per  cent. 
and  if  not  so  replaced,  he  was  to  have  the  further  sum  of  l^per 
cent,  per  month,  (or  18  per  cent,  per  annum)  on  the  overdrawn 
sums,  is  usurious,  as  to  the  excess  of  the  charge  for  overdrafts 
above  the  legal  rate  of  interest  allowed  for  the  loan  of  money. 
Bunoell  v.  Burgvryn,  389. 

4.  The  nature  and  terms  of  a  contract  determine  its  character  and 

purpose,  and  if  it  be  usurious  in  itself,  it  must  be  taken  to  have 
been  so  intended,  and  the  parties  cannot  be  heard  to  the  con- 
trary.   Ibid, 

5.  The  doctrine  of  reasonable  time  applies  when  no  time  is  specified 

in  the  agreement  of  the  parties.  Wliere  defendant  promised  to 
pay  plaintiff  one  half  the  proceeds  of  a  mineral  interest  in  land 
if  sold  during  plaintiff 's  life,  a  shorter  time  will  not  be  fixed  by 
the  law.  The  plaintiff 's  life  is  the  time  fixed  by  the  agreement, 
and  the  law  will  not  change  it.    Michael  v.  Foil,  178. 

CONTRIBUTORY  NEGLIGENCE  : 
See  Negligence. 

CORPORATIONS : 

A  mortgage  deed  executed  according  to  the  provisions  of  the  Re- 
vised Code,  Ch.  26,  §  22,  {The  Code,  %  685,)  is  the  act  of  the  cor- 
poration alone,  and  not  that  of  the  corporation  officers,  by  whose 
agency  the  deed  is  executed ;  and  it  will  not  operate  as  an  estop- 
pel to  prevent  them  from  asserting  any  claim  they  may  have  to 
a  security  it  provides.     Bank  v.  Manufacturing  Co. ,  345. 

CORPORATIONS— MUNICIPAL : 

1.  Townships  are  within  the  power  and  control  of  the  General  As- 
sembly, just  as  are  counties,  cities,  towns,  and  other  municipal 
corpoi'ations.  It  may  confer  upon  them,  or  any  single  one  of 
them,  corporate  powers,  with  the  view  to  accomplish  any  law- 
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f ul  purpose.  Such  powers  may  be  conferred  for  a  single  purpose 
as  well  as  many.  Semhle,  the  people  of  localities  may  be  incor- 
porated into  road  districts,  school  districts,  and  the  like.  Broum^ 
V.  Commissioners,  92. 

2.  The  General  Assembly  may  empower  a  township,  with  the  sanc- 

tion of  its  qualified  voters,  to  aid  in  the  construction  of  a  rail- 
road by  levying  taxes  and  contracting  a  debt  to  raise  money  for 
that  purpose.    Ibid. 

3.  The  mere  fact  that  other  neighborhoods  will  derive  incidental  ad- 

vantages from  such  action  on  the  part  of  the  township,  is  no 
objection  to  legislation  of  this  kind.    Ibid. 

4.  An  Act  of  Assembly  directing  that  the  county  taxes,  which  might 

be  levied  upon  the  property  and  franchise  of  a  railroad  company 
in  a  certain  township,  should  be  applied,  as  far  as  necessary,  to 
the  payment  of  the  interest  on  bonds  issued  by  such  township 
in  aid  of  the  railroad,  is  constitutional.    Ibid. 

5.  The  General  Assembly  may  direct  how  the  ordinary  county  reve- 

nue shall  be  applied.  It  may  direct  that  the  revenue  arising 
from  a  specified  source  shall  be  applied  to  a  particular  object. 
Ibid. 

6.  Where  a  town  ordinance  authorized  private  property  to  be  taken 

for  the  opening,  extension  and  widening  of  streets,  and  provided 
for  compensation  to  be  made  after  the  taking ;  Held,  that  ofiicers 
of  the  town,  who  seized  the  property  of  a  private  ow^ner,  under 
an  order  of  the  town  Commissioners  condemning  it  for  a  street, 
were  not  guilty  of  a  forcible  trespass,  if  they  used  no  more  force 
than  necessary,  although  at  the  time  of  seizure  the  owner  had 
not  been  paid,  and  he  was  present  forbidding  them.  State  v. 
Lyle,  497. 

7.  Under  the  charter  of  the  town  of  Reidsville,  chap.  58,  §  16,  Pri- 

vate Acts  of  1887,  it  is  not  necessary  that  the  damages  be  ascer- 
tained and  paid  before  taking  private  property  for  widening  a 
street.  It  is  the  meaning  of  the  act.  that  the  damages  shall  be 
ascertained  and  paid  after  the  seizure.    Ibid. 

8.  A  town  charter,  authorizing  the  taking  of  private  property  for 

public  streets,  provided  :  That,  if  the  owner  of  the  condemned 
land  and  the  town  commissioners  could  not  agree  on  the  dam- 
ages, the  matter  should  be  referred  to  arbitrators,  of  whom  each 
party  should  choose  one,  the  arbitrators  to  select  an  umpire  in 
case  of  disagreement.  It  was  made  the  duty  of  such  arbitrators 
to  ascertain  the  damages  suffered  by,  and  benefits  accruing  to, 
the  land  owner  by  opening  the  street ;  and  both  jmrties  were  al- 
lowed an  appeal  to  the  Superior  Court.    The  damages  agreed 
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upon,  or  awarded,  were  directed  to  be  paid  **  as  other  town  lia- 
bilities,  by  taxation :"  Held,  that  such  charter  is  valid,  and  vests 
in  the  town  commissioners  penary  authority  to  pass  an  ordi- 
nance taking  land  from  a  private  owner  for  street  purposes. 
Ibid. 

COUNTER-CLAIM: 

A  counter-claim  must  be  one  arising  out  of  the  subject  of  the  action 
as  set  out  in  the  complaint,  and  must  have  such  relation  to  plain- 
tiffs claim  as  that  its  adjustment  is  necessary  to  a  full  determi- 
nation of  the  cause  between  the  plaintiff  and  defendant.  Matter 
in  which  only  the  defendant  and  his  co-defendant,  or  a  third 
person,  not  a  party  to  the  action,  ai'e  interested,  and  the  settle- 
ment of  which  is  not  necessary  to  a  final  determination  of  the* 
controversy  between  the  plaintiff  and  the  defendant,  cannot  be 
pleaded  as  a  counter-claim.     Oibson  v.  Barbour,  192. 

COUNTIES: 

See  Corporations— Municipal. 

COUNTY  ROADS: 
See  Roads. 

CRIME: 

Forfeiture  for,  unknown  to  our  law,  340. 
Test  of  accountability  for,  457. 

CROPS: 

Are  presmned  to  pass  with  title  to  land,  but  may  be  reserved  by 
parol,  419. 

When  mortgagor  of,  may  sell,  250. 

DA3IAGES  :    (See  also  Negugekce.) 

1.  The  sender  of  a  telegram  is  entitled  to  at  least  nominal  damages, 

and  to  such  substantial  damages  as  he  may  sustain  by  reason  of 
his  message  being  improperly  transmitted:  that  is,  such  dam- 
ages as  are  the  natural  and  proximate  consetjuence  of  the  com- 
pany's negligence.    Pegram  v.  Telegraph  Co. ,  28. 

2.  The  sender  cannot  recover  of  the  company  damages  sustained  by 

the  receiver  of  a  message,  although  the  sender  has  been  obliged, 
by  the  judgment  of  a  Court  in  another  State,  to  pay  damages 
sustained  by  such  receiver,  in  consequence  of  the  wording  of  the 
telegram  being  changed  in  transmission.    Ibid. 
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8.  One  who  purchases  timber  trees  from  a  life-tenant,  and  severs 
them  from  the  land,  is  liable  to  the  reversioner  for  the  value  of 
the  timber  severed,  or  for  the  damage  thereby  done  the  inheri- 
tance.   Doraey  v.  Moore,  41. 

4.  Where  the  defendant  wantonly  enticed  plamtifTs  wife  away 
from  him,  and  harbored  and  debauched  her,  held  to  be  a  case 
for  vindictive  damages.    Johiison  v.  Allen,  131. 

6.  The  rules  of  pleading  are  not  so  stringent  as  to  i*equire  a  special 
averment  in  the  complaint,  of  every  immediate  cause  of  injury, 
in  an  action  for  damages.    Hammond  v.  Schiff,  161. 

6.  In  an  action  to  recover  damages  for  an  injury  done  to  plaintiflTs 

goods,  no  reduction  can  be  made  on  the  ground  that  plaintiff 
has  recovered  on  insurance  policies,  because  to  allow  such 
diminution,  would  be  to  permit  the  w'rong-doer  to  take  all  the 
benefit  of  the  policy  of  insurance  without  paying  the  premium. 
Ibid, 

7.  Though-  under  chap.  33  of  thf?  Acts  of  1887,  a  defendant  in  an 

action  for  damages,  who  relies  on  contributory  negligence  on  the 
part  of  plaintiff,  must  allege  it  in  the  answer,  it  is  not  error  to 
fail  to  submit  a  sx)ecial  issue,  as  to  such  contributory  negligence, 
when  there  is  an  issue,  w^hether  plaintiff  sustained  injuries  by 
the  negligence  of  defendant,  under  which  the  question  might 
be  considered;  certainly  not  when  the  defendant  declined  to  sub- 
mit such  issue  when  requested.    DeBerry  v.  Railroad  Co,^  310. 

8.  When  the  title  fails  as  to  part,  or  all  of  the  land  conveyed  in  a 

deed,  the  bargainee  cannot  claim  as  damages,  in  an  action  on 
the  warranty  in  the  deed,  more  than  the  purchase  money  and 
interest.    Ramsay  v,  Wallace,  75. 

What  bargainor  may  claim  on  warranty  in  deed,  75. 

When  negligence  of  injured  party  will  not  bar  recovery,  230. 

Against  telegraph  company  for  failure  to  deliver  message,  300. 

DECEASED  PARTY: 
See  Parties. 

DEED :  ^ 

1.  A  deed  was  executed  in  May,  1872,  by  A,  for  an  expressed  con- 
sideration of  $500,  but  really  in  consideration  of  the  promise  of 
the  bargainee,  a  single  woman,  to  marry  him;  in  November  fol- 
lowing she  did  marry  him,  and  the  deed  was  not  registered  imtil 
1885;  Held,  that  the  deed  was  not  a  marriage  settlement,  or  mar- 
riage contract,  which,  under  ^  1269  of  The  Code,  is  required  to 
be  registered  within  six  months,  to  make  it  valid.  Sullivan  v. 
Powers,  24. 
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2.  To  render  a  conveyance  fraudulent,  it  must  be  so  in  its  execution, 

and  a  fraudulent  use  of  the  property  afterwards  does  not  avoid 
it,  though  it  furnishes  strong  evidence  of  the  intent,  in  making 
the  conveyance,  from  which  the  jury  may  infer  fraud.  Phifer 
V.  Erwin,  59. 

3.  When  the  title  fails  as  to  part,  or  all  of  the  land  conveyed  in  a 

dee<i,  the  bargainee  cannot  claim  as  damages,  in  an  action  on 
the  warranty  in  the  deed,  more  than  the  purchase  money  and 
interest.    Ramsay  v.  Wallace,  75. 

4.  A,  B  and  C.  jointly  owned  a  parcel  of  land.     A  and  B  orally  em- 

powered C  to  sell  the  land  at  a  fixed  price  to  defendant.  C  made 
the  sale,  and  afterwards  A,  B  and  C.  executed  a  joint  deed  to 
the  defendant,  which  contained  the  usual  recital  of  receipt  of 
the  purchase  money.  The  deed,  with  the  assent  of  all,  was  de- 
livered to  defendant  by  B.  The  defendant  paid  A's  share  of  the 
purchase  money  to  C,  who  never  paid  it  to  A.  A  had  instructed 
C  not  to  receive  her  share  of  the  money,  but  to  leave  it  with  de- 
fendant until  she  called  for  it.  Defendant  did  not  know  of  these 
instructions;  Held,  that  A  could  recover  her  share  of  the  pur- 
chase money  from  defendant.  At  law,  a  recovery  cannot  be 
had  of  purclmse  money,  the  receipt  of  which  is  recited  in  a  deed. 
But  in  equity,  this  obstacle  is  removed  when  the  recital  results 
from  inadvertence,  and  was  inserted  under  a  mistake  of  its  legal 
effect,  without  any  intention  of  the  jmrties  that  it  should  bar  a 
recovery  of  the  purchase  money.     Shaw  v.  Williams,  272. 

5.  Tlie  recitals  in  a  Sheriff 's  deed  are  prima  fade  evidence  as  to  his 

own  acts  recited  therein.     Farrior  v.  Houston,  369. 

Probate  and  registration  of,  1. 
Inducement  to  execute,  178. 
Boundaries  of  land  conveyed  by,  212. 
Description  in,  243. 

DELIRimH  TREMENS  : 

Recognized  by  law  as  form  of  diseased  mind,  457. 

DEMURRER : 
See  Pleading. 

DEPOT: 

What  is  not  a  ** regular"  railroad  depot  within   meaning  of  The 
Code,  g  1964,  158. 

DEPUTY: 

Entry  taker  cannot  appoint,  86. 

When  Justice  of  the  Peace  may  depute  special  officer,  423. 
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I>ESCRIPnON: 

When  va^eness  in,  no  ground  for  new  trial,  213, 
Of  offence  in  indictment,  449. 
In  mortgage  of  crop,  454. 

DEVISE: 
See  Will. 

DIPSOMANIA: 

Not  recognized  in  tliis  Stete  as  .a  defence,  457. 

DISCRETION  OF  COURT : 

To  refuse  or  to  grant  new  trial,  212. 

DISTILLER:: 

See  Liquor,  Sale  of. 

DISTRESS : 

See  Trul  and  Sherxef. 

DOWER: 

The  only  criminal  misbehavior  which  bars  a  widow's  right  of  dower 
is  the  commission  of  adultery  and  living  separate  from  her  hus- 
band at  the  time  of  his  death,  as  provided  in  §  2102  of  The  Code. 
A  widow  convicted  as  accessory  before  the  fact  to  her  husband's 
murder,  and  confined  in  the  State's  prison  under  sentence  there- 
for, is  entitled  to  dower  in  his  lands.    Otvens  v.  Owens,  240« 

KA5EMENT: 

A,  by  a  written  instrument,  signed,  but  not  under  seal,  agreed,  for 
a  valuable  consideration,  that  B,  his  heirs  and  assigns,  might 
use  a  wall  on  land  belonging  to  A,  as  one  of  the  walls  of  a  build- 
ing which  B  was  about  to  erect  on  his  lot  adjoining  A's;  J^dd, 
(1)  that  such  an  instrument,  while  it  did  not  transfer  an  ease- 
ment in  law,  because  not  under  seal,  has  in  equity,  when  acted 
on,  a  force  and  efficacy  little  short  of  a  grant  of  an  easement, 
and  disables  A,  and  those  claiming  under  him,  from  an  arbitrary 
and  reckless  use  of  the  land  of  A  whereon  the  wall  in  question 
stands,  to  the  detriment  of  B;  (2)  that  oral  evidence  was  admis- 
sible to  prove  acts  of  the  parties  to  such  instrument,  treating 
and  recognizing  the  wall  in  question  as  a  party  waU.  Ham^ 
Mond  V.  Schiff,  161. 
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EJECTMENT:    (See  Action  to  Recover  Land.) 
Issues  that  should  he  submitted  in,  18. 

EMINENT  DOMAIN: 

1.  It  is  the  settled  law  of  this  State,  that  private  property  may  be 

taken,  under  authority  from  the  State,  for  public  uses,  upon  just 
compensation  to  be  made  to  the  owner.  But  compensation 
must  be  provided  for  to  warrant  the  taking.  This  is  a  funda- 
mental condition  to  the  exercise  of  the  right  of  eminent  domain, 
although  such  a  condition  is  not  expressed  in  the  organic  law.  A 
statute  authorizing  the  seizure  of  private  property,  in  exercise 
of  the  right  of  eminent  domain,  but  making  no  provision  for 
compensation  to  the  owner,  would  be  void.    StcUe  v.  Lyle,  497. 

2.  The  payment  for,  need  not  precede  the  taking  of  property,  under 

the  right  of  eminent  domain,  nor  is  a  jury  indispensable  in 
assessing  the  damages.  The  owner  is  confined  to  the  special 
remedy  given  him,  by  the  statute,  under  which  his  property  is 
seized.    Ibid, 

m 

8.  A  town  charter,  authorizing  the  taking  of  private  property  for 
public  streets,  provided:  That,  if  the  owner  of  the  condemned 
land  and  the  town  commissioners  could  not  agree  on  the  dam- 
ages, the  matter  should  be  referred  to  arbitrators,  of  whom  each  , 
party  should  choose  one,  the  arbitrators  to  select  an  umpire  in 
case  of  disagreement.  It  was  made  the  duty  of  such  arbitrators 
to  ascertain  the  damages  suffered  by,  and  benefits  accruing  to, 
the  land  owner  by  opening  the  street;  and  both  parties  were 
allowed  an  appeal  to  the  Superior  Court.  The  damages  agreed 
upon,  or  awarded,  were  directed  to  be  paid  **  as  other  town  lia- 
bilities, by  taxation;**  Heldy  that  such  charter  is  valid,  and 
vests  in  the  town  commissioners  plenary  authority  to  pass  an 
ordinance  taking  land  from  a  private  owner  for  street  purposes. 
Ibid. 

4.  Where  a  town  ordinance  authorized  private  property  to  be  taken 
for  the  opening,  extension  and  widening  of  streets,  and  provided 
for  compensation  to  be  made  after  the  taking;  Held,  that  offi- 
cers of  the  town,  who  seized  the  property  of  a  private  owner, 
under  an  order  of  the  town  commissioners  condemning  it  for  a 
street,  were  not  guilty  of  a  forcible  trespass,  if  they  used  no 
more  force  than  necessary,  although  at  the  time  of  seizure  the 
owner  had  not  been  paid,  and  he  was  present  forbidding  them. 
Und, 

6.  Under  the  charter  of  the  town  of  Reidsville,  chap.  58,  $5  16,  Pri- 
vate Acts  1887,  it  is  not  necessary  that  the  damages  be  ascer- 
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tained  and  paid  before  taking  private  property  for  widening  a 
street.  It  is  the  meaning  of  the  act,  that  the  damages  shall  be 
ascertained  and  paid  after  the  seizure.    Ibid. 

ENTRY  AND  GRANT: 

1.  The  alteration  of  a  course  in  a  grant  after  its  issue,  does  not  revest 

the  land  in  the  State,  but  it  is  operative  in  its  original  form — 
there  being  a  distinction  in  this  respect  between  executed  and 
executory  contracts.     Dtigger  v.  McKesson,  1. 

2.  While  grants  for  land  not  subject  to  entry  are  void,  and  the  fact 

may  be  shown  on  the  trial  of  title  to  the  land,  a  grant  irregularly 
sued  out  cannot  be  avoided  in  a  suit  between  parties  claiming 
the  land,  but  may  be  annulled  by  proper  proceedings  instituted 
by  the  State.    Ibid, 

8.  Plaintiff  made  an  entry  on  the  books  of  tlie  entry-taker,  and  in 
liis  presence,  but  without  his  authority:  Held,  that  such  entry 
was  void,  and,  being  void,  was  not  constructive  notice  to  one 
who  subsequently  entered  tlie  land  and  prcxjured  a  grant  tliere- 
for  according  to  law.     Pearson  v.  Powell,  86. 

4.  The  statute  does  not  authorize  an  entry-taker  to  appoint  a  deputy. 
Ibid. 

Course  and  distance  in,  212. 

EQUITY  : 

Under  our  foniier  practice,  an  equity  could  not  be  set  up  in  opposi- 
tion to  a  positive  denial,  unless  supported  by  more  than  one  wit- 
ness. While  this  rule  no  longer  holds,  it  affords  an  analogy  as 
to  the  quantum  of  proof  necessary  to  establish  the  existence  of 
a  denied  ecjuity.     McNair  v.  Pope,  404. 

ERROR : 

See  Appeal. 

ESTOPPEL : 

1.  Wliere  A  puts  B  in  possession  of  land,  saying  at  the  time:  "This 

is  a  home  for  you.  Go  and  live  in  it,"  and  B  enters  under  such 
authority,  B  becomes  the  tenant  of  A,  and  is  estopped  even  after 
thirty  years'  possession,  to  deny  the  title  of  A,  or  his  assigns. 
Conxcell  v.  Mann,  234. 

2.  A  mortgage  deed  executed  according  to  the  provision  of  the  Re- 

vised Code,  ch.  26,  g  22,  {Jhe  Code,  g68o,)  is  the  act  of  the  cor- 
poration alone,  and  not  that  of  the  corporation  officers,  by  whose 
agency  the  deed  is  executed;  and  it  will  not  operate  as  an  estop- 
pel to  prevent  them  from  asserting  any  claim  they  may  have  to 
a  security  it  provides.     Bank  v.  Manufacturing  Co,,  345. 

When  partition  does  not  work,  142. 
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EVIDENCE: 

1.  The  testimony  of  one  who  assisted  a  surveyor,  since  deceased,  in 

the  survey  of  certain  old  grants  from  the  State,  as  to  a  marked 
line  which  was  pointed  out,  and  the  courses  taken  from  a  point 
in  that  line,  is  not  rendered  incompetent  by  the  fact  that  an 
agent  of  the  grantee  was  present  at  the  survey.  Dugger  v.  Mc- 
Kesson, 1. 

2.  Objection  to  the  testimony  of  one  appointed  to  survey  the  lands 

in  controversy,  showing  how  the  calls  in  a  grant  were  incon- 
sistent with  a  plat  attached  to  it,  comes  too  late  after  the  cross- 
examination  by  the  party  objecting.    Ibid. 

3.  And  when  such  testimony,  offered  by  a  defendant  claiming  under 

the  grant,  served  to  show  discrepancies  between  the  plat  at- 
tached and  the  land  to  which  he  is  attempting  to  fit  it,  the  plain- 
tiff, it  seems,  can  have  no  groimd  to  complain  of  the  evidence. 
Ibid. 

4.  Where  the  grants  for  large  bodies  of  land  contain  no  reference  to 

streams  claimed  to  be  within  their  boundaries,  it  is  admissible 
to  prove  by  an  experienced  surveyor  tliat  the  surveys  for  such 
grants  are  frequently  silent  as  to  the  streams,  when  not  lines  or 
termini,  or  lay  them  down  inaccurately.    Ibid, 

5.  The  opinion  of  such  surveyor  is  admissible  to  show  why  all  the 

marks  on  trees  along  a  line  of  a  grant  were  on  the  north-east 
side,  instead  of  on  opposite  sides,  so  as  to  show  the  exact  course 
of  the  line.    Ibid, 

6.  A  call  of  a  grant,  dated  July  20th,  1796,  for  59,000  acres,  being 

*'  north  24**  east  3,098  poles  by  the  Washington  County  line  to  a 
white  oak,"  and  the  party  offering  the  grant  proposing  to  show 
that  the  tract  was  properly  laid  down  on  the  line  of  that  coimty 
by  the  act  of  1789,  ceding  the  Coimty  and  the  State  of  Tennes- 
see to  the  United  States,  and  offering  for  this  purpose  the  act  of 
cession,  the  act  appointing  commissioners  to  run  the  lines  in 
1796,  a  resolution  of  Assembly  of  December,  1799,  ratifying  their 
report,  proof  of  the  loss  of  the  report,  depositions  of  witnesses, 
accompanied  by  a  book  containing  notes  alleged  to  be  the  field 
notes  of  the  surveyors  who  ran  the  lines  for  the  commissioners 
in  1799 — ^the  depositions  showing  that  the  field  notes  were  in  the 
handwriting  of  one  of  those  surveyors  and  were  in  the  custody 
of  the  son  of  another,  and  their  accuracy  in  calling  for  the  State 
line,  by  actual  survey  and  knowledge  of  one  of  them — and  de- 
clarations of  deceased  persons  in  respect  to  the  proceedings  of 
the  commissioners  and  their  surveyors;  Held,  that  there  was 
sufficient  evidence  of  the  authenticity  of  the  record  of  the  sur- 
veys to  permit  the  field  notes  to  be  read  in  evidence :  and  that 
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running  the  State  line  as  the  boundary  in  the  grant,  was  a  re- 
cognition of  the  location  of  the  grant  by  the  grantor,  the  State. 
Ibid, 

7.  Evideuce  that  there  is  a  large  number  of  persons  settled  within 

the  boundaries  of  two  grants  issued  in  1796,  of  59,000  and  99,000 
acres  respectively,  is  admissible  to  repel  the  idea  that  the  lands 
so  occupied  were  vacant,  and  liable  to  entry  in  1881.     IbicL 

8.  Where  evidence  is  oflPered  of  an  act,  from  which  a  fraud  may  be 

presumed,  the  adverse  party  is  entitled  to  show  other  acts  and 
declarations  connected  therewith,  in  explanation.  Phifer  v. 
Erwin,  59. 

9.  Where  a  witness,  on  his  examination  upon  a  second  trial,  gave 

his  opinion  that  the  value  of  the  property  in  controversy  was 
greater  than  the  amount  he  had  testified  to  on  a  former  trial; 
He/d,  that  he  might  state  the  reasons  for  the  change,  by  way  of 
explanation.    Ibid, 

10.  In  questions  of  unlawful  intent,  when  the  facts  conclusively  show 

an  illegal  purpose,  and  the  party  intended  to  do  the  act,  from 
which  the  consequences  inevitably  flow,  he  is  held  to  intend 
both,  and  cannot  be  heard  to  the  contrary;  but  when  the  act  and 
the  intent  must  be  alleged  and  proved,  as  distinct  facts,  the  in- 
ference of  an  illegal  intent  may  be  repelled  by  the  testimony  of 
the  {)arty.  that  such  intent  was  not  entertained  by  him.     Ibid. 

11.  So  where  a  mortgagor  of  a  stock  of  goods  was  left  in  possession 

of  them,  to  dispose  of  them  to  the  best  advantage,  without  any 
arrangement  for  the  appropriation  of  the  moneys  received,  it 
was  competent  for  him  to  testify  that  he  had  no  intent,  in  mak- 
ing the  mortgage,  to  defraud  his  creditors.^  Ibid, 

13.  One  taking,  by  assignment,  such  mortgage  and  a  note  secured  by 
the  same,  can  testify  in  his  own  behalf,  that  he  knew  nothing 
of  any  understanding  between  the  parties  to  the  mortgage,  that 
the  mortgagor  was  to  remain  in  possession,  nor  of  any  purpose 
on  the  part  of  either  to  defraud  the  mortgagor's  creditors.  Ibid. 

13.  In  a  suit  by  a  husband,  charging  defendant  with  harboring  and 

debauching  plaintiff 's  wife,  it  was  competent  to  ask  the  plain- 
tiff, testifying  in  his  own  behalf,  in  reference  to  an  action  there- 
tofore brought  by  the  wife  for  divorce,  *'  Do  you  know  who  was 
present  (at  the  trial  of  that  action)  as  the  friend  and  adviser  of 
your  wife  ?    If  yes,  who  was  it  T    Johnson  v.  Allen,  131. 

14.  It  is  for  the  Judge  below  to  exercise  a  discretion  as  to  when  the 

rule  as  to  leading  questions  should  be  relaxed ;  and  it  is  only 
when  the  exercise  of  such  discretion  is  clearly  erroneous,  and  to 
the  prejudice  of  the  complaining  party,  that  it  constitutes  ground 
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for  a  new  trial.  It  seems  that  the  exercise  of  the  discretion  is 
not  assignable  as  error.     Ibid. 

15.  To  show  relations  between  defendant  and  plaintiff 's  wife,  it  was 

competent  to  prove  that,  while  she  was  living  in  a  house  belong- 
ing to  defendant,  he  had  her  supplied  with  a  sewing-machine 
and  instructed  in  its  use.    Ibid, 

16.  While  the  minutes  of  proceedings  before  a  Justice  of  the  Peace 

are  a  quasi  record  and  evidence  of  what  is  properly  entered  upon 
them,  it  is  competent  to  prove  the  conduct  of  a  person  at  a  trial, 
to  show  his  relations  with  one  of  the  parties.      Ibid, 

17.  Plaintiff  having,  at  former  term,  issued  a  writ  of  habeas  corpus 

ad  testificandum f  to  his  wife  commanding  her  to  produce  the 
body  of  her  young  child  at  the  trial ;  HeZd,  that  the  admission 
of  the  writ  in  evidence  was  proper,  for  the  purpose  of  showing 
that  plaintiff  had  endeavored  to  have  witness  and  child  present 
at  the  trial.    Ibid. 

18.  The  admission  of  incompetent  evidence,  without  objection,  is  as- 

signable as  error,  only  when  the  evidence  is  made  incompetent 
by  statute.    Ibid. 

Id.  In  actions  for  torts,  where  it  is  proper  for  the  jury  to  give  vin- 
dictive damages,  it  is  competent  to  hear  evidence  of  the  pecuni- 
ary conditional  of  the  defendant.    Ibid. 

80.  Evidence  to  impeach  a  verdict  for  the  misconduct  of  a  jury,  must 
come  from  other  sources  than  the  jury  itself.    Ibid. 

21.  In  a  legal  controversy  concerning  the  ownership  of  a  trade-mark, 
plaintiff  claimed  title  to  the  same  under  one  G.  Defendant  also 
claimed  an  interest  in  the  trade-mark,  acquired,  as  he  alleged, 
in  association  with,  or  by  virtue  of  transactions  with  G  ;  Held, 
that  defendant  could  not  be  heard  to  testify  as  to  any  dealings 
or  transactions  between  himself  and  G — who  was  then  dead — 
with  reference  to  the  subject  of  the  controversy.  Tobacco  Co. 
V.  McElwee,  150. 

7!St.  Where  a  copy  is  offered  in  evidence  and  objection  is  made,  not 
on  the  ground  that  the  original  is  not  produced,  but  on  some 
other  specified  ground,  the  objection  that  the  paper  is  not  pri- 
mary evidence  cannot  be  made  in  the  appellate  Court.    Ibid. 

28.  Plaintiff  introduced  in  evidence  a  copy  of  defendant's  application 
for  registration  of  a  trade-mark.  Defendant  stated,  on  his  ex- 
amination as  a  witness,  that  the  paper  was  a  copy  of  his  appli- 
cation ;  Held^  that  it  was  proper  to  allow  plaintiff  to  require  de- 
fendant to  state  that  *here  was  a  proceeding  or  declaration  in- 
terfering after  his  application  was  filed,  as  such  answer  tended 
to  show  that  there  had  not  been  a  quiet  acquiescence  in  the 
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validity  of  defendant's  claim  to  ownership  of  the  trade-mark, 
and  a  submission  to  it.    Ibid, 

24.  Allowing  an  improper  question  to  be  asked  cannot  be  assigned  for 

error  if  the  witness  makes  no  response  to  it.    Ibid. 

• 

25.  Upon  an  issue  as  to  the  title  to  a  trade-mark,  a  witness  testified 

on  the  trial,  without  objection,  *'the  plaintiff  owns  itnow;'» 
Held,  that  there  being  no  contradictory  evidence,  it  was  proper 
to  leave  the  jury  to  pass  upon  it,  although  it  had  been  previously 
shown  that  B  was  formerly  the  owner  and  there  was  no  other 
proof  offered  of  a  transfer  from  B  to  the  plaintiff.     Ibid, 

26.  Where  the  plaintiff  had  testified,  on  the  trial,  that  he  had  told  the 

defendant  he  would  sue  out  an  injunction  to  stop  him  from  reck- 
lessly excavating  the  earth  close  to  plaintiff's  wall ;  Held,  that 
it  was  not  error,  to  allow  plaintiff  to  testify,  that  he  did  not  sue 
out  the  injunction  because  he  could  not  get  to  the  Judge.  Harn- 
mond  V.  Schiff,  161. 

27.  A  general  objection  to  evidence  of  which  only  a  part  is  incompe- 

tent will  not  be  entertained,  if  the  evidence  is  severable.    Ibid. 

28.  Where  plaintiff  sued  for  damages  resulting  from  the  unlawful 

and  reckless  undermining  of  plaintiff 's  wall  by  defendant,  evi- 
dence of  injury  to  plaintiff 's  goods  by  being  flooded  with  water 
used  in  extinguishing  a  fire,  which  was  caused  by  the  falling  of 
the  wall,  was  properly  admitted,  although  such  cause  of^injury 
was  not  specially  set  out  in  the  complaint.    Ibid. 

20.  A,  by  a  written  instrument,  signed,  but  not  under  seal,  agreed, 
for  a  valuable  consideration,  that  B,  his  heirs  and  assigns,  might 
use  a  wall  on  land  belonging  to  A,  as  one  of  the  walls  of  a  build- 
ing which  B  was  about  to  erect  on  his  lot  adjoiningrA's;  Held, 
(1)  that  such  an  instrument,  while  it  did  not  transfer  an  ease- 
ment in  law,  because  not  under  seal,  has  in  equity,  when  acted 
on,  a  force  and  efficacy  little  short  of  a  grant  of  an  easement, 
and  disables  A,  and  those  claiming  under  him,  from'an  arbitrary 
and  reckless  use  of  the  land  of  A  whereon  the  wall  in  question 
stands,  to  the  detriment  of  B;  (2)  that  oral  evidence  was  admis- 
sible to  prove  acts  of  the  parties  to  such  instrument,  treating 
and  recognizing  the  wall  in  question  as  a  party  wall.    Ibid, 

90.  At  the  time  of  the  delivery  of  a  deed  for  land,  and  as  part  of  the 
inducement  for  its  execution,  it  was  orally  agreed  between  the 
vendor  and  vendee,  that  if  the  vendee  should  sell  the^mineral 
interest  in  the  land  during  the  vendor's  life,[he  would  pay  the 
vendor  one  half  of  the  amount  received  therefor;  Held,  that 
such  agreement  could  be  shown  by  oral  evidence,'and^did  not 
come  within  the  statute  of  frauds.     Michael  v.  Foil,  178. 
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81.  Where  an  attorney  at  law  acts  in  his  professional  capacity  for 

several  parties,  in  the  same  transaction,  he  cannot  testify  as  to 
what  transpired  as  between  such  parties  and  a  third  person 
unless  all  the  parties  for  whom  he  acted  consent;  but  as  between 
the  parties  themselves,  he  can  only  testify  to  all  that  was  said 
and  done.    Ibid, 

82.  Plaintiffs  claimed  title  to  land  under  M  R.    Defendant  claimed 

title  to  the  land  under  M  and  H,  to  whom  certain  lands  had 

been  conveyed  by  M.  R.  The  dispute  was  as  to  the  location  of 
the  beginning  point  called  for  in  the  deed  to  M  and  H.  If  lo- 
cated, as  contended  for  by  plaintiffs,  it  did  not  embrace  the  land 
in  controversy,  and  consequently  the  land  was  owned  by  plain- 
tiffs. There  were  no  courses  or  distances  given  in  the  deed; 
Held,  that  it  was  competent  for  plaintiffs  to  prove  by  H  (one  of 
the  grantee  in  the  deed  from  M  R  to  M  and  H)  the  declara- 
tions of  M  R  made  to  him,  H,  contemporaneously  with  the 
delivery  of  the  deed,  that  the  deed  did  not  convey  the  land  in 
controversy.     Roberts  v.  Preston,  248. 

88.  A  statement  made  under  such  circumstances  amounts  to  more 
than  a  mere  declaration;  it  is  an  act,  a  fact,  pars  rei  gestce. 
Ibid, 

84.  The  evidence  was  admissible,  not  to  aid  a  defective  description, 

but  to  aid  the  jury  in  determining  where  the  beginning  i)oint 
and  boundaries  of  the  land  were.     Ibid, 

85.  Where  defendant  relies  upon  a  payment  made  by  him  to  plain- 

tiff's agent,  as  possession  of  authority  by  the  agent  is  essential 
to  the  defence,  and  must  be  shown,  so  restrictions  imposed  upon 
the  agent's  authority  fnay  be  shown  as  essential  parts  of  it;  and 
such  restrictions  can  be  proven,  although  they  were  never  com- 
municated to  the  defendant.    SJiaw  v.  WHHams,  272. 

86.  The  testimony  of  experts  is  not  admissible  upon  matters  of  judg- 

ment within  the  knowledge  juid  experience  of  ordinary  jury- 
men.   DeBerry  v.  Railroad,  310. 

87.  The  recitals  in  a  Sheriff's  deed  are  prima  fade  evidence  as  to  his 

acts  recited  therein.    Farrior  v.  Houston,  369. 

88.  Where  land  is  purchased  at  an  execution  sale,  or  a  sale  under  a 

deed  of  trust,  under  an  oral  agreement  with  the  debtor  whose 
land  is  sold,  that  he  shall  be  allowed  to  redeem,  a  valid  trust  is 
created  which  will  be  enforced.  But  to  engraft  such  a  trust 
upon  the  legal  title  the  proof  must  be  strong  and  convincing. 
McNair  v.  Pope,  404. 

89.  Under  our  former  practice,  an  equity  could  not  be  set  up  in  op- 

position to  a  positive  denial,  unless  supported  by  more  tlian  one 
witness.    Wliile  this  rule  no  longer  holds,  it  affords  an  analogy 
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as  to  the  quant  it  ni  of  proof,  necessary  to  establish  the  existence 
of  a  denied  equity.    Ibid. 

40.  Where  the  only  evidence  offered  to  support  an  alleged  trust  is, 

that  the  land  in  question  was  purchased  by  the  alleged  trustee 
at  a  price  somewhat  below  its  value,  and  the  alleged  trustee 
positively  denies  the  existence  of  such  trust  in  his  sworn  answer; 
Held^  that  such  evidence  was  wholly  insufficient  to  establish  the 
trust,  and,  defendant  having  demurred  to  such  evidence,  the 
Court  properly  instructed  the  jury  to  respond  in  the  negative  to 
an  issue  as  to  the  existence  of  the  trust.    Ibid, 

41.  Wliere  a  man  and  woman  were  indicted  for  fornication  and  adul- 

tery, and  the  female  defendant  pleaded  guilty,  and  the  male  de- 
fendant was  tried  on  the  plea  of  not  guilty,  the  husband  of  the 
woman  was  competent  as  a  witness  for  the  State.  State  v. 
Guest,  410. 

42.  It  is  competent  to  offer  testimony  as  to  acts  committed  by  a  de- 

fendant in  an  indictment  for  fornication  and  adultery  more  than 
two  years  before  the  bill  was  found,  for  the  purpose  of  enabling 
the  jury  to  determine  whether  he  had  committed  the  offence 
within  two  years;  and  for  the  purpose  of  enabling  them  to  find 
whether  he  had  committed  the  offence  In  the  county  where  the 
bill  is  f  oimd,  they  may  hear  evidence  of  his  acts  elsewhere.  Ibid, 

43.  The  Court  of  a  Justice  of  the  Peace  is  not  a  Court  of  record,  and 

the  rules  of  evidence,  established  for  the  proof  and  authentica- 
tion of  the  proceedings  of  Courts  of  record,  do  not  apply  to 
such  Courts.    State  v.  Oreen,  419. 

44.  Growing  crops,  being  fructua  industrialeSt  are  presumed  to  pass 

with  the  title  to  land  on  which  they  are  growing,  but  they  may 
be  excepted  or  reserved  by  parol  when  the  land  is  sold,  and  oral 
evidence  is  admissible  to  prove  such  exception  or  reservation. 
Ibid. 

45.  Semble,  that  when  a  man  is  charged  with  rape,  the  fuU  particu- 

lars of  a  complaint,  made  by  the  woman  raped,  against  him  to 
other  persons  in  his  absence,  too  long  after  the  perpetration  of 
the  crime  to  be  part  of  the  res  gestoe,  may  be  given  in  evidence 
by  the  prosecutrix.    State  v.  Freeman^  429. 

46.  Where  a  witness  is  subsequently  impeached,  it  is  not  error  to  al- 

low him  to  testify,  when  first  examined  as  to  consistent  state- 
ments made  by  him  to  other  persons.  The  admission  of  such 
statements  before  the  witness  is  impeached,  although  inoppor- 
tune, is  not  more  detrimental  to  the  prisoner  than  it  would  have 
been  if  permitted  at  a  later  stage  of  the  trial.    I  hid. 
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47.  The  refusal  to  permit  a  proper  question  to  be  asked  cannot  be  as- 

signed for  error,  if  the  fact  embraced  in  the  question  is  after- 
wards permitted  to  be  shown.     Ibid. 

48.  In  a  prosecution  for  rape,  it  is  error  to  refuse  to  allow  the  defend- 

ant to  show  by  the  prosecutrix,  on  c/ oss-examination,  that  she 
had  formerly  given  birth  to  a  bastard.    Ibid. 

49.  While  the  doctrine,  that  when  an  alibi  is  relied  on  as  a  defence, 

the  burden  is  shifted  to  the  prisoner  to  establish  it,  is  not  sanc- 
tioned, yet,  if  the  jury  are  so  instructed,  the  effect  of  the  in- 
struction is  done  away  with,  if  followed  by  an  instruction  that 
the  State  must  prove,  beyond  a  reasonable  doubt,  both  the  corpus 
delicti  and  its  perpetration  by  the  prisoner.    Ibid. 

50.  It  is  not  error  to  permit  a  child  to  be  exhibited  to  the  jury,  that 

they  may  trace  a  resemblance  to  one  charged  with  having  be- 
gotten it.  And  such  evidence  is  admissible  on  an  indictment  for 
seduction,  as  it  tends  to  prove  the  fact  of  sexual  intercourse  be- 
tween prosecutrix  and  defendant.    State  v.  Horton,  448. 

51.  It  is  competent  in  all  judicial  trials  for  those,  who  have  had  op- 

portunities of  observing  a  person,  to  testify  as  to  their  opinions 
of  his  sanity  or  insanity,  although  such  witnesses  are  not  ex- 
perts.   State  V.  Potts y  457. 

52.  Experts  alone  can  give  an  opinion  based  on  facts  shown  by  others, 

assuming  them  to  be  true.    Ibid. 

58.  Where  the  killing  with  a  deadly  weapon  is  admitted,  the  law  im- 
plies malice,  unless  its  absence  is  made  to  appear  to  the  satisfac- 
tion of  the  jury.    Ibid. 

54.  A  prisoner  is  assumed  to  be  sane,  that  is,  to  have  the  degree  of 

mind  and  reason  required  to  constitute  criminal  responsibility 
for  his  acts.  If  insanity  is  relied  on  as  a  defence,  the  burden  is 
on  the  prisoner  to  establish  it  to  the  satisfaction  of  the  jury. 
Ibid. 

55.  Where  a  defendant,  in  an  indictment,  offered  evidence  that  his 

general  character  was  good,  it  was  inadmissible  for  the  State  to 
prove  by  the  witness  that  there  was  a  prevalent  rumor  that  the 
defendant  had  been  guilty  of  a  fraud  named,  which  is  wholly 
collateral  to  the  issue  before  the  jury.    State  v.  BuUard,  486. 

56.  Where  a  physician,  an  expert,  had  been  present  and  heard  the 

testimony  of  witnesses  for  the  State,  as  to  the  manner  in  which 
the  deceased  was  shot  by  the  prisoner,  and  their  relative  position 
at  the  time,  it  was  proper  for  the  State  to  ask  the  expert  this 
question:  ** Assuming  that  the  jury  should  believe  that  the 
prisomer  and  deceased  were  about  the  same  height,  and  that  the 
pistol  was  fired  by  the  prisoner  in  the  manner  and  position  tes- 
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tified  to  by  the  State's  witnesses,  what,  in  your  opinion,  would 
have  been  the  range  of  the  shot  after  entering  the  skull,  taking 
into  consideration  the  bone,  muscles  and  other  substances  of  the 
head  ?"    State  v.  Keetie.  509. 

57.  Where  a  prisoner  and  his  relatives,  or  an  associate  in  the  crime* 
testify  on  behalf  of  the  prisoner,  the  law  directs  the  jury  to 
scrutinize  their  testimony  carefully,  because  of  their  interest  in 
the  result;  and  the  Judge  may  so  caution  the  jury,  although  a 
a  failure  so  to  do  is  not  assignable  as  error.    State  v.  Byen^  512. 

68.  When  killing  with  a  deadly  weapon  is  proven,  or  admitted  by  the 
prisoner,  the  burden  of  showing  mitigating  circumstances  is  on 
the  prisoner,  who  must  prove  them,  not  by  preponderance  of 
testimony,  or  beyond  a  reasonable  doubt,  but  to  the  satisfaction 
of  the  jury.  If  the  jury  are  left  in  doubt,  as  to  the  mitigating 
circumstances,  the  case  is  murder.    Ibid. 

59.  On  the  trial  of  an  indictment,  a  witness,  A,  having  testified  to  the 
good  character  of  another  witness,  J,  in  answer  to  a  question 
by  the  Solicitor,  said,  that  he  had  allowed  J  to  visit  his  family, 
and,  in  answer  to  a  question  by  the  Judge,  said  he  still  allowed 
such  visits  from  J;  Held^  that  the  effect  of  the  questions,  put  by 
the  Solicitor  and  Judge,  was  simply  to  ascertain  A's  estimate  of 
a  good  character,  and  its  value  as  evidence  to  the  jury,  and  per- 
mitting the  question  was  not  error.     State  v.  Brown,  519. 

Issues  should  not  be  so  framed  as  to  exclude  any  pertinent  evi- 
dence, 18. 

Of  executor  as  to  statement  of  testator,  when  competent,  99. 

New  trial  for  newlv  discovered  evidence,  212. 

Evidence  of  official  character  of  officer  making  arrest,  424. 

EXCEPTION : 

To  Judge's  charge,  must  be  pointed  out  specifically,  1,  161. 
To  report  of  referee,  83,  354. 

EXECUTORS  AND  ADMINISTRATORS : 
See  Administration. 

EXECUTION : 

Sale  of  real  esta,te  under,  valid  without  levy,  369. 

EXEMPTION : 

Notice  in  allotment  of  j^ersonal  property  exemption,  225. 

EXPERTS : 

1.  Experts  alone  can  give  an  opinion  based  on  facts  shown  by  others, 
assuming  them  to  be  true.    Satte  v.  Potts,  457. 
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2.  Where  a  physician,  an  expert,  had  been  present  and  heard  the 

testimony  of  witpesses  for  the  State,  as  to  the  manner  in  which 
the  deceased  was  shot  by  the  prisoner,  and  their  relative  position 
at  the  time,  it  was  proper  for  the  State  to  ask  the  expert  this 
question:  ** Assuming  that  the  jury  should  believe  that  the 
prisoner  and  deceased  were  about  the  same  height,  and  that  the 
pistol  was  fired  by  the  prisoner  in  the  manner  and  position  tes- 
tified to  by  the  State's  witnesses,  what,  in  your  opinion,  would 
have  been  the  range  of  the  shot  after  entering  the  skull,  taking 
into  consideration  the  bone,  muscles  and  other  substances  of  the 
head?"    State  v.  Keene,  509. 

3.  The  decision  of  the  Judge,  that  a  witness  is  qualified  to  testify  as 

an  expert,  cannot  be  reviewed  in  the  Supreme  Court.  Ham- 
mond V.  Schiff,  161. 

Testimony  of,  when  admissible,  310. 

FORBEARANCE  TO  SUE : 

Effect  of,  for  unlawful  use  of  trade-mark.  150. 

FORCIBLE  ENTRY  : 

"Where  the  prosecutor  occupied,  with  his  family,  a  house  belonging 
to  the  defendant,  several  himdred  yards  distant  from  the  de- 
fendant's dwelling-house,  but  on  his  plantation,  under  a  contract 
by  which,  for  his  services  as  a  laborer,  the  prosecutor  was  to 
have  fiunished  him  a  dwelling  place  and  a  monthly  allowance 
of  meal  and  meat,  with  the  privilege  of  cultivating  a  small  strip 
of  land  for  his  own  benefit,  and  the  defendant,  by  threats  and 
demonstration  of  deadly  weapons  and  an  array  of  numbers, 
against  which  resistance  cs^ould  have  been  useless,  drove  the 
prosecutor  out  of  the  house ;  Heldj  that  the  relation  of  lessor 
and  lessee  existed  between  the  defendant  and  the  prosecutor,  and 
that  the  defendant  and  those  aiding  and  abetting  him  were 
guilty  of  a  forcible  entry.    State  v.  Smith,  766. 

FORFEITXJRE: 

Forfeiture  of  property  for  crime  is  unknown  to  our  law,  nor  does 
crime  intercept  the  transmission  of  an  intestate's  property  to  his 
heirs  and  distributees.     Oivens  v.  Owens,  840. 

FORNICATION  AND  ADULTERY : 

1,  Where  a  man  and  woman  were  indicted  for  fornication  and  adul- 
tery, and  the  female  defendant  pleaded  guilty,  and  the  male  de- 
fendant was  tried  on  the  plea  of  not  guilty,  the  husband  of  the 
woman  was  competent  as  a  witness  for  the  State.  State  v. 
Oueit,  410. 
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2.  It  is  competent  to  offer  testimony  as  to  acts  committed  by  a  de- 

fendant in  an  indictment  for  fornication  and  adultery  more  than 
two  years  before  the  bill  was  found,  for  the  purpose  of  enabling 
the  jury  to  determine  whether  he  had  committed  the  offence 
within  two  years  ;  and  for  the  i)urpo8e  of  enabling  them  to  find 
whether  he  had  committed  the  offence  in  the  countv  where  the 
bill  is  found,  they  may  hear  evidence  of  his  acts  elsewhere.  Ibid. 

3.  It  is  no  ground  for  arrest  of  judgment  that  a  married  woman, 

who  was  indicted  with  a  man,  for  fornication  and  adultery,  is 
described  in  the  bill  as  **  Spinster."    Ibid. 

FRAUD: 

1.  Though  one,  who  would  have  a  sale  avoided  for  fraud,  should 

abandon  it  on  discovering  the  fraud,  and  give  notice  thereof 
promptly  to  the  vendor,  where  the  purchaser  alleges  that  he  did 
so,  and  details  in  his  complaint  his  actions  in  respect  thereto, 
and  on  a  reasonable  interpretation  of  his  conduct,  in  view  of  the 
facts,  it  is  doubtful  whether  he  did  or  did  not  abandon  the  sale, 
a  decision  of  the  question  of  abandonment  should  be  deferred 
until  the  hearing.    Caldwell  v.  Stirewaltj  201. 

2.  Where  two  successive  contracts  for  title  and  a  deed  were  made  at 

intervals,  for  a  tract  of  land,  describing  it  by  courses  and  dis- 
tances, and  as  containing  898  acres,  more  or  less,  and  the  vendee, 
after  remaining  in  possession  many  years  without  informing 
himself  as  to  the  number  of  acres  in  the  tract,  brought  an  action 
to  enjoin  a  sale  imder  a  mortgage  given  for  the  purchase  money, 
alleging  that  the  tract  contained  only  about  798  acres,  and  that 
the  vendor  made  false  representations  as  to  the  quantity,  but 
not  that  vendor  knew  them  to  be  false ;  Heldf  that  fraud  not 
being  positively  charged,  it  should  not  be  found  by  implication. 
Anderson  v.  Rainey,  321. 

8.  To  entitle  a  vendee  of  land  under  such  contract  or  deed  to  relief, 
because  the  tract  contained  a  less  quantity  than  vendee  sup- 
posed, he  should  allege  and  show  that  false  and  fraudulent  rep- 
resentations were  knowingly  made  by  vendor,  with  intent  to 
deceive,  or  the  discrepancy  must  be  so  great  as  to  warrant  a 
correction  of  the  instrument  on  the  ground  of  mistake.   Ibid, 

4.  If,  in  a  contract  for  the  purchase  of  land,  a  party  fails  to  avail 

himself  of  the  sources  of  information,  readily  within  his  reach, 
and  relies  upon  representations,  which,  though  not  true,  were 
not  made  with  any  false  and  fraudulent  intent,  the  maxim 
caveat  emptor  applies.    Ibid. 

5.  Where  an  issue  was  submitted,  whether  the  defendant,  in  order 

to  induce  the  plaintiff  to  buy  a  certain  town  lot,  falsely  and 
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fraudulently  represented  that  the  boundary  began  at  a  certain 
point  and  ran  so  as  to  include  a  strip  of  lasd,  which  was  not,  in 
fact,  included,  a  charge  to  tlie  jury  that,  if  the  defendant,  at  the 
time  of  sale,  or  pending  the  negotiations  which  led  to  it,  repre- 
sented tliat  the  boundary  began  as  plaintiff  alleged,  and  that  said 
representation  was  false,  and  the  defendant  knew  it  to  be  false, 
or  had  no  knowledge  whether  it  was  true  or  false,  nor  any  rea- 
sonable grounds  to  believe  it  to  be  true,  or  had  no  honest  or  well 
grounded  belief  that  it  was  true,  they  should  find  for  the  plain- 
tiff, but  if  otherwise,  for  the  defendant,  was  not  liable  to  excep- 
tion by  the  plaintiff.    Ramsay  v.  Wallace,  75. 

6.  An  issue  being,  whether  the  plaintiff,  relying  upon  such  (fraudu- 
lent) representations,  purchased  the  lot  from  the  defendant,  it 
was  proper  to  charge  the  jury  that,  if,  upon  the  evidence,  they 
found  that  plaintiff  and  defendant  agreed  for  A  B  to  settle  the 
boundaries,  and  he  accordingly  did  settle  them,  ds  contained  in 
the  deed,  they  should  find  for  the  defendant.    Ibid, 

What  adverse  party  may  show  to  repel,  59. 

FRAUDS— STATUTE  OF : 

1.  At  the  time  of  the  delivery  of  a  deed  for  land,  and  as  part  of  the 

inducement  for  its  execution,  it  was  orally  agreed  between  the 
vendor  and  vendee,  that  if  the  vendee  should  sell  the  mineral 
interest  in  the  land  during  vendor's  life,  he  would  pay  the  ven- 
dor one  half  of  the  amount  received  therefor;  Held,  that  such 
agreement  could  be  shown  by  oral  evidence,  and  did  not  come 
within  the  statute  of  frauds.    Michael  v.  Foily  178. 

2,  Where  an  executor,  having  power  conferred  upon  him  by  the  will 

to  sell  certain  land,  exposes  the  land  to  public  sale,  announcing 
at  the  time  that  no  deed  or  contract  for  title  would  be  given 
until  the  price  was  paid,  and  the  land  was  bid  off  by  a  purchaser, 
who  gave  his  bond  for  the  price,  but  received  no  written  ac- 
knowledgment of  his  purchase  from  the  executor;  Held,  that 
the  sale  was  a  nullity  under  the  statute  of  frauds,  and  the  heirs 
of  the  devisor  could  recover  the  possession  from  the  purchaser 
or  those  claiming  under  him.    Perkins  v.  PresneLl^  220. 

FRAUDULENT  CONVEYANCE : 
What  constitutes,  59. 

FRUCTUS  INDUSTRIALES : 
See  Chops. 

GAMINO  TABLE : 

Requisites  in  indictment  for  keeping,  449. 
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GENERAL  ASSEMBLY  : 

May  direct  how  certain  county  revenue  shall  be  applied,  92. 

GRAND  JURY : 

Statute  directing  foreman  to  mark  names  of  witnesses  on  bill  of 
indictment,  directory,  535. 

GRANT: 

See  Entry  and  Grant. 

HOMICIDE  : 

1.  When  killing  with  a  deadly  weapon  is  proven,  or  admitted  by  the 

prisoner,  the  burden  of  showing  mitigating  circumistances  is  on 
the  prisoner,  who  must  prove  them,  not  by  preponderance  of 
testimony,  or  beyond  a  reasonable  doubt,  but  to  the  satisfaction 
of  the  jury.  If  the  jury  are  left  in  doubt,  as  to  the  mitigating 
circumstances,  the  case  is  murder.    State  v.  Byers,  512. 

2.  On  a  trial  for  murder,  the  evidence  introduced  by  the  State 

showed,  that  the  prisoner  was  asked  by  the  deceased,  if  the 
prisoner  did  not  have  a  man,  who  was  with  him,  under  arrest; 
whereupon,  the  prisoner  immediately  shot  the  deceased  twice, 
and  killed  him.  The  evidence,  on  behalf  of  prisoner,  showed 
that  deceased  met  the  prisoner  in  the  road,  called  him  a  damned 
horse  thief,  and  at  the  same  time  dropped  the  muzzle  of  a  loaded 
rifle  upon  prisoner's  bowels;  that  prisoner  caught  the  rifle  and 
endeavored  to  wrench  it  from  deceased,  but  did  not  succeed; 
that  all  during  the  scuflle  deceased  was  trying  to  shoot  the 
prisoner:  that,  not  being  able  to  disarm  the  deceased,  the  pris- 
oner shot  him  t%*'ice  with  a  pistol,  and  killed  him.  The  Ck)urt 
instructed  the  jury,  that  there  was  no  element  of  inanslaughter 
in  the  case  as  disclosed  by  the  evidence;  that  if  the  State's  evi- 
dence was  believed,  the  prisoner  was  guilty  of  murder;  if  the 
evidence  oflFered  by  the  prisoner  was  believed,  he  was  guilty  of 
nothing:  Held,  that  this  charge  was  correct  and  proper    Ibid, 

Responsibility  for,  457. 

HUSBAND  AND  WIFE : 

A  stranger  is  justified  in  giving  the  wife  of  another  continued  shelter 
and  protection,  only  when  the  husband  treats  her  with  such 
violence  as  to  endanger  her  personal  safety.  Johnson  v.  AUen, 
131. 

What  evidence  is  admissible  and  inadmissible  in  action  bv  husband 
against  a  party  for  debauching  his  wife,  181. 

To  debauch  wife,  case  for  vindictive  damages,  131. 
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INDICTMENT: 

1.  Ordisarily,  it  is  sufficient  to  describe  an  offence  in  the  words  of 

the  statute.    State  v.  Hovce,  449. 

2.  A  statute  may  be  so  inaccurately  penned,  that  its  language  does 

not  express  the  whole  meaning  of  the  Legislature,  and  by  con- 
struction its  sense  is  extended  beyond  its  words>  An  indictment 
under  a  statute  of  this  kind  must  contain  averment  of  such  facts 
as  will  bring  the  case  within  the  true  meaning  of  the  statute. 
Bat.  Rev.,  ch.  82,  g  95,  is  an  instance  of  such  a  statute.    Ibid. 

3.  But  where  a  statute  makes  a  particular  act  an  offence,  and  de- 

scribed the  act  by  terms  having  a  definite  and  specific  meaning, 
without  specifying  the  means  of  doing  the  act,  an  indictment 
need  only  charge  the  act  itself,  without  its  attendant  circum- 
stances; §  1045,  oiThe  Code,  is  an  instance  of  such  a  statute. 
Ibid. 

4.  An  indictment  under  §  1045,  of  The  Code^  for  keeping  a  gambling 

table,  is  good  without  any  averment  that  the  act  was  done  '*  wil- 
fully and  unlawfully,"  or  that  games  of  chance  were  played  at 
such  table,  for  money  or  other  property.    Ibid, 

5.  An  indictment,  for  unlawfully  retailing  spirituous  liquors,  under 

ch.  175,  §  84,  Laws  1885,  is  fataUy  defective  which  charges  a  sale 
**  by  the  measure  less  than  a  gaUon,"  because  it  fails  to  so  specify 
the  offence  as  to  show  whether  the  defendant  is  charged  under 
the  first  or  second  paragraphs  of  the  section.  State  v.  HazeU,  471. 

6.  Semble  that  an  indictment  under  the  2d  and  8d  paragraphs  of  said 

section,  should  negative  the  fact  that  the  liquor  sold  was  of  the 
defendant's  own  manufacture,  and  sold  at  the  place  of  manufac- 
ture, or  the  product  of  his  own  farm.    Ibid. 

7.  The  findings  of  the  jury  in  a  special  verdict  do  not  aid  a  defective 

bill  of  indictment.    Ibid. 

8.  An  averment,  that  the  obstruction  charged  was  not  *'  for  the  pur- 

pose of  utilizing  the  water  as  a  motive  power,"  etc.,  is  essential 
in  an  indictment  under  §  1128  of  T^  Code.  State  v.  Narrows 
Island  Club,  477. 

9.  But  to  obstruct  a  navigable  water-course,  three  or  four  hundred 

yards  long  and  equally  wide,  capable  of  navigation  by  a  sloop 
drawing  three  or  four  feet  of  water,  is  indictable  at  common 
law,  and  the  common  law  form  of  indictment  is  sufficient.  Ibid. 

10.  Iron  posts  from  two  to  three  inches  in  diameter,  driven  into  bed 
of  a  navigable  water-course,  and  projecting  several  feet  above 
the  water,  are  a  nuisance  per  se,  and  the  putting  them  into  such 
water-course  is  indictable.    Ibid. 
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11.  Upon  the  trial  of  an  indictment  for  obstructing  a  navigable  wa- 

ter-course, it  is  not  necessary  to  charge  or  prove  that  actual 
damage  or  injury  has  been  suffered  by  any  vessel,  etc.  It  is  suf- 
ficient if  the  acts  charged  have  rendered  navigation  less  secure 
and  expeditious.    Ibid. 

12.  Where  an^  indictment  for  rape  was  in  the  usual  form,  charging 

the  act  to  have  been  with  force  and  against  the  will  of  prosecu- 
trix, it  was  error  to  instruct  the  jury,  that  if  the  prisoner  un- 
lawfully had  connection  with  prosecutrix  with  her  consent,  she 
being  at  the  time  tinder  ten  years  of  age,  he  was  guilty.  State 
V.  Johnson,  494, 

18.  If  a  child  under  ten  years  of  age  is  forcibly  ravished,  her  age  need 
not  be  set  out  in  the  indictment.  If  she  consents  to  the  connec- 
tion her  age  must  be  charged.     Ibid. 

14.  The  statute,  Code,  §  1742,  requiiing  the  foreman  of  the  Grand 

Jury  to  mark  on  the  bill  the  names  of  witnesses  sworn  and  ex- 
amined, is  directory,  and  its  not  appearing  by  endorsement  on 
a  bill  that  the  only  witness  had  been  sworn  and  examined,  is  no 
ground  for  quashing  the  indictment  or  arresting  the  judgment. 
State  V.  Hollingsworth,  535. 

15.  Under  Chap.  417,  Acts  of  1887,  the  Superior  Court  of  the  County 

has  jurisdiction  of  an  indictment  against  one  who  sold  spirituous 
liquors,  &c.,  within  two  miles  of  either  of  the  places  in  Hender- 
son County  named  in  the  Act.    1  bid. 

16.  Where  an  indictment,  upon  which  witnesses  had  been  examined, 

was  returned  by  tlie  grand  jury  **  a  true  bill,"  and  quashed  be- 
cause it  did  not  sufficiently  charge  the  offence  intended,  and 
thereupon  a  new  bill  for  the  offence  was  sent  and  returned  into 
Court  "  a  true  bill,"  without  a  re-examination  of  the  witnesses 
upon  this  bill;  Held,  that  it  should  be  quashed.  State  v.  Ivey, 
589. 

17.  Ordinarily,  a  motion  by  the  defendant  to  quash  an  indictment, 

must  be  made  before  the  plea  of  not  guilty,  or  it  will  not  be 
allowed;  but  the  Court  may,  in  its  discretion,  allow  the  motion 
after  the  plea  of  not  guilty.    State  v.  Miller,  543. 

18.  A  motion  to  quash  may  be  made  by  the  State,  at  any  time  be- 

fore the  defendant  has  been  actually  tried  upon  the  indictment. 
Ibid. 

19.  An  indictment  under  ^  1054  of  Ttie  Code,  for  neglecting  the  duties 

imposed  by  law  ujwn  an  overseer  of  the  road,  is  fatally  defec- 
tive, if  it  fail  to  charge  tliat  defendant  **  iml/iUly  negleeted,"'  &c. 
Ibid. 
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20.  Under  said  section,  it  is  not  necessary  to  specially  charge  in  the 
indictment,  that  **  it  became,  and  was  the  duty  "  of  the  overseer 
to  repair  the  road.  But  such  a  charge  is  necessary,  when  the 
indictment  is  for  a  violation  of  a  private  statute,  making  it  the 
duty  of  a  particular  person,  or  several  persons,  to  repair  a  par- 
ticular road.    Ibid. 

31.  An  indictment  agaiiftt  a  road  overseer  for  neglecting  to  keep  his 
road  in  repair,  which  does  not  charge  a  wilful  neglect,  cannot 
be  supported  under  §  2022,  of  The  Code,    Ibid. 

22.  An  indictment,  charging  that  defendant  unlawfully  sold  to  A  B, 

*' spirituous  liquors  by  the  measure  less  than  a  gallon,  to- wit: 
by  the  quart  »  ♦  *  *  not  having  license  to  sell  spirituous 
liquors  by  the  measure  aforesaid,"  is  fatally  defective,  both 
under  the  laws  of  188?,  ch.  175,  and  the  laws  of  1887,  ch.  185, 
for  reasons  given  in  State  v.  Hajsell.  ante.    State  v.  Suttan,  474. 

23.  In  an  indictment  for  perjury,  the  defendant  was  charged  with 

swearing  falsely  in  a  certain  criminal  proceeding  against  several 
persons  named  therein,  including  John  Gfreen.  The  State,  on 
the  trial,  offered  in  evidence  a  State's  warrant  in  the  criminal 
proceeding  mentioned,  in  which  the  name  John  Oreen,  did  not 
appear,  but  the  name  O.  Ghreen,  did;  Held,  that  there  was  a 
fatal  variance  between  the  charge  in  the  indictment  and  the 
proof,  and  the  warrant  should  not  have  been  admitted  in  evi- 
dence.   State  V.  Oreen,  547. 

24.  There  was  no  necessity  to  describe  the  criminal  proceeding  with 

such  particularity  in  the  indictment;  it  would  have  been  suffi- 
cient to  refer  to  it  in  such  way  and  terms  as  to  designate  it  with 
certainty.  But  being  described  by  a  material  distinguishing 
particular,  appearing  in  it,  the  proof  should  have  corresponded 
with  the  charge  in  all  material  respect.    Ibid. 

25.  The  strict  rules  of  pleading  in  criminal  actions  are  wisely  devised 

and  must  be  adhered  to.    Ibid. 

26.  An  indictment  for  obstructing  a  public  road,  which  gives  the 

termini  of  the  road,  and  describes  it  substantially  as  it  is  de- 
scribed in  the  order  of  the  County  Commissioners  establishing 
it,  is  good;  and  a  motion  in  arrest  of  judgment,  based  upon  the 
insufficiency  of  the  description  of  the  road,  will  be  refused. 
Stqfe  V.  Smith,  550. 

Description  ( f  married  woman  as  **  spinster,"  no  ground  for  arrest 
of  judgment  in  indictment  for  fornication  and  adultery,  410. 

For  disposing  of  mortgaged  property,  454. 

INFANTS: 

Statute  of  presumptions  has  no  saving  clause  in  favor  of  femes 
covert  and,  46.  • 
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INJUNCTION : 

1.  Where  a  sale  and  conveyance  of  land  had  been  made  and  bonds 

and  mortgage  executed  to  secure  the  purchase  money,  and  the 
purchaser  brought  an  action  for  an  alleged  fraud  in  the  contract 
of  sale,  and  asked  for  a  cancellation  of  the  papers,  &c.,  and 
moved  for  an  injunction  to  restrain  defendant  from  collecting 
or  disposing  of  the  bonds  until  the  hearing;  and  the  evidence, 
offered  in  support  of  the  motion,  tended  to  prove  that  the  action 
was  brought  in  good  faith;  Held,  that  though  the  answer,  ad- 
mitting some  of  the  material  allegations  of  the  complaint,  denied 
others,  and  alleged  matters  in  defence,  and  put  in  question  the 
matter  in  litigation,  still  the  cause  of  action  being  serious,  and 
there  being  a  doubt,  it  was  proper  to  grant  the  injunction  until 
the  hearing.     Caldwell  v.  Stirewalt,  201. 

2.  Though  one,  who  would  have  a  sale  avoided  for  fraud,  should 

abandon  it  on  discovering  the  fraud,  and  give  notice  thereof 
promptly  to  the  vendor,  where  the  purchaser  alleges  that  he  did 
so,  and  details  in  his  complaint  his  actions  in  respect  thereto, 
and  on  a  reasonable  interpretation  of  his  conduct,  in  view  of  the 
facts,  it  is  doubtful  whether  he  did  or  did  not  abandon  the  sale, 
a  decision  of  the  question  of  abandonment  should  be  deferred 
until  the  hearing.    Ibid. 

INNOCENT  WOMAN : 

The  definitions  of  **  innocent  woman,"  and  **incontinency,"  con- 
tained in  State  v.  Davis,  92  N.  C,  764,  and  State  v.  Moody,  08 
N.  C,  671,  construing  §  1113  of  The  Code,  approved.  State  v. 
Brouni,  519. 

mSANITY: 

1.  A  defendant  on  trial  for  murder  entered  the  following  plea:    *'  I 

admit  the  killing,  but  was  insane  at  the  time  of  the  commission 
thereof;  therefore  not  guilty."  The  Court  rejected  all  of  the 
plea  except  that  of  "not  guilty;"  Held,  that  such  action  was 
proper,  as  under  the  plea  of  not  guilty  every  defence,  in  repel- 
ling, or  mitigating  and  reducing  the  offence  to  a  lower  grade, 
was  admissible.    State  v.  Potts,  457. 

2.  It  is  competent  in  all  judicial  trials  for  those,  who  have  had  op- 

portunities of  observing  a  person,  to  testify  as  to  their  opinions 
of  his  sanity  or  insanity,  although  such  witnesses  are  not  ex- 
perts.   Ibid, 

3.  The  law  recognizes  ''delirium  tremens"  as  a  form  of  diseased 

mind  which  excuses  crime  committed  while  the  prisoner  was 
laboring  under  it  to  a  degree  that  dethroned  reason.  But  "  dip- 
somania "  and  **  moral  insanity  "  are  not  recognized  by  our  law^ 
as  defences.    Ibid, 
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4.  Some  forms  of  iiujanity,  when  shown  to  exist,  are  presumed  to 

continue,  but  ''delirium  tremens''  does  not  come  within  that 
class,  although  chronic  insanity,  produced  by  alcohol,  and  as- 
suming a  permanent  form  such  as  to  undermine  reason,  does. 
Ibid. 

5.  The  prisoner's  drunken  condition  at  the  time  of  the  commission 

of  a  crime  does  not  repel  malice  and  reduce  his  crime  to  a  lower 
grade.    Ibid. 

6.  The  test  of  accountability  for  crime  is  the  ability  of  the  accused 

to  distinguish  right  from  wrong,  and  that  in  doing  a  criminal 
act  he  is  doing  wrong.     Ibid. 

INSTRUCTIONS : 

See  Judge's  Charge. 

INTENT: 

When  evidence  of  intent  is  and  is  not  competent,  59. 

INTERPLEA : 

Burden  of  proof  in,  206. 

ISSUES: 

1.  When,  in  an  action  of  ejectment,  it  is  alleged  in  the  complaint 

**  that  plaintiff  was  the  owner"  and  "  entitled  to  the  possession'* 
of  the  land  in  controversy,  and  the  defendant,  in  his  answer, 
denies  each  of  these  allegations,  and  sets  up  new  matter  as  a 
defence ;  Held,  to  be  error  to  refuse  to  submit  the  issues  raised 
by  the  allegations  of  the  complaint,  and  to  only  submit  those 
issues  arising  on  the  new  matter  set  up  in  the  answer.  David, 
son  V.  Gifford,  18. 

2.  The  material  issues  of  fact,  raised  by  the  pleadings,  must  be  sub- 

mitted, unless  it  appears  to  the  Court  that  this  right  is  waived 
by  the  parties.    Ibid. 

3.  When  the  pleadings  are  so  framed  as  to  present  the  case  of  either 
party  in  more  than  one  aspect,  as  to  the  evidence  that  may  be 
produced,  the  issues  shotild  not  be  so  framed  as  to  exclude  any 

'^pci^tinent  evidence  affecting  the  merits,  but  should  be  so  shaped 
as  to^mbrace  the  whole  of  the  material  allegations  controverted. 
This  nmX  be  insisted  upon,  as  of  right,  by  either  party  to  the 
action.    Ibid, 

Special  issue  in  action  for  damages,  810. 

100—38 


594  INDEX. 


JUDGE—EXPRESSION  OF  OPINION  BY : 

1.  A  remark  br  a  Judge,  in  the  hearing  of  the  jury,  when  he  per- 

mitted, in  his  discretion,  a  witness  to  be  recalled  and  asked  a 
question  to  impeach  his  credibility,  that  if  he  had  known  counsel 
intended  to  ask  that  question,  he  would  not  have  allowed  the 
witnesd  to  be  recalled,  is  not  an  expression  x>f  opinion  about  the 
facts,  in  violation  of  the  Act  of  1796.   De  Berrji  v.  Railroad,  810. 

2.  The  Judge,  in  summing  up  the  evidence  of  the  prosecutrix,  said, 

"  whether  her  testimony  be  true  or  false,  she  testified  most  posi- 
tively that  the  prisoner  was  the  man  who  committed  the  rape 
upon  her,"  and  was  about  to  proceed  to  consider  the  other  testi- 
mony, when  prisoner's  counsel  called  attention  to  his  failure  to 
state  that  the  prosecutrix  had  said  that  she  did  not  know  the 
woman  C  G,  to  which  the  Judge  said,  *^  Yes,  I  believe  that  she 
did  say  that  f  Held,  that  such  remark  was  a  sufficient  response 
to  the  request  of  prisoner's  counsel,  and  did  not  convey  an 
opinion  of  the  Judge  in  violation  of  §  413,  The  Code.  State  v. 
Freeman,  429. 

S.  On  an  indictment  for  slandering  an  innocent  woman,  a  witneas 
for  defendant,  in  answer  to  question  by  the  Solicitor,  said  prose- 
cutrix's character  was  good.  The  defendant's  counsel  asked  him 
if  he  had  not  heard  one  G  say  that  he  had  had  sexual  intercouise 
with  prosecutrix?  Thereupon  the  Solicitor  said  to  the  Court, 
that  he  would  not  object  to  the  inquiry,  if  he  would  be  allowed 
to  prove  that  G,  who  was  then  in  Texas,  had  denied  making 
such  statement.  Defendant's  coimsel  said  he  would  object  to 
such  proof.  The  Judge  then  asked  defendant's  counsel,  in  the 
hearing  of  the  jury,  if  he  thought  "  that  would  be  fair?"  Held, 
that  the  remark  of  the  Judge  was  no  violation  of  §  413  of  The 
Code,    State  v.  Brourti,  519. 

4.  An  objection  to  remarks  made  by  the  Judge,  during  the  trial, 
must  be  in  apt  time.  Such  an  objection  made  after  verdict,  is 
not  in  apt  time.    1  bid. 

JUDGE'S  CHARGE : 

1.  Errors  in  a  Judge's  charge  must  be  pointed  out  specifically,  and 

they  will  not  be  searched  for  in  an  entire  charge,  under  an  ex- 
ception **  to  the  charge  as  given."    Dugger  v.  McKesson,  1. 

2.  A  charge  to  the  jury,  that  when  one  mortgages  a  stock  of  goods 

to  secure  a  debt,  and  is  permitted  to  remain  in  possession  of 
them,  to  use  them  as  his  own,  and  sell  and  replenish  the  stock, 
and  deal  with  them  as  in  ordinary  course  of  business  one  deals 
with  his  own  property,  the  transaction  is  fraudulent  and  void 
as  to  creditors,  without  referring  to  the  intent  with  which  the 
uieed  was  made,  is  erroneous.    Phifer  v.  Erwin,  59. 
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3.  An  issue  being,  whether  the  plaintiff,  relying  upon  such  (fraudu- 

lent) representation,  purchased  the  lot  from  the  defendant,  it 
was  proper  to  charge  the  jury  that,  if,  upon  the  evidence,  they 
found  that  plaintiff  and  defendant  agreed  for  A  B  to  settle  the 
boundaries,  and  he  accordingly  did  settle  them,  as  contained  in 
the  deed,  they  should  find  for  the  defendant.  Bamtap  v.  Wal- 
lace^  76. 

4.  It  is  not  the  duty  of  the  Judge  to  charge  the  jury  upon  a  single 

selected  fact,  nor  is  he  bound  to  charge  in  the  language  asked 
for  in  a  special  instruction.    Michael  v.  FoU,  178. 

5.  Where  an  issue  is  submitted  to  the  jury  and  thejparty  upon  whom 

rests  the  burden  of  proof  refuses  to  offer  any  evidence,  it  is 
proper  for  the  Judge  to  direct  the  jury  to  answer  the  issue  in 
favor  of  the  Cjither  side.     WaUace  v.  Eobeaon,  206. 

6.  If  the  Judge,  while  not  giving  a  special  instruction  in  very  words, 

puts  the  defence  raised  therein  distinctly  to  the  jury,  there  is 
no  cause  for  complaint.     Conwell  v.  Mann,  284. 

7.  Under  g  415  ot  The  Code,  the  Judge  may  disregard  oral  prayers 

for  special  instructions.    State  v.  Horton,  443. 

8.  On  an  indictment  under  chap.  248,  Laws  of  1885,  for  seduction 

under  promise  of  marriage,  it  being  proven  that  prosecutrix  had 
a  child  which  resembled  defendant;  that  defendant  had  admit- 
ted a  promise  of  marriage,  but  said  in  his  admission  that  he 
only  did  it  for  **  devilment,"  and  that  prosecutrix's  character  for 
virtue  was  good,  there  was  no  error  in  the  refusal  of  the  Court 
to  charge  that  there  was  no  evidence  to  support  the  charge  con- 
tained in  the  indictment.    IbicL 

9.  The  defendant  asked  a  special  instruction,  beginning:    **If  the 

jury  believe  the  testimony  of  S  W,"  &c.  The  Judge  gave  the 
instruction  thus:  **  If  the  jury  believe  from  the  testimony  of 
S  W,"  &c.;  Heldy  that  it  was  proper  to  insert  the  word  "from,' 
because  it  is  the  province  of  the  jury  to  interpret  and  determine 
what  is  proved  by  a  witness.    Ibid, 

10.  Where  an  indictment  for  rape  was  in  the  usual  form,  charging 

the  act  to  have  been  with  force  and  against  the  wiU  of  prosecu- 
trix, it  was  error  to  instruct  the  jury,  that  if  the  prisoner  un- 
lawfully had  connection  with  prosecutrix  with  her  consent,  she 
being  at  the  time  under  ten  years  of  age,  he  was  guilty.  State 
V.  Johnson,  494. 

11.  If  a  child  under  ten  years  of  age  is  forcibly  ravished,  her  age 

need  not  be  set  out  in  the  indictment.  If  she  consents  to  the 
connection  her  age  must  be  charged.    Ibid, 
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12.  On  trial  for  murder,  the  evidence  introduced  by  the  State  showed, 
that  the  prisoner  was  asked  by  the  deceased,  if  the  prisoner  did 
not  hav«  a  man,  who  was  with  him,  under  arrest;  whereupon, 
the  prisoner  immediately  shot  the  deceased  twice,  and  killed 
him.  The  evidence,  on  behalf  of  the  prisoner,  showed  that  de- 
ceased met  the  prisoner  in  the  road,  called  him  a  damned  horse 
thief,  and  at  the  same  time  dropped  the  muzzle  of  a  loaded  rifle 
upon  prisoner's  bowels;  that  prisoner  caught  the  rifle  and  en- 
deavored to  wrench  it  from  deceased,  but  did  not  succeed;  that 
all  during  the  scuflle  deceased  was  trying  to  shoot  the  prisoner; 
that,  not  being  able  to  disarm  the  deceased,  the  prisoner  shot 
him  twice  with  a  pistol,  and  killed  him.  The  Court  instructed 
the  jury,  tliat  there  was  no  element  of  manslaughter  in  the  case 
as  disclosed  by  the  evidence;  that  if  the  State's  evidence  was 
believed,  the  prisoner  was  guilty  of  murder;  if  the  evidence  of- 
fered by  the  prisoner  was  believed,  he  was  guilty  of  nothing; 
Hddy  that  this  charge  was  correct  and  proper.  State  v.  ByerSy 
512. 

18.  On  the  trial  of  an  indictment  under  §  1118  of  The  Code,  the  fol- 
lowing special  instruction  was  asked  by  the  defendant,  and  re- 
fused by  the  Judge:  That  in  passing  upon  her  innocence,  it  is 
not  requisite  that  the  woman  should  commit  a  criminal  act  of 
sexual  intercourse,  but  it  is  sufficient  if  the  jury  flnd  such  acts 
of  indulgence  in  sexual  propensities  and  a  willingness  to  submit 
to  the  embraces  of  a  man,  short  of  actual  connection,  which  are 
inconsistent  with  innocence  and  purity;  and  that  if  she  attempt- 
ed to  have  such  connection  and  it  was  ineffectual,  not  because 
of  her  repugnance,  but  of  some  physical  defect  in  her  person, 
she  is  not  an  innocent  woman  in  contemplation  of  the  statute; 
Held,  that  the  refusal  to  give  the  instruction  was  proper.  State 
V.  Broum,  519. 

14  The  neglect  or  omission  of  the  Judge  below  to  give  a  specific  in- 
struction, imless  asked  so  to  do,  is  not  assignable  for  error. 
State  V.  Bailey,  528. 

15.  A  prayer  for  a  special  instruction,  not  warranted  by  the  evidence, 
must  be  refused.    State  v.  Smithy  550. 

As  to  parol  trust,  404. 

As  to  variance,  419. 

In  response  to  request  of  counsel,  429. 

JUDGMENT : 

1.  When  the  recoil  contains  no  notice  or  suggestion  of  the  death  of 
a  party,  a  judgment  rendered  against  such  deceased,  after  his 
death,  is  not  void,  but  only  voidable.    Orubb  v.  Lookabill^  d67. 
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2.  Upon  the  affirmance  by  the  Supreme  Covat  of  a  judgment  of 
th«»  Superior  Court  in  favor  the  plaintiff,  he  is  entitled,  upon 
motion,  to  judgment  against  the  sureties  upon  an  undertaking 
to  stay  execution  pending  appeal;  and  such  affirmance  is  con- 
clusive of  the  liability  of  the  sureties.  Oakley  v.  Van  Noppen, 
287. 

8.  When  this  C!ourt  announces  its  decision,  that  there  is  no  error  in 
the  judgment  rendered  in  the  Court  below,  that  Court  has  no 
right  or  power  to  modify  the  judgment  in  any  respect.  The 
judgment  cannot  be  modified  except  by  a  direct  proceeding, 
alleging  fraud,  mistake,  imposition,  &c.  This  rule  holds  and 
applies  also  to  an  adjudication  upon  an  interlocutory  order  re- 
viewed on  appeal.    Dohson  v.  Simonton,  56. 

4.  The  Superior  Court  has  no  right  to  disturb  a  judgment  which  has 
been  affirmed  by  the  Supreme  Court,  no  matter  how  unjust  the 
ruling  might  be,  if  it  were  an  open  question.    Ibid, 

Against  agent,  when  conclusive  against  principal,  28. 

When  amended  in  Supreme  Court,  294. 

When  not  void  for  irregularity,  423, 

Supreme  Court  will  render,  on  whole  record,  38. 

JURISDICTION : 

1.  The  appellate  jm-isdiction  of  this  Court  is  limited  to  the  correc- 

tion of  errors  in  the  rulings  below.    Hence,  when  there  has  been 

'  no  ruling  thereon  in  the  lower  Court,  this  Court  cannot  {miss 

upon  a  question  presented  by  the  record.     Tyson  v.  Tyson,  360. 

2.  Under  chap.  417,  Acts  of  1887,  the  Superior  Court  of  the  county 

has  jurisdiction  of  an  indictment  against  one  who  sold  spiritu- 
ous liquors,  &c.,  within  two  miles  of  either  of  the  places  in 
Henderson  County  named  in  the  Act.  State  v.  Holling8UX>rth, 
535. 

8.  The  point  that  the  Court  has  not  jurisdiction  may  be  made  at 
any  time  by  mere  suggestion,  or  by  motion  to  quash;  or  the 
Cotirt,  ex  mero  motu,  may  take  notice  of  it.  State  v.  Miller , 
543. 

4.  Neither  consent  nor  waiver  can  confer  jurisdiction,  and  the  Court 
will  not  proceed,  when  it  appears  from  the  record  that  it  has  no 
authority.    Ibid. 

6.  The  actions  and  decisions  of  tribunals,  having  jurisdiction  to  ac- 
complish a  purpose  contemplated  and  allowed  by  law,  are  not 
to  be  lightly  treated  and  ignored.  Jurisdiction  attaching,  the 
presumption  is  in  favor  of  its  liaving  been  properly  exercised, 
and  the  action  of  the  tribunal  will  be  upheld,  however  errone- 
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ous  or  irregular  in  matters  of  detail,  until  set  aside  or  reversed 
by  proper  authority.    State  v.  Smithy  550. 

Of  Justice  of  the  Peace,  89. 

Of  actions  on  administration  bonds,  348. 

Only  Court  before  whom  prisoner  is  tried  has  jurisdiction  to  permit 
him  to  be  farmed  out,  414. 

JURY: 

1.  A  juror  drawn  on  a  special  venire^  under  ch.  68,  §  19,  L.  1885, 

is  competent  under  §  1722  of  The  Code,  although  not  a  freeholder. 
State  V.  Freeman^  429. 

2.  The  refusal  to  reject  an  incompetent  jiiror  cannot  be  assigned  for 

error,  if  the  prisoner  falls  to  exhaust  his  peremptory  challenges. 
lUd. 

8.  The  partitions  of  the  jury  box,  instead  of  being  marked  '*  No.  1 " 
and  **No.  2,"  were  marked  ** jurors  drawn"  and  "jurors  not 
drawn"  ;  there  was  a  lock  on  each  partition,  but  one  key  un- 
locked both  ;  there  was  but  one  key,  and  that  was  placed  in  the 
custody  of  the  Register,  and  ex-ojficio  Clerk  to  the  Board  of 
County  Commissioners,  by  the  Chairman  of  the  Board ;  Held, 
that  a  special  venire  drawn,  under  the  direction  of  the  precdding 
Judge,  from  such  boxes  was  legal.  (See  §§  1726,  1789,  of  The 
Code.)    State  v.  Potts,  457. 

4.  The  finding  of  the  Court  below,  that  a  juror  is  indiff^^nt,  cannot 

be  reviewed.  Therefore,  where,  on  a  trial  for  murder,  a  juror 
states  that  he  has  formed  the  opinion  that  the  prisoner  is  guilty 
on  report  merely,  and,  while  it  would  require  evidence  to  re- 
move this  impression,  yet  he  cotild  on  hearing  the  evidence  from 
the  witnesses  and  the  law  from  the  Court,  decide  impartially ; 
it  was  held,  that  the  Court  below  haviug  decided  that  he  was 
indifferent  there  is  no  review  in  this  Court.    Ibid, 

5.  A  juror  related  to  the  prisoner  by  affinity  within  the  ninth  degree 

is  disqualified  to  sit  in  the  cause,  and  was  properly  rejected  upon 
challenge  of  the  State.    Ibid, 

6.  If  a  juror  is  rejected  upon  an  improper  ground  of  challenge  made 

by  the  State,  the  prisoner  cannot  assign  it  for  error,  if  a  jury  is 
obtained  before  he  has  exhausted  his  peremptory  challenges. 
Ibid, 

1.  A  plea  in  abatement,  on  the  ground  of  the  incompetency  of  one 
of  the  grand  jurors,  put  in  after  pleading  to  the  indictment,  is 
not  in  apt  time.     Ibid, 

8.  In  respect  to  payment  of  taxes  the  law,  as  to  the  competency  of 
regular  jurors  and  tales  jurors  to  serve,  is  the  same ;  and  one, 
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who  has  not  paid  his  taxes,  for  the  fiscal  year  preceding  the  first 
Monday  in  September  next  before  the  time  he  is  called  on  to 
serve,  will  be  excluded  on  the  challenge  of  either  party.  State 
T.  Hargrave,  484. 

9.  A  defendant,  in  an  indictment  for  an  offence  other  than  capital, 
having  only  four  peremptory  challenges  to  jurors,  cannot  chal- 
lenge a  fifth  juror  peremptorily,  if  he  had  first  challenged  one 
of  the  four  for  cause,  which  was  properly  disallowed.    Ibid, 

10.  Four  jurors,  after  the  case  was  given  to  the  jury  and  they  had 

retired  to  consider  their  verdict,  took  a  drink  of  whiskey,  fur- 
nished by  one  of  the  jury  out  of  a  fiask  he  had  in  his  pocket,  but 
none  of  them  became  intoxicated.  The  paper  charged  in  the 
indictment  to  have  been  forged  by  the  defendant,  and  which  the 
State  had  put  in  evidence,  was  in  an  unlocked  drawer  in  the 
room  with  the  jury,  but  none  of  them  looked  at  it ;  Heldy  that 
upon  these  facts,  there  was  no  such  misconduct  as  vitiated  the 
verdict  of  the  jury.    State  v.  Bailey ,  528. 

11.  Upon  a  motion  to  set  aside  a  verdict  for  improper  conduct  on  the 

part  of  the  jury,  the  refusal  of  the  judge  to  hear  affidavits  of 
members  of  the  jury,  is  not  error.    Ibid, 

12.  A  plea  in  abatement,  on  the  ground  of  the  incompetency  of  one 

of  the  grand  jurors,  put  in  after  pleading  to  the  indictment,  is 
not  in  apt  time.    State  v.  Potts,  4o7. 

What  evidence  necessary  to  impeach  verdict  of,  181. 

Not  indispensable  in  assessing  value  of  property  taken  by  right 
of  eminent  domain,  408. 

JURY  BOX : 
See  Jury. 

JUSTICE  OF  THE  PEACE : 

1.  The  judgment  of  a  Justice  of  the  Peace  that  a  defendant,  charged 

with  an  offence  of  which  a  Magistrate  has  final  jurisdiction,  is 
guilty,  and  imposing  a  fine,  is  not  void  because  of  irregularity 
in  the  warrant  when  defendant  failed  to  appeal.  State  v.  Dulay 
423. 

2.  Where  defendants,  adjudged  guilty  and  to  pay  a  fine  and  costs, 

promised  to  pay  the  same  within  t^n  days,  and  upon  such  prom- 
ise were  permitted  to  go  at  liberty,  it  was  within  the  power  of 
the  Magistrate  to  order  their  arrest  upon  their  failure  to  make 
such  payment  at  the  time  agreed  on.    Ibid. 

3.  In  such  a  case,  the  fact  that  the  defendants  had  been  arrrested  on 

the  original  warrant  by  the  same  specially  deputized  officer,  who 
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had  in  hand  the  second  order  of  arrest,  was  some  evidence  that 
they  had  notice  of  the  capacity  in  which  he  was  acting,  when 
he  attempted  to  arrest  them  under  the  second  order.  Ibid, 
4.  Although  Justices  of  the  Peace  are  the  sole  judges  of  the  *'  extra- 
ordinary cases  •'  provided  for  in  §  645  of  The  Code,  yet  it  is  well 
that  they  should  set  out,  in  the  si)ecial  deputation,  that  it  is 
done  for  the  want  of  a  regularly  constituted  officer.    Ibid, 

6.  A  Justice  of  the  Peace  has  no  jwwer  to  allow  a  party,  accused  of 
an  offence  of  which  he  has  not  final  jurisdiction,  to  give  bail  dur- 
ing the  postponement  of  the  examination.  The  Code,  g§  1132. 
1139,  1144,  does  not  warrant  such  a  proceeding.  If  any  delay 
in  the  examination  is  necessary,  the  accused  must  be  kept  in 
the  custody  of  tlie  Sheriff  or  other  officer  of  the  law,  until  the 
examination  is  resiuned.    State  v.  Janes,  438. 

6.  A  bond  or  recognizance  for  the  appearance  of  one  accused  of  lar- 

ceny before  a  Justice  of  the  Peace  at  a  fixed  time  and  place,  that 
an  examination  of  the  charge  may  be  had,  is  void.    Ibid. 

7.  A  Justice  of  the  Peace  can  only  exercise  such  powers  as  are  con- 

ferred upon  him  by  the  Ck)n8titution,  Ai*t.  IV,  g  27,  and  the  stat- 
utes in  harmony  therewith.  His  jurisdiction  is  special,  not  gen- 
eral, and  Ills  authority  is  not  to  be  enlarged  by  principles  of  law 
applicable  to  courts  of  general  jurisdiction ;  nor  can  he  adopt 
methods  of  i)rocedure  not  strictly  allowed  by  law.    Ibid, 

8.  Under  §  907,  of  Ttie  Code^  a  Justice  is  not  authorized  to  remove 

the  place  of  trial  of  a  cause  beyond  his  township.  State  v. 
Warren,  489. 

9.  A  Justice  of  the  Peace,  before  whom  a  warrant  for  bastardy  was 

returnable  at  10  A.  M.,  of  his  own  motion,  changed  the  place  of 
hearing  to  a  point  eight  miles  distant,  and  in  another  township, 
and  the  hour  of  hearing  to  1  P.  M.  The  relator  was  not  notified 
of  the  change  of  the  place  of  trial  until  10  A.  M.  She  protested 
against  the  place  selected  for  the  trial,  on  account  of  the  dis- 
tance, and  because  she  had  no  means  of  riding  to  it.  The  roads 
were  in  wretched  condition,  and  it  rained  all  day.  The  Justice, 
however,  went  to  the  place  appointed,  tried  the  case,  in  the  ab- 
sence of  relator  and  State's  witnesses,  and  discharged  the  de- 
fendant. Upon  being  notified  of  the  discharge  of  the  defendant, 
the  relator  gave  the  Justice  notice  of  appeal,  and  he  promised 
her  to  send  up  the  papers  to  the  next  term  of  Court.  He  failed 
to  do  this,  assigning  as  a  reason,  that  his  fees  had  not  been  paid. 
The  relator,  finding  out  at  Court,  that  the  appeal  had  not  been 
sent  up,  applied  at  that  term  for  a  writ  of  recordari;  Held,  that 
upon  these  facts,  the  motion  of  tlie  relator  to  put  the  case  on 
the  trial  docket  was  proi>erly  granted.     Ibid. 
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10.  An  application  for  a  writ  of  recordari,  as  a  substitute  for  an  ap- 

peal, need  not  contain  an  averment  of  merits,  when  the  appeal 
Was  lost  by  the  conduct  and  neglect  of  the  Justice  who  tried  the 
case.    Ibid. 

11.  An  appeal,  from  an  order  of  the  Superior  CJourt  for  the  docketing 

of  a  case  brought  up  from  a  Justices'  Court  by  recordari,  is  pre- 
mature, and  will  be  dismissed.    Ibid. 

Jurisdiction  of,  89. 

Not  Courts  of  record,  419. 

Records  of,  how  far  evidence,  131. 

LANDLORD  AND  TENANT : 

Where  the  prosecutor  occupied,  with  his  family,  a  house  belonging 
to  the  defendant,  several  hundred  yards  distant  from  the  de- 
fendant's dwelling-house,  but  on  his  plantation,  under  a  contract 
by  which,  for  his  services  as  a  laborer,  the  prosecutor  wafi  to 
have  furnished  him  a  dwelling  place  and  a  monthly  allowance 
of  meal  and  meat,  with  the  privilege  of  cultivating  a  small  strip 
of  land  for  his  own  benefits,  and  the  defendant,  by  threats  and 
demonstration  of  deadly  weapons  and  an  array  of  numbers, 
against  which  resistance  would  have  been  useless,  drove  the 
prosecutor  out  of  the  house;  Hddy  that  the  relation  of  lessor 
and  lessee  existed  between  the  defendant  and  the  prosecutor, 
and  that  the  defendant  and  those  aiding  and  abetting  him  were 
guilty  of  &  forcible  entry.    State  v.  Smithy  466. 

LEADING  QUESTIONS : 

When  the  Court  may  relax  rule  as  to,  181. 

LEGATEE : 
See  Will. 

LEGISLATURE : 

See  General  Assembly. 

LEVY: 

A  sale  of  real  estate  under  an  execution  issued  on  a  judgment  which 
is  a  lien  thereon,  is  valid  without  a  levy.  Farrior  v.  Houston, 
869. 

LICENSE : 

See  Liquor,  Sale  of,  and  Taxes  and  Taxation. 

LIFE  TENANT : 

What  timber  and  wood  he  may  cut,  41. 
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LIMITATIONS-STATUTE  OF : 

1.  Where  a  contract,  entered  into  by  an  individual  and  a  copartner- 

ship, is  reduced  to  writing,  and  signed  and  sealed  by  the  indi- 
vidual, and  the  firm  name  is  signed,  and  a  seal  put  after  it  by 
a  member  of  the  firm,  the  instrument  is  the  covenant  of  the 
individual,  and  the  simple  contract  of  the  firm.  BurweU  v. 
Linthicum,  145. 

2.  An  action  on  such  an  instrument  is  barred  by  the  statute  of  lim- 

itations after  three  years  from  the  time  it  arose,  as  to  the  co- 
partnership and  the  members  thereof.    Ibid. 

8.  In  1882  defendant's  intestate  contracted  to  build  a  house  for  plain- 
tifiTs  intestate.  The  house  was  completed,  turned  over  to,  and 
accepted  by  plaintifTs  intestate  in  1888.  In  1887,  plaintiff  sued 
on  the  contract  to  recover  for  defective  work  done  on  the  house, 
contrary  to  the  terms  of  the  contract,  which  defects  were  not 
discovered  until  1885;  Heldj  (1)  that  the  cause  of  action  arose  at 
the  time  the  house  was  completed  and  accepted,  and  was  barred 
after  three  years  from  that  time;  (2)  that  the  action  would  have 
been  at  law,  under  the  former  system  of  practice,  and,  there- 
fore, did  not  come  within  the  saving  in  sub-sec.  (9),  §  155,  of 
TJie  Code.    Ibid. 

When  executor  or  administrator  entitled  to  credit  for  payments 
made  upon  claims  barred,  99 

LIQUOR— SALE  OF : 

1.  A  distiller,  licensed  uhder  the  laws  of  the  United  States,  cannot 

sell  liquor  of  his  own  manufacture  in  violation  of  the  laws  of 
the  State.    State  v.  Hazell,  471. 

2.  A  sale  of  liquor  800  or  400  yards  from  the  distillery,  though  on 

the  defendant's  own  farm,  is  not  a  sale  '*  at  the  place  of  manu- 
ufacture,"  within  the  meaning  of  the  statute.    Ibid, 

8.  Section  45,  ch.  135,  L.  1887,  repeals  the  laws  **  imposing  taxes"  on 
the  subjects  "  revised,"  but  does  not  repeal  the  penalties  imposed 
for  a  violation  of  the  Revenue  Laws.    State  v.  Sutton,  474. 

4.  The  proviso  in  g  34,  ch.  175,  L.  1885,  in  reference  to  sale  of  liquor 

by  distillers,  &c. ,  applies  to  sales  of  07ie  quart  or  more,  but  not 
to  sales  of  less  than  a  quart.  Sales  **  in  quantities  of  one  qtuirt 
or  less,"  are  excluded  from  the  benefits  of  the  proviso  in  §  31, 
ch.  185,  L.  1887.     Ibid, 

5.  An  indictment,  charging  that  defendant  unlawfully  sold  to  A  B, 

*'  spirituous  liquors  by  the  measure  less  than  a  gallon,  to- wit:  by 
the  quart  *  *  *  not  having  license  to  sell  spirituous  liquors 
by  the  measure  aforesaid,"  is  fatally  defective,  both  under  the 
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laws  of  1885,  ch.  175,  and  the  laws  of  1887,  ch.  135,  for  reasons 
given  in  State  v.  HazeU,  ante.    Ibid. 

6.  A  local  option  election,  in  favor  of  license^  in  a  town  situate  within 
two  mile  of  a  locality  where  the  sale  of  spirituous  liquors  is  pro- 
hibited by  law,  does  not  have  the  effect  to  abrogate  that  law 
(Code,  g  3116).    State  v.  Hollingmvorth,  535. 

LOCAL  OPTION : 

See  Liquor— Sale  of. 

MAGISTRATE : 

See  Justice  op  the  Peace. 

MALICE. 

1.  Where  the  killing  with  a  deadly  weapon  is  admitted,  the  law  im- 

plies malice,  unless  its  absence  is  made  to  appear  to  the  satMifac- 
tion  of  the  jury.    State  v.  Potts,  457. 

2.  The  prisoner's  drunken  condition,  at  the  time  of  the  commission 

of  a  crime,  does  not  repel  malice  and  reduce  his  crime  to  a  lower 
grade.    Ibid. 

3.  The  test  of  accountability  for  crime  is  the  ability  of  the  accused 

to  distinguish  right  from  wrong,  and  that  in  doing  a  criminal 
act  he  is  doing  wrong.    Ibid. 

MARRIAGE  CONTRACT,  24. 

MARRIED  WOMAN : 

See  Husband  and  Wipe. 

MISTAKE: 

In  deed,  when  will  be  corrected,  272. 
When  telegraph  company  liable  for,  300. 

MORTGAGE : 

1.  A  mortgage  deed  executed  according  to  the  provisions  of  the  Re- 

vised Code,  ch.  26,  g  22,  (The  Code,  %  685,)  is  the  act  of  the  cor- 
poration alone,  and  not  that  of  the  corporation  officers,  by  whose 
agency  the  deed  is  executed;  and  it  will  not  operate  as  an  estop- 
pel to  prevent  them  from  asserting  any  claim  they  may  have  to 
a  security  it  provides.    Bank  v.  Manufacturing  Co.,  345. 

2.  A  mortgage  described  the  property  thereby  conveyed,  as  follows: 

"My  tobacco  crop,  to  be  grown  this  year  on  my  own  land,  and 
to  contain  eight  acres,  including  one  third  in  the  crop  of  G,  to 
contain  not  less  than  three  acres,  and  mv  one  third  interest  in 
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J*s  crop,  not  less  than  two  acres,  all  on  my  own  land  to  be  grown 
tliis  year."  The  mortgage  was  dated  May,  1885;  Held^  tliat  the 
description  was  sufficient  to  convey  all  the  crop  of  tobacco  cul- 
tivated by  the  mortgagor  in  1885,  on  lands  for  which  he  held  a 
bond  for  title,  and  which  he  claimed  as  his  own,  and  also  all  the 
rents  which  would  come  td  him  from  his  tenants  G  and  J;  and 
one  purchasing  the  tobacco  made  on  mortgagor's  land  by  him- 
self, or  that  made  by  said  G  and  J,  and  paid  to  the  mortgagor  as 
rent,  in  violation  of  g  1089,  of  The  Code,  was  properly  convicted 
under  said  section.    State  v.  Logan,  454. 

3.  A  purchase  by  a  trustee  or  mortgagee  at  his  own  sale  is  void,  if 

the  cestui  que  trust  or  mortgagor  elect  so  to  treat  it.  Oibson  v. 
Barbour,  192. 

4.  A  conveyance  by  a  trustee  or  mortgagee  to  one  who  purchased 

the  mortgaged  property,  as  the  agent  of  such  trustee  or  mort- 
gagee, although  it  passes  the  estate,  is  voidable  at  the  election  of 
the  cestui  que  trust  or  mortgagor.     Ibid. 

6.  Where  a  mortgagee  employed  an  attorney  to  conduct  a  sale  of  the 
mortgaged  property,  under  a  power  of  sale  vested  in  the  mort- 
gagee by  the  terms  of  the  mortgage,  and  a  third  person  em- 
ployed the  same  attorney  to  buy  the  property  for  him  at  su^h 
sale;  and  at  the  sale,  which  was  public,  the  attorney  bid  off  the 
property  for  such  third  person,  who  paid  the  price  and  took  a 
deed  from  the  mortgagee:  fie/d,  that  such  sale  was  voidable  at 
the  election  of  the  mortgagor,  and  that  the  legal  estate  which 
passed  to  the  purchaser  by  the  deed  from  the  mortgagor  re- 
mained charged  with  the  trusts  of  the  mortgage.    Ibid, 

6.  A  mortgagee  of  both  land  and  personalty,  sold  all  the  property 
covered  by  the  mortgage  under  powers  therein  contained. 
Plaintiff  purchased  the  land  at  such  sale  and  took  a  conveyance 
therefor  from  the  mortgagee.  But  the  sale  was  made  under 
such  circiunstances  as  rendered  it  voidable,  in  equity,  at  the 
election  of  the  mortgagor.  Plaintiff  brought  an  action  of  eject- 
ment against  the  mortgagor.  The  mortgagor  pleaded  as  a 
counter-claim  the  matter  which  rendered  plaintiff's  purchase 
voidable,  and  also,  that  the  mortgagee  had  sold  and  purchased  at 
his  own  sale  the  personalty  covered  by  the  mortgage,  h^fl  taken 
possession  and  rendered  no  account  thereof.  The  mortgalSgor  also 
demanded  that  the  mortgagee  be  made  party  to  the  action  and 
that  he  account  for  the  personalty  in  question:  Held,  (1.)  that 
there  was  no  case  for  marshaling,  and  a  sale  of  the  land  should 
have  been  ordered  by  tlie  Court;  (2.)  that  the  plaintiff  occupied 
the  place  of  a  trustee  so  far  as  the  mortgagor  was  concerned, 
and  his  money,  expended  in  purchasing  the  land,  having  gone 
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in  diminution  of  the  mortgage  debt,  he  was  entitled  to  the  res- 
toration thereof;  (3.)  that  the  mortgagor  was  only  necessary  as 
a  party  in  order  that  he  might  be  compelled  to  repay  the  money 
received  by  him  from  the  plaintiff,  in  the  event  of  the  purchase 
of  the  land  by  some  one  else  at  the  sale  to  be  ordered  by  the 
Court;  (4.)  that  it  was  error  to  order  an  account  of  the  personal 
property  to  be  taken  in  this  action,  as  the  plaintiff  was  not  in- 
terested therein.    Ibid, 

7.  Where  a  mortgage  of  an   ungathered  crop  authorises  and  di- 

rects the  mortgagor  to  prepare  and  house  the  crop  for  market, 
and  the  mortgagor,  having  no  other  means,  sells  part  of  the  crop 
and  uses  the  proceeds  for  that  purpose ;  Held,  that  the  directions 
to  house  and  prepare  the  crop  for  market  gave  the  mortgagor  an 
Implied  power  to  sell  part  of  the  crop  to  get  money  for  that  pur- 
pose, and  a  purchaser  from  him  was  protected.  Etheridge  v. 
Hilliard,  250. 

8.  A  deed  from  A,  dated  June  8th,  1866,  appointing  B  h'is  attorney 

in  fact,  with  authority  to  sell  a  house  and  lot,  unless  by  May  Ist, 
1867,  he  should  pay  all  the  debts  for  which  B  was  liable  as  his 
surety,  and  adding  :  "With  this  power  of  attorney,  I  do  hereby 
convey  and  assign  to  said  B  and  his  heirs  such  an  interest  in  said 
house  and  lot  as  shall  not  be  revocable  by  me,  or  by  my  death, 
but  shall  be  in  said  B,  as  an  estate  in  trust  to  pay  said  debts,  and 
to  dispose  of  and  convey  to  the  purchaser.'-  In  October,  1866, 
A,  by  his  attorney  B,  executed  to  C  a  deed,  purporting  to  con- 
vey a  fee  simple  title  for  the  lot,  B  covenanting,  for  himself,  to 
warrant  the  title,  but  not  undertaking  to  convey  any  title  he  had 
in  the  land ;  Held,  that  the  deed  of  June,  1866,  was  a  mortgage, 
with  power  of  sale  in  B,  and  being  registered,  and  the  deed  to 
C  being  executed  before  its  condition  was  broken,  C  could  not 
claim  more  than  to  hold  subject  to  A*8  rights  as  mortgagor. 
Pemberton  v.  Simmons,  816. 

9.  In  such  case,  the  mortgagor  having  remained  in  possession  over 

ten  years  after  the  condition  of  the  mortgage  was  broken,  there 
arose  a  presumption  of  the  payment  of  said  debts,  and  the  legal 
estate  vested  in  the  mortgagor,  under  Rev.  Ck)de,  ch.  65,  §  19. 
lUd, 

Disposing  of  mortgaged  property,  454. 

What  mortgagor  of  stock  of  goods  may  show  to  repel  presumption 
of  fraud,  59. 

What  assignee  of  mortgagor  may  testify,  59. 

When  mortgagor  agent  for  mortgagee,  250. 

MUNICIPAL  CORPORATIONS. 
See  Corporations— Municipal. 
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NAVIGABLE  WATERS : 

1.  Waters  navigable  in  fact  are  navigable  in  law,  and  to  that  extent 
and  for  that  purpoae,  pvblici  juris.  State  v.  Narrates  Island 
Club,  477. 

8.  The  bed  of  lake  or  water-course  may  be  private  property,  but  if 
the  waters  are  navigable  in  their  natural  state,  the  public  have 
an  easement  of  navigation  in  them,  which  easement  the  owner 
of  the  soil  cannot  obstruct.    Ibid. 

8.  This  ruling  is  not  in  contravention  of  State  v.  Glenn ,  7  Jones,  321, 
because,  in  that  case,  the  river  was  ascertained  to  be  unnaviga- 
ble.    Ibid, 

4.  An  averment,  that  the  obstruction  charged  was  not  *'  for  the  pur- 
pose of  utilizing  the  water  as  a  motive  power,"  etc. ,  is  essential 
in  an  indictment  under  §  1128  of  The  Code,    Ibid, 

6,  But  to  obstruct  d  navigable  water-course,  three  or  four  hundred 
yards  long  and  equally  wide,  capable  of  navigation  by  a  sloop 
drawing  three  or  four  feet  of  water,  is  indictable  at  conunon 
law,  and  the  common  law  form  of  indictment  is  sufficient.  Ibid. 

6.  Iron  posts  from  two  to  three  inches  in  diameter,  driven  into  the 

bed  of  a  navigable  water-course,  and  projecting  several  feet 
above  the  water,  are  a  nuisance  per  se,  and  the  putting  them 
into  such  water-course  is  indictable.    Ibid, 

7.  Upon  the  trial  of  an  indictment  for  obstructing  a  navigable  water- 

course, it  IB  not  necessary  to  charge  or  prove  that  actual  damage 
or  injury  has  been  suffered  by  any  vessel,  etc.  It  is  sufficient  if 
the  acts  charged  have  rendered  navigation  less  secure  and  expe- 
ditious.   Ibid. 

KEGLIGENCE  :— See  also  Damages. 

1.  It  is  not  contributory  negligence  in  a  plaintiff  to  put  cattle  in  an 

enclosure  of  forty  acres  through  which  a  railroad  runs.  The 
fact  that  the  "  stock-law  *'  was  in  force  where  the  enclosure  was 
situate,  makes  no  difference.    Homer  v.  Williams,  280. 

2.  Negligence  on  the  part  of  an  injured  party  will  not  bar  a  recovery 

of  damages  caused  by  the  negligence  of  another,  unless  the 
negligence  of  such  injured  party  be  the  direct  and  proximate 
cause  of  the  injury.  Farmer  v.  R.  i^.,  88  N.  C,  564,  approved. 
Ibid. 

3.  Though  under  Chap.  88  of  the  Acts  of  1887,  a  defendant  in  an 

action  for  damages,  who  relies  on  contributory  negligence  on  the 
part  of  plaintiff,  must  allege  it  in  the  answer,  it  is  not  error  to 
fail  to  submit  a  special  issue,  as  to  such  contributory  negligence, 
when  there  is  an  issue,  whether  plaintiff  sustained  injuries  hy 
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the  negligence  of  defendant,  under  which  the  question  might  be 
considered;  certainly  not  when  the  defendant  declined  to  sub- 
mit such  issue  when  requested.    DeBerry  v.  Bailroad,  810. 

4.  Where  a  purchaser  is  negligent,  in  cases  where  he  ought  to  have 
informed  himself  of  the  facts,  he  will  not  be  heaid  to  say  he 
relied  on  the  vendor's  representations.    Ranutap  ▼.  WaUace,  75. 

In  transmitting  telegram,  28. 

NEW  TRIAL: 

See  Trial  New,  and  Appeal. 

NON-SUrr : 

When  a  non-suit  is  asked  at  the  end  of  plaintiff  *8  evidence,  it  is  the 
better  practice  for  the  Judge  to  reserve  the  point  until  after  ver- 
dict.   DavU  V.  Ely,  288. 

NOTICE: 

1.  Notices  of  dissatisfaction  with  allotment  of  personal  property  ex- 

emption, under  §  510  of  The  Code,  cannot  be  served  by  mail  or 
given  orally.    Allen  v.  Strickland^  225. 

2.  When  a  statute  requires  notice  to  be  given,  the  notice  must  be  in 

writing,  addressed  to  the  proper  person,  contain  an  intelligent 
and  sufficiently  expressed  statement  of  the  matter  to  be  com- 
municated,  signed  by  the  party  giving  it  or  his  attorney,  served 
in  such  way  that  the  Court  can  see  that  it  has  been  served,  and 
the  original,  or  a  copy,  properly  authenticated,  returned  into 
Court.    Ibid. 

8.  §  597  of  The  Code  is  of  general  application  as  to  notices  in  judi- 
cial proceedings,  and  its  requirements  are  essential  to  a  valid 
notice.    Ibid, 

4.  The  proof  of  the  service  of  a  notice  must  be  such  as  is  required 

by  55  228  of  The  Code,    Ibid. 

5.  A  notice  must  be  given  as  the  law  directs  or  allows,  otherwise  the 

party  notified  is  not  boimd  by  it.    Ibid, 

G.  Since  The  Code  there  is  no  statute  allowing  judicial  notices  to  be 
served  by  mail,  and  in  the  absence  of  a  statute  such  a  service  is 
void.    Ibid. 

7.  Semble :  If  a  notice  is  duly  placed  in  the  hands  of  a  proper  officer, 
and  he  fails  to  serve  it  in  time,  an  alicia  may  be  ordered.  But  a 
notice  served  by  the  party  in  a  manner  not  recognized  by  law, 
is  in  law  no  notice,  and  therefore  no  alias  can  be  ordered.    Ibid. 

Void  entry  not  constructive,  86. 


OBSTRUCTING  WATER  COURSE: 
See  Navigable  Water. 
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OFFICER: 

A  known  officer  need  not  show  a  warrant  when  he  makes  an  arrest; 
an  officer  appointed  for  a  special  purpose  must  show  a  warrant, 
if  it  is  demand^  of  him,  but  not  otherwise.    State  v.  DtUa,  423. 

Liability  of  officer  for  false  return,  259. 

OVERSEER  OF  ROAD— See  also  Roads. 
Requisites  in  indictment  against,  548. 

PARENT  AND  CHILD: 

1.  Plaintiffs  sued  the  defendant,  who  was  their  step*father,  and  ad- 

ministrator of  their  deceased  father  for  their  distributive  shares 
in  their  father's  estate.  The  defendant  set  up  as  a  counter-claim 
the  money  expended  by  him  in  the  necessary  support  of  plain- 
tiffs during  their  minority,  and  while  they  lived  with  him  as 
part  of  his  family;  Held,  (1)  that  as  plaintiffs'  demand  was 
against  defendant  personally,  for  an  estate  wasted  and  misap- 
plied, there  was  no  want  of  mutuality  in  defendant's  demand 
for  reduction  of  plaintiffs'  claim,  although  it  was  not  strictly  a 
CQunter-claim;  (2)  that  as  the  parties  in  this  case  constituted  cme 
family  and  were  provided  for  in  common,  and  it  did  not  appear 
that  the  defendant  step-father  had  not  means  of  his  own,  suffi- 
cient for  the  support  of  the  plaintiffs,  plaintiffs  incurred  no  lia- 
bility to  defendant,  upon  an  implied  contract,  for  their  support 
and  maintenance.    Midi  v.  Walker,  46. 

2.  If  a  step-father  or  father,  has  not  means  of  his  own  sufficient  for 

the  support  of  his  step-children  or  children,  he  may  retain  the 
interest  on  funds  in  his  hands  belonging  to  them  and  expend  it 
in  their  necessary  support.  Such  expenditure  will  be  allowed 
him  as  a  lawful  disbursement.    Ibid. 

PARTIES: 

Necessary  parties,  in  action  by  personal  r^resentative,  to  subject 
lands  to  assets,  267. 

Effect  of  judgment  against  deceased  party,  without  notice,  267. 

PARTITION: 

When  parties  to  an  action  for  partition  are  not  estopped,  142. 

PARTNERSHIP: 

Where  a  contract,  entered  into  by  an  individual  and  a  copartner- 
ship, is  reduced  to  writing,  and  signed  and  sealed  by  the  indi- 
vidual, and  the  firm  name  is  signed,  and  a  seal  put  after  it  by  a 
member  of  the  firm,  the  instrument  is  the  covenant  of  the  indi- 
vidual, and  the  simple  contract  of  the  firm.  BwrwcKv.  lAntM- 
cum,  145. 
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PABTY  WALLS : 

Construction  of  contract  granting  use  of  party  wall,  161. 

PAYMENT: 

1.  S  was  the  executor  of  W,  and  trustee  under  his  will,  of  funds  for 

defendant's  benefit.  S  was  also  Cashier  of  a  bank.  S  placed 
to  his  credit,  as  such  trustee  in  said  bank,  about  $1,400.00,  and 
gave  the  defendant  permission  to  draw  at  her  pleasure  upon  the 
bank.  Defendant  drew  checks  repeatedly,  which  were  always 
paid  by  S,  as  Cashier,  up  to  his  death.  S  died  without  revok- 
ing the  permission  he  had  given  to  defendant,  and,  after  his 
death,  she  drew  two  checks,  aggregating  less  than  the  balance 
then  to  the  credit  of  S,  as  trustee.  These  checks  were  paid  by 
the  Cashier  who  succeeded  S,  with  the  intention  of  charging 
them  against  the  said  balance  to  the  credit  of  S,  trustee,  but 
they  were  never  actually  so  charged  on  the  books  of  the  bank. 
After  these  two  last  mentioned  checks  had  been  paid,  the  bank 
being  insolvent,  went  into  the  hands  of  a  receiver,  who  brought 
this  action  to  recover  the  money  paid  out  on  them;  Heldy  that, 
in  Ekjuity,  the  money  to  the  credit  of  S,  trustee,  belonged  to 
defendant,  and  the  acts  of  S. ,  as  detailed  above,  amounted,  in 
an  indirect  way,  to  a  payment  thereof  to  her,  and  the  receiver 
could  not  recover  it  from  her.     Bank  v.  Waddell,  388. 

2.  The  promise,  upon  which  the  action  of  assumpsit  rests,  is  im- 

plied, and  arises  ex  cequo  et  bonOy  and  money  paid  to  the  equi- 
table owner,  under  no  mistake  of  fact,  and  coupled  with  no  im- 
plied promise  for  its  return,  cannot  be  recovered.    Ibid. 

What  answer  sufficient  to  set  up  defence  of  presumed  payment,  316. 

PEDDLEBS: 

See  Taxes  and  Taxation. 

PENALTY  : 

Against  Sheriff  for  false  return,  259. 

When  common  carrier  liable  to  penalty  for  refusal  to  receive 
freight,  158. 

PERJURY : 

1.  An  indictment  for  perjury  charged,  "  the  said  B,  Justice  of  the 
Peace  as  aforesaid,  having  tlien  and  there  competent  authority 
and  power  to  administer  the  said  oath  to  the  said  C  G,"  and  it 
was  admitted  that  the  Justice  had  jurisdiction  of  the  action  in 
trial  of  which  the  alleged  perjury  was  committed ;  Held,  that  a 
motion  in  arrest  of  judgment,  for  that  the  indictment  failed  to 

100—39 
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allege  that  the  oath  was  taken  before  a  Court  of  competent  juris- 
diction, was  properly  overruled.    State  v.  Oreerif  419. 

2.  In  an  indictment  for  perjury,  the  defendant  was  charged  with 
swearing  falsely  in  a  certain  criminal  proceeding  against  several 
persons  named  therein,  including  John  Qreen,  The  State,  on 
the  trial,  offered  in  evidence  a  Staters  warrant  in  the  criminal 
proceeding  mentioned,  in  which  the  name  John  Green  did  not 
appear,  but  the  name  O.  Oreen  did;  Held,  that  there  was  a  fatal 
variance  between  the  charge  in  the  indictment  and  the  proof, 
and  the  warrant  should  not  have  been  admitted  in  evidence. 
State  V.  Oreen,  547. 

8.  There  was  no  necessity  to  describe  the  criminal  proceeding  with 
such  particularity  in  the  indictment;  it  would  have  been  suffi> 
cient  to  refer  to  it  in  such  way  and  terms  as  to  designate  it  with 
certainty.  But  being  described  by  a  material  distinguishing 
particular,  appearing  in  it,  the  proof  should  have  corresponded 
with  the  charge  in  all  material  respects.    Ihid, 

PLEADING: 

1.  When  the  complaint  in  ejectment  does  not  set  up  any  particular 
evidence  of  title  in  plaintiff,  or  that  plaintiff  claims  under  any 
specified  title,  the  plaintiff  is  at  liberty,  on  the  trial,  to  prove 
title  in  himself,  in  any  way  he  can,  allowed  by  law.  Davidson 
V.  Oifford,  18. 

'2.  Where  a  defendant,  sued  for  an  account,  sets  up,  in  his  answer, 
matter  in  bar  of  an  account,  but  also  demands  a  reference  and 
account,  the  demand  for  the  account  will  not  be  construed  as  a 
waiver  of  the  other  defences,  but  must  be  understood  as  contin- 
gent upon  the  failure  of  the  other  defences.  Therefore  such  a 
demand  in  answer  is  not  a  variance.    Mull  v.  WaJker.  46. 

8.  The  rules  of  pleading  are  not  so  stringent  as  to  require  a  special 
averment  in  the  complaint,  of  every  immediate  cause  of  injury, 
in  an  action  for  damages.    Hammond  v.  Schiff,  161. 

4.  Under  the  C.  C.  P. ,  the  prayer  for  relief  is  most  obviously  a  ma- 
terial part  of  the  complaint.  But  semble  that  failure  to  insert 
such  prayer  is  not  fatal.    Davis  v.  Ely,  283. 

.5.  In  an  action  to  recover  possession  of  land  by  purchaser  from 
mortgagee,  before  condition  was  broken,  against  the  mortgagor 
in  possession,  an  answer  by  mortgagor,  '*  that  the  plaintiff  has 
not  brought  his  action  within  the  time  prescribed  by  law,  and 
the  same  is  barred  by  the  statute  of  limitations,"  is  sufficient  to 
set  up  the  defence  of  payment  presumed  after  ten  years,  under 
^19.  chap.  65,  Rev.  Code.    Pemberton  v.  Simmons,  316. 
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6.  A  complaint  set  forth  in  subetance:  That  defendant  was  a  raihroad 

corporation  and  common  carrier;  that  plaintiff  was  a  merchant 
and  manufacturer,  and  a  patron  of  defendant,  receiving  and 
shipping  freight  over  its  line  in  the  conduct  of  his  business;  that 
defendant,  through  its  Superintendent,  caused  a  notice  to  be 
sent  to  all  its  agents,  instructing  them  to  ship  no  freight  to 
plaintiff,  except  upon  prepayment  of  all  rates  and  charges  for 
transportation,  and  also  requested  a  connecting  railroad  company 
to  issue  a  like  notice  to  ifcs  agents;  that  defendant  railroad  com- 
pany was  accustomed  to  receive  and  transport  freight  for  all 
shippers  without  prepayment  of  charges,  and  up  to  the  issuing 
of  the  above  notice,  plaintiff  had  been  treated  as  all  other  cus- 
tomers of  the  defendant  in  that  respect;  that  the  notice  applied 
to  him  alone,  and  was  a  discrimination  against  him;  that  upon 
its  attention  being  called  to  said  notice,  defendant  refused  to 
change  or  modify  it,  though  plaintiff  so  requested;  that  defend- 
ant enforced  said  order  against  plaintiff;  that  the  issuing  and  en- 
forcement of  said  order  by  defendant  was,  as  plaintiff  was  ad- 
vised and  believed  wrongful  and  unlawful;  that  plaintiff,  by  rea- 
son of  the  said  order,  '*  wrongfully  and  unlawfully  issued,'*  and 
*'  wrongfully  and  unlawfully  carried  out  and  enforced  and  pub- 
lished against "  him,  was  greatly  damaged  and  injured  in  his 
business  and  in  credit  as  a  merchant,  to- wit:  in  the  sum  of 
$10,000;  Held^  that  the  complaint  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action,  in  that:  (1)  It  does  not  show  that 
defendant,  in  fact,  refused  to  receive  or  transport  goods  offered 
for  shipment  to  plaintiff,  or  that  any  inconvenience,  expense  or 
delay  was  caused  plaintiff,  or  that  the  order  was  acted  on  and 
enforced  to  plaintiff'' 8  damage;  (2)  If  the  order  is  claimed  to  be 
libellous,  the  complaint  fails  to  charge  that  it  was  intended  to 
injure  plaintiff  in  his  business;  (3)  It  appears,  on  the  face  of  the 
complaint,  that  the  order  was  a  privileged  communication,  and 
it  is  not  alleged  to  liave  been  made  maliciously.  AUen  v.  Rail- 
road, 897. 

7.  A  defendant  on  trial  for  murder  entered  the  following  plea:    *'  I 

admit  the  killing,  but  was  insane  at  the  time  of  the  commission 
thereof;  therefore  not  guilty."  The  Court  rejected  all  of  the 
plea  except  that  of  ''  not  guilty;"  Held,  that  such  action  was 
proper,  as  under  the  plea  of  not  guilty  every  defence,  in  repel- 
ling, or  mitigating  and  reducing  the  offence  to  a  lower  grade, 
was  admissible.    State  v.  Potts,  457. 

8.  A  plea  in  abatement,  on  the  ground  of  the  incompetency  of  one 

of  the  grand  jurors,  put  in  after  pleading  to  the  indictment,  is 
not  in  apt  time.     Ibid. 
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In  action  against  officer  for  false  return,  250. 
Fraud  must  positively  be  charged,  921. 

POWER  OF  ATTORNEY : 
See  Attorney,  power  op. 

POWER  OF  SALE : 

When  given  executor  by  will,  220. 

PRACTICE : 

When  non-suit  asked  at  close  of  plaintiflTs  evidence,  288. 

PRESUMPTIONS : 

1.  The  statute,  Rev.  Code,  cb.  65,  §§  18, 19,  was  enacted  to  quiet  con- 

troversies and  prevent  the  presentation  of  stale  demands,  and 
contains  no  saving  clause  or  exception  in  favor  of  infants  or 
femes  covert.    MuU  v.  Walker.  46. 

2.  In  an  action  to  recover  possession  of  land  by  purchaser  from 

mortgagee,  before  condition  was  broken,  against  the  mortgagor 
in  possession,  an  answer  by  mortgagor,  ''that  the  plaintiff  has 
not  brought  his  action  within  the  time  prescribed  by  law,  and 
the  same  is  barred  by  the  statute  of  limitations,"  is  sufficient  to 
set  up  the  defence  of  payment  presumed  after  ten  years,  under 
§  19,  ch.  65,  Rev.  Code.    Pemberton  v.  Simm^ons,  816. 

PRINCIPAL  AND  AGENT : 
See  Agency. 

PRINCIPAL  AND  SURETY  : 

When  affirmance  of  judgment  conclusive  of  liability  of  surety,  287. 

PRISONS  AND  PRISONERS : 

1.  The  Superior  Court  has  not  power,  at  a  term  subsequent  to  that 

at  which  one  convicted  for  an  affray  was  sentenced  to  imprison* 
ment  in  the  county  jail  for  twelve  months,  and  be  discharged 
upon  payment  of  costs,  to  grant  an  order  for  him  to  be  hired 
out  by  the  County  Commissioners.  Only  the  Judge,  before 
whom  he  was  tried,  had  the  power  to  authorize  his.being  farmed 
out,  under  the  statute.    State  v.  Pearson,  414. 

2.  The  provision  of  the  statute,  in  reference  to  **  Prison  Bounds,'* 

for  persons  committed  for  misdemeanors  and  crimes,  other  than 
treason  and  felony,  does  not  apply  to  one  in  execution,  as  a  pun- 
ishment for  a  criminal  offence.     I  bid. 

PRISON  BOUNDS: 

See  Prisons  akd  PIiisoners. 
PROBATE : 

See  Registration. 
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PROCESS: 

Liability  of  officer  for  false  return  of,  259. 

PROOF :    See  also  Evidence. 

Quantum  of,  to  establish  denied  equity,  404. 

PUBLIC  ROADS : 
See  Roads. 

QUASHING : 

When  indictment  may  be  quashed,  589. 
When  motion  to  quash  may  be  made,  543. 

RAILROADS :   See  also  Coiof on  Carrier. 

Liability  of,  as  warehouseman  for  goods  destroyed  by  fire,  875. 

RAPE: 

Evidence  of  prosecutrix  in,  429. 

Form  of  indictment,  494. 

Upon  child  under  ten  years  of  age,  494. 

REASONABLE  TIME : 

The  doctrine  of  reasonable  time  applies  when  no  time  is  specified  in 
the  agreement  of  the  parties.  Where  defendant  promised  to 
pay  plaintiff  one  half  the  proceeds  of  a  mineral  interest  in  land 
if  sold  during  plaintifTs  life,  a  shorter  time  will  not  be  fixed  by 
the  law.  The  plaintiffs  life  is  the  time  fixed  by  the  agreement' 
and  the  law  will  not  change  it.    Mlcluiel  v.  Fot7,  178. 

RECOGNIZANCE : 
When  void,  438. 

RECORD: 

A  Judge  has  the  power  to  amend  a  record,  so  as  to  make  it  speak 
the  truth,  at  any  time;  and,  by  consent  of  parties,  he  may  hear 
the  evidence  for  that  purpose,  and  make  the  order  of  amend- 
ment in  a  county  other  than  where  the  record  is.  Brooks  v. 
Stephens,  297. 

Of  Justice  of  the  Peace,  how  far  evidence,  181. 

RECORD ARI: 

1.  A  Justice  of  the  Peace,  before  whom  a  warrant  for  bastardy  was 
returnable  at  10  A.  M.,  of  his  own  motion,  changed  the  place  of 
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hearing  to  a  point  eight  miles  distant,  and  in  another  township^ 
and  the  hour  of  hearing  to  1.  P.  M.  The  relator  was  not  notified 
of  the  change  of  the  place  of  trial  until  10  A.  M.  She  protested 
against  the  place  selected  for  the  trial,  on  account  of  the  dis- 
tance, and  because  she  had  no  means  of  riding  to  it.  The  roads 
were  in  wretched  condition,  and  it  rained  all  day.  The  Justice, 
however,  went  to  the  place  ap^inted,  tried  the  case,  in  the  ab- 
sence of  relator  and  the  State's  witnesses,  and  discharged  the 
defendant.  Upon  being  notified  of  the  discharge  of  the  defend- 
ant, the  relator  gave  the  Justice  notice  of  appeal,  and  he  prom- 
ised her  to  send  up  the  papers  to  the  next  term  of  Court.  He 
failed  to  do  this,  assigning  as  a  reason,  that  his  fees  had  not  been 
paid.  The  relator,  finding  out  at  Court  that  the  appeal  had  not 
been  sent  up,  applied  at  that  term  for  a  writ  of  reeordari;  Hdd^ 
that  upon  these  facts,  the  motion  of  the  relator  to  put  the  case 
on  the  trial  docket  was  properly  granted.    State  v.  Warren,  489. 

2.  An  application  for  a  writ  of  reeordari,  as  a  substitute  for  an  ap- 
peal, need  not  contain  an  averment  of  merits,  when  the  appeal 
was  lost  by  the  conduct  and  neglect  of  the  Justice  who  tried  the 
case.    Ibid. 

8.  It  is  not  error  to  grant  a  writ  of  reeordari^  as  a  substitute  for  an 
appeal,  without  requiring  security,  when  the  execution  is  not 
stayed,  and  no  legal  default  is  imputable  to  the  party  seeking 
the  relief.  And  the  writ  may  be  granted  in  forma  pauperis. 
Ibid. 

4.  An  appeal,  from  an  order  of  the  Superior  Court  for  the  docketing 
of  a  case  brought  up  from  a  Justice^s  Court  by  reeordari,  is  pre- 
mature, and  will  be  dismissed.    State  v.  Warren,  489. 

REFERENCE: 

1.  A  report  of  a  referee  having  been  filed,  and  the  parties  allowed 

time  for  exceptions,  a  party  who  has  not  filed  exceptions  within 
the  time,  has  no  right  to  take  the  objection,  by  motion  for  a  re- 
committal, that  the  evidence  was  not  filed  with  the  report,  and 
the  referee  did  not  report  the  facts  upon  which  he  based  his  con- 
clusions of  law;  though  the  Court  might,  in  its  discretion,  allow 
him  to  except  for  sufficient  cause  shown.  Manufacturing  Co. 
V.  Williamson,  83. 

2.  An  exception  to  a  referee's  report,  not  considered  by  the  Judge 

below,  cannot  be  considered  by  this  Court  on  appeal;  a  ruling 
in  the  Court  below  being  necessary,  to  confer  jurisdiction  on 
this  Court.  In  such  case,  the  cause  will  be  left  open  in  the 
lower  Court,  that  the  exception  may  be  passed  upon  there. 
Scroggs  v.  Stephenson,  354. 
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8.  Where  exceptions  to  the  report  of  a  referee  are  passed  upon  by  a 
Judge  of  the  Superior  Court,  such  exceptions  cannot  be  reheard 
by  another  Judge  of  that  Court.  The  matter  is  res  jtidicata. 
Ibid, 

4.  Upon  the  coming  in  of  a  referee's  report,  defendant  filed  excep- 

tions, which  were  overuled,  and  the  case  recommitted  to  the 
referee.  Defendant  excepted  and  appealed,  but  failed  to  perfect 
his  appeal.  When  the  second  report  of  the  referee  was  filed, 
final  judgment  was  rendered  against  defendant,  who  appealed 
"  again;  Held,  that  this  Court  would  review  the  rulings  embraced 
in  the  first  appeal,  more  especially  as  the  former  appeal  would 
have  been  held  premature,  if  perfected.    Ibid. 

5.  The  point,  that  a  referee  has  not  found  the  facts  upon  which  he 

bases  his  report,  must  be  taken  by  a  motion  to  recommit,  and 
not  by  exception  to  the  report.    Ibid. 

REGISTRATION  ; 

Before  the  change  in  our  judicial  system,  all  the  Judges  of  the  State 
had  the  power  to  take  the  probata  and  order  the  registration  of 
deeds.    Dugger  v.  McKesson,  1. 

What  deed  does  not  require  registration  within  six  months  to  make 
valid  under  The  Code,  gl269,  U. 

REMOVAL  OF  PLACE  OF  TRIAL : 

See  Venue,  and  Trial  by  Justice  op  the  Peace. 

REPORT: 

Of  referee,  exceptions  to,  83. 

REPUTATION : 

Proof  of  general  reputation,  when  inadmissible,  466. 

RES  JUDICATA : 

1.  Whatever  the  representations  made  by  vendor  to  induce  vendee  to 
buy,  when,  in  an  action  brought  by  vendor  to  collect  the  pur- 
chase money,  vendee  asked  an  abatement  of  the  amount  claimed, 
on  account  of  alleged  inability  of  the  vendor  to  make  title  to 
part  of  the  land,  and  asked  a  survey  of  the  tract,  and  the  action 
was  compromised  upon  terms  set  out  in  the  judgment,  and  a 
deed  executed  accordingly;  Held,  that  the  plea  of  res  judicata 
applies  to  an  action  by  the  vendee  for  relief  because  of  an  al- 
leged deficiency  in  the  quantity  of  land — such  plea  applying  no  t 
only  to  the  points  which  the  Court  was  required  to  adjudge,  bu  t 
to  all  others  which  properly  belonged  to  the  subject  of  the  issue 
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and  which  the  parties,  exercising  diligence,  might  haTe  brought 
forward.      Anderson  v.  Rainept  321. 

2.  Where  exceptions  to  the  report  of  a  referee  are  passed  upon  by  a 
Judge  of  the  Superior  Court,  such  exceptions  cannot  be  reheard 
by  another  Judge  of  that  Court.  The  matter  is  rea  judicata, 
SeroggsY,  Stephenson,  354. 

RES  GEST^ : 

When  declarations  may  be,  243. 

Particulars  of  complaint  by  prosecutrix  for  rape  when,  429. 

RETURN  OF  SHERIFF : 
Where  defective,  259. 

REVENUE :    See  Taxes  and  Taxation. 

RIGHT  TO  OPEN  AND  CONCLUDE,  509. 

ROADS: 

1.  The  mere  address  of  a  petition  is  not  of  its  essence;  therefore,  a 

petition  for  laying  off  a  public  road  presented  to  the  County 
Commissioners,  and  definitely  describing  the  terminal  points  of 
the  road  prayed  for,  is  sufficient  in  form  and  substance  to  sup- 
port the  action  of  the  Board  in  establishing  the  road,  although 
such  petition  is  addressed  to  the  '*  Board  of  Supervisors  of  Pub- 
lic Roads."    State  v.  Smith j  650. 

2.  Upon  the  presentation  of  a  petition,  such  as  is  above  described, 

the  County  Commissioners  made  an  order  that  the  road  be  laid 
out  as  prayed  for,  particularly  designating  the  terminal  points. 
In  obedience  to  such  order,  a  jury,  sutnmoned  by  the  Sheriff 
and  sworn,  laid  out  the  road  and  made  a  report  of  their  action 
to  the  CommlBsioners;  who  confirmed  the  same,  and  ordered  the 
road  to  be  opened.  This  was  done  by  the  Sheriff,  who  made 
return  of  his  action;  Held,  that,  although  irregular  in  some  par- 
ticulars, the  proceedings  established  the  road,  and  one  obstruct- 
ed it  was  indictable.    Ibid. 

3.  Upon  an  indictment  for  obstructing  a  public  road,  it  is  not  error 

to  refuse  to  charge,  that  "  to  constitute  a  public  highway,  it 
must  be  a  public  charge,  and  must,  of  necessity,  have  an  over- 
seer and  hands  to  work  it."    Ibid. 

RULE  IN  SHELLEY '  S  CASE  : 

1.  Ch.  43,  §  5,  Rev.  Code— §  1329,  of  The  Code— may  have  the  effect 
of  abolishing  the  rule  in  Shelley's  case,  in  the  construction  of  in- 
struments executed  since  January  1st,  1856.  HoweU  v.  Knight^ 
254. 
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2.  The  rule  in  Shelley's  case  prevails  only  where  the  words  "  heirs, 
or  heirs  of  the  body  "  of  the  tenant  for  life,  to  whom  the  estate 
in  remainder  is  limited,  are  simply  used;  but  it  yields  to  an  in- 
tention manifested  in  the  context,  or  gathered  from  other  pro- 
visions of  the  instrument.    1  bid, 

8.  A  devise,  as  follows:  **  I  lend  to  A,  and  if  he  hath  a  lawful  heir 
begotten  of  his  body  at  his  death,  I  give  it  to  said  heir  or  heirs; 
and  if  he  dies  without  an  heir  as  aforesaid,  I  lend  it  to  B,"  re- 
peating a  similar  gift  to  the  heir  or  heirs  of  B,  if  he  should  have 
such  living  at  his  death,  creates  an  estate  for  life  only  in  A.,  and 
the  rule  in  Shelley's  case  does  not  apply.    Ibid, 

RULES  OF  CONSTRUCTION ; 
See  Construction,  rules  op. 

SALES: 

Our  law  differs  from  the  civil  law,  which  requires  a  fixed  price  for 
the  purchase  to  constitute  a  sale ;  and  with  us  it  is  sufficient,  if 
the  price  is  left  to  be  fixed  afterwards,  by  reference  to  the  mar- 
ket value,  by  a  designated  person,  or  in  any  other  way  in  which 
it  may  be  ascertained  with  certainty,  especially  when  there  is  a 
delivery  of  the  article.    Phifer  v.  Encin,  59. 

SALE— EXECUTION : 

1.  A  sale  of  real  estate  under  an  execution,  issued  on  a  judgment 
which  is  a  lien  thereon,  is  valid  without  a  levy.  Farrior  v. 
Hotiston,  869. 

8.  All  that  is  essential  to  a  valid  sale  of  real  estate,  under  execution, 
is,  that  the  requirement  of  the  law  be  observed,  and  that  it  be 
fuUy  made  known  at  the  sale  what  property  is  being  sold.   Ibid 

When  valid  trust  is  created  by  purchaser  at,  404. 

SALE-^nJDICIAL : 

1.  In  an  action  brought  by  the  personal  representative  of  an  obligor 

in  a  bond  for  title  to  subject  the  land  to  the  payment  of  the 
purchase  money,  the  heirs  at  law  of  the  obligor  are  necessary 
parties,  in  order  to  a  valid  judicial  sale  of  the  land.  Orubb  v. 
Lookabill,  267. 

2.  Perhaps  if  the  bond  had  been  recorded,  as  required  by  The  Code, 

§  1492,  and  that  section  had  been  complied  with  in  all  other  re- 
spects, a  sale  would  be  valid,  although  ordered  in  an  action  to 
which  the  heirs  at  law  of  the  vendor  were  not  parties.    Ibid, 

8.  Where,  in  such  an  action,  the  personal  representative  and  one  of 
the  heirs  at  law  of  the  vendor  are«plaintiffs,  and  the  vendee  is 


620  INDEX. 


8.  Formerly  the  penalty  of  f  100,  imposed  for  a  false  return  to  crimi- 
nal process,  was  restricted  to  constables.  Under  The  Code, 
§  1112,  it  is  extended  to  Sheriffs  and  other  officers,  State  or.  mu- 
nicipal, but  it  is  still  confined  to  criminal  process  delivered  to 
such  an  officer  as  is  bound  by  law  to  execute  it.    Ibid, 

4.  In  order  to  render  a  Sheriff  liable  for  a  false  return  under  §  2079, 

falsehood  must  be  found  in  the  statement  of  facts  in  the  return. 
Ibid, 

5.  If  a  return  be  false  in  fact,  inadvertence  or  mistake  is  no  excuse 

or  protection  to  the  officer,  although  no  intentional  deceit  was 
practiced.    Ibid, 

6.  In  an  action  for  the  penalty  imposed  for  a  false  return,  the  com- 

plaint stated,  in  substance:  That  an  execution  was  placed  in  the 
Sheriff's  hands,  and  by  him  levied  on  the  goods  of  the  defendant 
therein  named,  which  goods  the  Sheriff  kept  locked  up  for  sev- 
eral days;  that  defendant  in  the  execution,  at  the  time  of  the 
levy,  demanded  that  his  exemptions  be  allotted  to  him;  that  de- 
fendant paid  the  Sheriff  $2.50  in  part  of  the  execution,  while  his 
goods  were  held  under  the  levy;  that  after  keeping  said  goods 
several  days  and  receiving  the  said  $2.50,  the  Sheriff  returned 
said  execution:  '*  Levy  made;  fees  demanded  for  laying  off  ex- 
emptions and  not  paid.  No  further  action  taken;"  that  said  re- 
turn was  false  in  that  it  did  not  state  that  he  had  coUected  said 
$2.50  on  the  execution;  Held,  that  a  demurrer  to  the  complaint 
should  be  sustained,  because  there  was  no  averment  that  the 
statement  contained  in  the  return  was  untrue,  or  that  the  de- 
mand by  the  Sheriff  for  his  fees  wais  not  made  and  refused. 
Ibid. 

7.  Upon  such  a  state  of  facts  the  failure  to  mention  the  payment  of 

$2.50  in  his  return,  made  the  return  defective,  but  such  an  omis- 
sion does  not  render  the  Sheriff  liable  to  the  penalty  imposed  for 
a  false  return.    Ibid, 

Words  **  distrained  for  any  cause"  in  reference  to  actions  to  recover 
personal  property  do  not  apply  to  seizure  by  Sheriff  in  claim  and 
delivery,  52. 

SLANDER  AND  LIBEL: 

Requisites  in  complaint  for,  807. 
Privileged  communications,  897. 

SLANDER  OF  WOMEN : 

1.  On  an  indictment  for  slandering  an  innocent  woman,  a  witness 
for  defendant,  in  answer  to  question  by  the  Solicitor,  said,  pros- 
ecutrix's character  was  good.  The  defendant's  cotmael  asked 
him  if  he  had  not  heard  one  G  say  that  he  had  had  sexual  inter- 
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course  with  proeecutrix  ?  Thereupon  the  Solicitor  said  to  the 
Court,  that  he  would  not  object  to  the  inquiry,  if  he  would  be 
allowed  to  prove  that  O,  who  was  then  in  Texas,  had  denied 
making  such  statement.  Defendant's  counsel  said  he  would 
object  to  such  proof.  The  Judge  then  asked  defendant's  coun- 
sel, in  the  hearing  of  the  jury,  if  he  thought  ''  that  would  be 
fair?"  Held,  that  the  remark  of  the  Judge  was  no  violation  of 
g  413  of  The  Code,    State  v.  Brown,  519. 

2.  The  definitions  of  **  innocent  woman,"  and  **  incontinency,"  con- 

tained in  State  v.  Davis,  92  N.  C,  764,  and  State  v.  Moody,  9B 
N.  C,  671,  construing  g  1118  of  The  Code,  approved.    Ibid, 

3.  On  the  trial  of  an  indictment  under  j^lllSof  The  Code,  the  fol- 

lowing special  instruction  was  asked  by  the  defendant,  and  re- 
fused by  the  Judge:  That  in  passing  upon  her  innocence,  it  is 
not  requisite  that  the  woman  should  commit  a  criminal  act  of 
sexual  intercourse,  but  it  is  sufficient  if  the  jury  find  such  acts 
of  indulgence  in  sexual  propensities  and  a  willingness  to  submit 
to  the  embraces  of  a  man,  short  of  actual  connection,  which  are 
inconsistent  with  innocence  and  purity;  and  that  if  she  attempt- 
ed to  have  such  connection  and  it  was  ineffectual,  not  because 
of  her  repugnance,  but  of  some  physical  defect  in  her  person, 
she  is  not  an  innocent  woman  in  contemplation  of  the  statute ;"^ 
Held,  that  the  refusal  to  give  the  instruction  was  proper.    Ibid, 

SPIRITUOUS  LIQUORS : 
See  Liquor,  Sale  of. 

STATION : 

See  Depot  and  Common  Carrier. 

STATUTES:  • 

1.  If  the  Legislature  enacts  a  law  in  the  terms  of  a  former  law,  and 

at  the  same  time  repeals  the  former,  this  amounts,  in  law,  to  a 
re-affirmance,  and  not  a  repeal,  of  such  law;  and  it  continues 
in  force  for  all  purposes  without  intermission.  A  repeal  of  a 
statute  by  implication  is  not  favored  by  the  Courts.  State  v. 
Sutton,  474. 

2.  A  statute  may  be  so  inaccurately  penned,  that  its  language  does 

not  express  the  whole  meaning  of  the  Legislature,  and  by  con- 
struction its  sense  is  extended  beyond  its  words.  An  indictment 
under  a  statute  of  this  kind  must  contain  averment  of  such 
facts  as  will  bring  the  case  within  the  true  meaning  of  the  stat- 
ute. Bat.  Rev.,  ch.  33,  §  95,  is  an  instance  of  such  a  statute. 
State  V.  Howe,  449, 
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defendant,  a  sale  made  under  a  consent  judgment,  passes  the 
equitable  estate  of  the  vendee,  and  that  portion  of  the  legal 
estate  which  was  vested  in  the  heii*  at  law  who  was  plaintiff. 
Ibid. 

SALE  OF  LAND : 

1.  Where  two  successive  contracts  for  title  and  a  deed  were  made  at 

intervals,  for  a  tract  of  land,  describing  it  by  courses  and  dis- 
tances, and  as  containing  898  acres,  Titore  or  less,  and  the  vendee, 
after  remaining  in  possession  many  years  without  informing 
himself  as  to  the  number  of  acres  in  the  tract,  brought  an  ac- 
tion to  enjoin  a  sale  under  a  mortgage  given  for  the  purchase 
money,  alleging  that  the  tract  contained  only  about  793  acres, 
and  that  the  vendor  made  false  representations  as  to  the  quan- 
tity, but  not  that  vendor  knew  them  to  be  false;  Held,  that 
fraud  not  being  positively  charged,  it  should  not  be  found  by 
implication.    Anderson  v.  Rainey,  821. 

2.  To  entitle  a  vendee  of  land  under  such  contract  or  deed  to  relief, 

because  the  tract  contains  a  less  quantity  than  vendee  supposed, 
he  should  allege  and  show  that  false  and  fraudulent  representa- 
tions were  knowingly  made  by  vendor,  with  intent  to  deceive; 
or  the  discrepancy  must  be  so  great  as  to  warrant  a  correctiaii 
of  the  instrument  on  the  ground  of  mistake.    Ibid, 

SALE— MORTGAGEES : 

1.  A  purchase  by  a  trustee  or  mortgagee  at  his  own  sale  is  void,  if 

the  cestui  que  trust  or  mortgagor  elects  so  to  treat  it.  Qibstm 
V.  Barbour,  192. 

2.  A  conveyance  by  a  trustee  or  mortgagee  to  one  who  purchased 

the  mortgaged  property,  as  the  agent  of  such  trustee  or  mort- 
gagee, although  it  passes  the  estate,  is  voidable  at  the  election 
of  the  cestui  que  trust  or  mortgagor.    Ibid. 

8.  Where  a  mortgagee  employed  an  attorney  to  conduct  a  sale  of  the 
mortgaged  property,  under  a  power  of  sale  vested  in  the  mort- 
gagee by  the  terms  of  the  mortgage,  and  a  third  person  em- 
ployed the  same  attorney  to  buy  the  property  for  him  at  such 
sale,  and  at  the  sale,  which  was  public,  the  attoi*ney  bid  off  the 
property  for  such  third  person,  who  paid  the  price  and  took  a 
deed  from  the  mortgagee  ;  Held,  that  such  sale  was  voidable  at 
the  election  of  the  mortgagor,  and  that  the  legal  estate,  which 
passed  to  the  purchaser  by  the  deed  from  the  mortgagor,  re- 
mained charged  with  the  trusts  of  the  mortgage.    Ibid. 

4.  A  mortgagee,  of  both  land  and  personalty,  sold  all  the  property 
covered  by  the  mortgage  under  powers  therein  contained.  Plain- 
tiff purchased  the  land  at  such  sale  and  took  a  conveyance  there- 
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for  from  the  mort^^agee.  But  the  sale  waa  made  under  sucb 
circumstances  as  rendered  it  voidable,  in  equity,  at  the  election 
of  the  mortgagor.  Plaintiff  brought  an  action  of  ejectment 
against  the  mortgagor.  The  mortgagor  pleaded,  as  a  counter- 
claim,  the  matter  which  rendered  plaintiff's  purchase  voidable, 
and  also,  that  the  mortgagee  had  sold  and  purchased  at  his  own 
sale  the  personalty  covered  by  the  mortgage,  had  taken  posses- 
sion and  rendered  no  account  thereof.  The  mortgagor  also  de- 
manded that  the  mortgagee  be  made  party  to  the  action  and 
that  he  account  for  the  personalty  in  question ;  Heldy  (1.)  that 
there  was  no  case  for  marshaling,  and  a  sale  of  the  land  should 
have  been  ordered  by  the  Court ;  (2.)  that  the  plaintiff  occupied 
the  place  of  a  trustee  so  far  as  the  mortgagor  was  concerned, 
and  his  money,  expended  in  purchasing  the  land,  having  gone* 
in  diminution  of  the  mortgage  debt,  he  was  entitled  to  the  res- 
toration thereof ;  (8.)  that  the  mortgagor  was  only  necessary  as 
a  party,  in  order  that  he  might  be  compelled  to  repay  the  money 
received  by  him  from  the  plaintiff,  in  the  event  of  the  purchase 
of  the  land  by  some  one  else  at  the  sale  to  be  ordered  by  the 
Court ;  (4.)  that  it  was  error  to  order  an  account  of  the  personal, 
property  to  be  taken  in  this  action,  as  the  plaintiff  was  not  in- 
terested therein.    Ibid, 

SALE  OF  LIQUOR : 
See  Liquor,  Sale  of. 

SEDUCTION: 

The  statute.  Chap.  248,  Laws  of  '85,  contemplates  a  seduction  by 
means  of  a  promise  of  marriage  in  the  nature  of  a  deceit.  Con- 
sent is  no  defence,  if  seduction  is  proven.  Sexual  intercourse* 
procured  by  force  is  not  within  the  statute.  State  v.  Horton,  448. 

Of  wife,  measure  of  damages,  181. 

SERVICE: 

Of  notice,  cannot  be  made  by  mail,  226. 

SHERIFFS: 

1.  Any  person  may  sue  for  the  penalty  imposed  upon  Sheriffs  by 

§  2079,  of  The  Code,  for  a  false  return,  and  he  need  not  mention 
in  his  complaint  the  other  party  to  whom  the  statute  gives  one- 
half  of  the  recovery.    Harrell  v.  Warren,  259. 

2.  The  penalty  of  $500  imposed  for  a  false  return  by  S  2079  is  re- 

stricted  to  Sheriffs,  and  false  returns  by  them  made  to  civil  pro- 
cess.   Ibid. 
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8.  Formerly  the  penalty  of  $100,  impoeed  for  a  false  return  to  crimi- 
nal process,  was  restricted  to  constables.  Under  The  Code, 
§  1112,  it  is  extended  to  Sheriffs  and  other  officers,  State  or.mu- 
nicipal,  but  it  is  still  confined  to  criminal  process  delivered  to 
such  an  officer  as  is  bound  by  law  to  execute  it.    Ibid. 

4.  In  order  to  render  a  Sheriff  liable  for  a  false  return  under  §  2079, 

falsehood  must  be  found  in  the  statement  of  facts  in  the  return. 
Ibid. 

5.  If  a  return  be  false  in  fact,  inadvertence  or  mistake  is  no  excuse 

or  protection  to  the  officer,  although  no  intentional  deceit  was 
practiced.    Ibid, 

6.  In  an  action  for  the  penalty  imposed  for  a  false  return,  the  com- 

plaint stated,  in  substance:  That  an  execution  was  placed  in  the 
Sheriff^s  hands,  and  by  him  levied  on  the  goods  of  the  defendant 
therein  named,  which  goods  the  Sheriff  kept  locked  up  for  sev- 
eral days;  that  defendant  in  the  execution,  at  the  time  of  the 
levy,  demanded  that  his  exemptions  be  allotted  to  him;  that  de- 
fendant paid  the  Sheriff  $2.50  in  part  of  the  execution,  while  his 
goods  were  held  under  the  levy;  that  after  keeping  said  goods 
several  days  and  receiving  the  said  $2.50,  the  Sheriff  returned 
said  execution:  '*  Levy  made;  fees  demanded  for  laying  off  ex- 
emptions and  not  paid.  No  further  action  taken;''  that  said  re- 
turn was  false  in  that  it  did  not  state  that  he  had  collected  said 
$2.50  on  the  execution;  Held,  that  a  demurrer  to  the  complaint 
should  be  sustained,  because  there  was  no  averment  that  the 
statement  contained  in  the  return  was  untrue,  or  that  the  de- 
mand by  the  Sheriff  for  his  fees  was  not  made  and  refused. 
Ibid. 

7.  Upon  such  a  state  of  facts  the  failure  to  mention  the  payment  of 

$2.50  in  his  return,  made  the  return  defective^  but  such  an  omis- 
sion does  not  render  the  Sheriff  liable  to  the  penalty  impoeed  for 
a  false  return.     Ibid. 

Words  *'  distrained  for  any  cause"  in  reference  to  actions  to  recover 
personal  property  do  not  apply  to  seizure  by  Sheriff  in  claim  and 
delivery,  52. 

SLANDER  AND  LIBEL: 

Requisites  in  complaint  for,  807. 
Privileged  communications,  897. 

SLANDER  OF  WOMEN : 

1.  On  an  indictment  for  slandering  an  innocent  wonoan,  a  witness 
for  defendant,  in  answer  to  question  by  the  Solicitor,  said,  pros- 
ecutrix's  character  was  good.  The  defendant's  counsel  asked 
him  if  he  had  not  heard  one  G  say  that  he  had  had  sexual  inter- 
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course  with  prosecutrix  ?  Thereupon  the  Solicitor  said  to  the 
Court,  that  he  would  not  object  to  the  inquiry,  if  he  would  be 
allowed  to  prove  that  O,  who  was  then  in  Texas,  had  denied 
making  such  statement.  Defendant's  counsel  said  he  would 
object  to  such  proof.  The  Judge  then  asked  defendant's  coun- 
sel, m  the  hearing  of  the  jury,  if  he  thought  '*  that  would  be 
fair  ?"  Held,  that  the  remark  of  the  Judge  was  no  violation  of 
^41d  of  The  Code,    State  v.  Broum,  519. 

2.  The  definitions  of  **  innocent  woman,"  and  "  incontinency,"  con- 

tained in  State  v.  Davis,  92  N.  C,  764,  and  State  v.  Moody,  98 
N.  C,  671,  construing  g  1118  of  TJie  Code,  approved.    Ibid. 

3.  On  the  trial  of  an  indictment  under  §  1113  of  The  Code,  the  fol- 

lowing special  instruction  was  asked  by  the  defendant,  and  re- 
fused by  the  Judge:  That  in  passing  upon  her  innocence,  it  is 
not  requisite  that  the  woman  should  commit  a  criminal  act  of 
sexual  intercourse,  but  it  is  sufficient  if  the  jury  find  such  acts 
of  indulgence  in  sexual  propensities  and  a  willingness  to  submit 
to  the  embraces  of  a  man,  short  of  actual  connection,  which  are 
inconsistent  with  innocence  and  purity;  and  that  if  she  attempt- 
ed to  have  such  connection  and  it  was  ineffectual,  not  because 
of  her  repugnance,  but  of  some  physical  defect  in  her  person, 
she  is  not  an  innocent  woman  in  contemplation  of  the  statute; 
Heldf  that  the  refusal  to  give  the  instruction  was  proper.    Ibid, 
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SPIRITUOUS  LIQUORS : 
See  Liquor,  Sale  op. 

STATION : 

See  Depot  and  Ck)iiMON  Carrier. 

STATUTES :  • 

1.  If  the  Legislature  enacts  a  law  in  the  terms  of  a  former  law,  and 

at  the  same  time  repeals  the  former,  this  amounts,  in  law,  to  a 
re-affirmance,  and  not  a  repeal,  of  such  law;  and  it  continues 
in  force  for  all  purposes  without  intermission.  A  repeal  of  a 
statute  by  implication  is  not  favored  by  the  Courts.  State  v. 
Sutton,  474. 

2.  A  statute  may  be  so  inaccurately  penned,  that  its  language  does 

not  express  the  whole  meaning  of  the  Legislature,  and  by  con- 
struction its  sense  is  extended  beyond  its  words.  An  indictment 
under  a  statute  of  this  kind  must  contain  averment  of  such 
facts  as  will  bring  the  c>ase  within  the  true  meaning  of  the  stat- 
ute. Bat.  Rev.,  ch.  32,  §  95,  is  an  instance  of  such  a  statute. 
State  V.  Howe,  449, 
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8.  But  where  a  statute  makes  a  particular  act  an  offence,  and  de- 
scribes the  act  by  terms  having  a  definite  and  specific  meaning, 
without  specifying  the  means  of  doing  the  act,  an  indictment 
need  only  charge  the  act  itself,  without  its  attendant  circum- 
stances; §  1045  of  The  CodSf  is  an  inataace  of  «uch  a  statute. 
Ibid. 

•4.  Section  45,  ch.  185,  L.  1887,  repeals  the  laws  "imposing  taxes" 
on  the  subjects  **  revised,"  but  does  not  repeal  the  penalties  im- 
posed for  a  violation  of  the  Revenue  Laws.  State  v.  Sutton, 
474. 

In  reference  to  prison  bounds,  does  not  apply  to  one  imprisoned  for 
punishment,  414. 


STATUTE  OF  FRAUDS : 
See  Frauds— Statute  op. 

STATUTE  OF  LIMITATIONS : 
See  LIMITATION&— Statute  of. 

STATUTE  OF  PRESUMPTIONS: 

See  PRESUlfFTIONg. 

STEP-FATHER : 

What  funds  of  step-children  he  may  use  in  their  support,  46. 

STOCK-LAW : 

Its  bearing  in  actions  against  railroad  for  killing  cattle,  280. 

SUPREME  COURT : 

1.  Except  upon  an  application  to  rehear, or  because  of  "mistake, 

inadvertence,  surprise  or  excusable  neglect,"  as  provided  by 
statute,  the  Supreme  Court  has  no  power  to  amend  its  regular 
judgment,  regularly  entered,  at  a  preceding  term;  but  it  can 
amend  a  judgment  improperly  entered,  or  enter  one  which  was 
not  entered,  or  not  properly  entered,  at  a  former  term,  when  the 
Court  intended  and  ought  to  have  entered  it.  Cook  v.  Moore^  294. 

2.  It  manifestly  appearing  that  this  Court,  at  a  former  term,  deter- 

mined to  reverse  a  judgment  of  the  Court  below,  but  inadvert- 
ently an  order  of  affirmance  was  made  at  the  foot  of  the  opinion 
filed  by  one  of  the  Justices,  for  the  Court,  this  Court  will  strike 
out  that  order,  and  enter  one  of  reversal.    Ibid. 

Wliat  errors  need  and  need  not  be  assigned  on  appeal  to.  88. 

Court  below  has  no  i)ower  to  modify  judgment  of,  56. 

Appellate  jurisdiction  of,  360. 
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SURETY: 

See  Principal  and  Surety. 

BUKVEVOR: 

Evidence  of  surveyor,  in  questions  of  boundary,  1. 
When  field  notes  of  survey  may  be  read  in  evidence,  1. 

TAXES  AND  TAXATION: 

1.  The  proviso  to  sec.  38  of  the  Revenue  Law  of  1887  (chap.  185), 

exempting  persons  who  sell  goods  of  their  own  manufacture 
from  payment  of  the  peddler's  license  tax,  does  not  apply  for 
the  benefit  of  one  who  merely  mixes  and  boils  certain  drugs  and 
medicines  together,  and  sells  them  under  a  deceptive  name,  as 
"  Herbs  of  Life."    State  v.  MorreU,  606. 

2.  Uniformity  must  be  observed  in  taxation,  and  a  tax  is  uniform 

which  is  the  same  on  all  persons  in  the  same  class,  as  on  inn 
keepers,  on  railroads,  &c. ;  but  it  is  in  the  discretion  of  the  tax- 
ing power  to  graduate  the  tax  according  to  the  extent  of  the 
business  taxed,  or  to  impose  a  single  tax  on  the  occupation. 
Therefore,  a  tax  by  a  municipal  government  of  a  certain  siun  on 
Livery  Stable  keepers,  is  constitutional.    State  v.  PotveUy  525. 

Legislature  may  empower  township  to  levy  taxes  to  aid  in  building 
railroad,  92. 

TELEGRAPH  COMPANIES: 

1.  Plaintiff  had  contracted  to  deliver  in  New  York  100  bales  of  cot- 
ton inDecember,  and  500  in  February  following.  On  8d  Novem- 
ber, at  9: 80  A.  M.,  he  handed  to  defendant's  agent,  a  telegraph 
operator,  a  message,  in  cipher,  on  the  usual  blank  of  the  Com- 
pany, directing  plaintiff 's  agents  to  buy,  if  market  was  firm  and 
advancing;  and  at  11:45  another,  also  in  cipher,  and  on  the 
printed  blank,  ordering  them  to  buy  without  condition.  The 
messages  were  sent  by  different  connecting  lines,  the  first  at 
11:15  A.  M.,  and  reaching  New  York  at  1:20  P.  M.,  and  the  sec- 
ond at  12: 85  P.  M.,  but  reaching  New  York  tliree  minutes  earlier 
than  the  other.  The  cotton  exchange  closed  at  8  o'clock,  and 
the  messages,  which  were  not  repeated,  were  delivered  an  hour 
and  a  half  before,  but  plaintiff's  agents,  on  account  of  the  con- 
fusion of  the  orders,  did  not  buy.  The  next  day  was  a  holiday, 
and  the  day  after  cotton  futures  had  risen  several  points.  In  an 
action  for  damages,  the  Judge  instructed  the  jury,  that  they 
might  give  as  damages,  the  difference  between  the  prices  on  the 
8d  and  the  5th;  Heldj  that  there  was  error.  Canno7i  v.  Tele- 
graph Co.,  300. 
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2.  If  a  telegraphic  message  be  in  the  form  of  a  proposal  to  buy  or 

sell  on  certain  terms,  its  importance  appears  on  its  face;  but  if 
its  importance  is  not  thus  disclosed,  and  the  sender  does  not  have 
it  repeated,  when  thereby  a  mistake  could  be  avoided,  it  is  at 
his  own  risk,  in  the  absence  of  gross  negligence  of  the  servants 
of  the  telegraph  company.    Ibid. 

3.  Whatever  the  analogy  between  common  carriers  of  goods  and 

public  carriers  of  messages,  the  loss  of  a  bargain,  from  which 
profit  would  have  resulted,  cannot  be  visited  in  damages  upon 
the  carrier,  unless  informed  of  the  purpose  or  importance  of  the 
message.    I  bid, 

(General' responsibility  of  Telegraph  Companies  for  erroneously  de- 
livering, and  delay  in  delivering  messages,  discussed  by  Smtth, 
C.J.)    Ibid, 

Is  agent  for  transmission  and  delivery  of  message,  28. 

Sender  of  message  entitled  to  damages  from,  when,  28. 

TIMBER  TREES: 

Purchaser,  from  life  tenant  liable  to  reversioner,  41. 

TITLE: 

How  to  prove  in  ejectment,  18,  234. 

TOWN  CHARTER: 

See  Corporations  Municipal. 

TOWN  ORDINANCE: 

See  Corporations  Municipal. 

TOWNS  AND  CITIES: 

See  Corporations  Municipal. 

TOWNSHIP: 

See  Corporations  Municipal,  and  Taxes  and  Taxation. 

TRADE  MARK: 

As  between  two  adverse  claimants  of  the  invention  and  sole  owner- 
ship of  a  trade-mark,  no  greater  force  *is  to  be  given  to  the  fact 
that  one  of  the  parties  used  the  trade-mark  for  several  years 
without  being  molested  therein  by  the  other,  than  that  of  evi- 
dence tending  to  disprove  the  claim  of  the  other.  Such  forbear- 
ance on  the  part  of  the  true  owner,  beyond  its  weight  in  dis- 
proving his  title,  cannot  have  the  effect  of  extinguishing  his 
rights,  or  operate  beyond  barring  an  action  under  the  statute  of 
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limitations,  or  a  presumption  of  an  abandonment.  But  such  in- 
dulgence may  be  deemed  such  an  assent  to  the  use  of  the  trade- 
mark as  would  not  entitle  the  owner  to  demand  damages  for  its 
intermediate  use.    Tobacco  Co,  v.  McEltoeej  150. 

TREES: 

See  Timber  Trees. 

TRIAL: 

1.  The  words  **  distrained  for  any  causCj'  (see:  190,  (4)  of  The  Code), 

in  reference  to  the  place  of  trial  of  actions  for  the  recovery  of 
personal  property,  do  not  apply  to  the  seizure  by  the  Sheriff  in 
the  provisional  remedy  by  claim  and  delivery;  and  the  situation 
of  the  property  in  such  actions,  in  which  claim  and  delivery  is 
resorted  to,  does  not  regulate  the  place  of  trial  of  the  actions. 
Smithdeal  v.  WUkersoUy  52. 

2.  After  the  jury  was  empaneled,  in  a  trial  for  murder,  prisoner's 

counsel  offered  to  admit  that  prisoner  killed  the  deceased  with  a 
deadly  weapon,  averring  that  the  killing  was  accidental,  and 
thereupon  claimed  the  right  to  open  and  conclude  the  testimony 
and  argument;  the  Court  declined  to  permit  the  admission  and 
directed  the  State  to  proceed  with  the  proof;  Held,  that  this  de- 
cision was  not  reviewable,  under  Rule  6,  in  02  N.  C,  at  page  852. 
State  V.  KeenCf  509. 

TRIAL  BY  JUSTICE  OF  THE  PEACE  : 

Under  §  907,  of  The  CodCy  a  Justice  is  not  authorized  to  remove 
the  place  of  trial  of  a  cause  beyond  his  township.  State  v. 
Warren,  489. 

TRIAL-NEW: 

1.  Land  sued  for  being  described  in  the  complaint  as  Patent  250,  and 

the  grant  having  been  introduced  and  a  witness  allowed  to  tes- 
tify as  to  the  identity  of  the  land,  without  objection,  the  vague- 
ness of  the  description  was  no  ground  for  new  trial,  after  a  ver- 
dict, nor  for  a  motion  in  arrest  of  judgment.  If  the  objection 
had  been  made  in  due  time,  it  could  have  been  met  by  an  amend- 
ment of  the  complaint.    Redmond  v.  Stepp,  212. 

2.  It  is  in  the  discretion  of  the  Court  below  to  refuse,  or  to  grant  a 

new  trial,  because  the  verdict  was  against  the  evidence^  as  when 
it  was  against  the  tveight  of  the  evidence,  and  no  appeal  liea 
from  its  exercise.    Ibid. 

8.  When  new  evidence  is  discovered  during  the  term,  a  motion  for  a 
new  trial  on  account  of  it  must  be  made  to  the  Court  which 
tried  the  case,  and  if  denied,  it  will  not  be  heard  in  the  Supreme 
Court.    Ibid, 

100—40 
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TRUST  AND  TRUSTEE : 

1.  A  purchase  by  a  trustee  or  mortgagee  at  his  own  sale  is  void,  if 

the  cestui  que  trust  or  mortgagor  elect  so  to  treat  it.  Oibson  v. 
Barbour,  192. 

2.  A  conveyance  by  a  trustee  or  mortgagee  to  one  who  purchased 

the  mortgaged  property,  as  the  agent  of  such  trustee  or  mort- 
gagee, although  it  passes  the  estate,  is  voidable  at  the  election  of 
the  cestui  que  trust  or  mortgagor.    Ibid, 

8.  Where  a  mortgagee  employed  an  attorney  to  conduct  a  sale  of  the 
mortgaged  pibperty,  under  a  power  of  sale  vested  in  the  mort- 
gagee by  the  terms  of  the  mortgage,  and  a  third  person  em- 
ployed the  same  attorney  to  buy  the  property  for  him  at  such 
sale;  and  at  the  sale,  which  was  public,  the  attorney  bid  off  the 
property  for  such  third  person,  who  paid  the  price  and  took  a 
deed  from  the  mortgagee;  Held,  that  such  sale  was  voidable  at 
the  election  of  the  mortgagor,  and  that  the  legal  estate  which 
passed  to  the  purchaser  by  the  deed  from  the  mortgagor  re- 
mained charged  with  the  trusts  of  the  mortgage.    Ibid. 

4.  A  mortgagee  of  both  land  and  personalty,  sold  all  the  property 
covered  by  the  mortgage  under  powers  therein  contained. 
Plaintiff  purchased  the  land  at  such  sale  and  took  a  conveyance 
therefor  from  the  mortgagee.  But  the  sale  was  made  under 
such  circumstances  as  rendered  it  voidable,  in  equity,  at  the 
election  of  the  mortgagor.  Plaintiff  brought  an  action  of  eject- 
ment against  the  mortgagor.  The  mortgagor  pleaded  as  a 
counter-claim  the  matter  which  rendered  plaintiff's  purchase 
voidable,  and  also,  that  the  mortgagee  had  sold  and  purchased  at 
his  own  sale  the  personalty  covered  by  the  mortgage,  had  taken 
possession  and  rendered  no  account  thereof.  The  mortgagor  also 
demanded  that  the  mortgagee  be  made  a  party  to  the  action  and 
that  he  account  for  the  personalty  in  question;  Held,  (1.)  that 
there  was  no  case  for  marshaling,  and  a  sale  of  the  land  should 
have  been  ordered  by  the  Court;  (2.)  that  the  plaintiff  occupied 
the  place  of  a  trustee  so  far  as  the  mortgagor  was  concerned, 
and  his  money,  expended  in  purchasing  the  land,  having  gone 
in  diminution  of  the  mortgage  debt,  he  was  entitled  to  the  res- 
toration thereof;  (3.)  that  the  mortgagor  was  only  necessary  as 
a  party  in  order  that  he  might  be  compelled  to  repay  the  money 
received  by  him  from  the  plaintiff,  in  the  event  of  the  purchase 
of  the  land  by  some  one  else  at  the  sale  to  be  ordered  by  the 
Court;  (4.)  that  it  was  error  to  order  an  account  of  the  personal 
projierty  to  be  taken  in  this  action,  as  the  plaintiff  was  not  in- 
terested therein.    Ibid. 


INDEX.  627 


5.  S  was  the  executor  of  W,  and  trustee  under  his  will,  of  funds  for 

defendant's  benefit.  S  was  also  cashier  of  a  bank.  S  placed  to 
his  credit,  as  such  trustee  in  said  bank,  about  |1,400.00  and  gave 
the  defendant  permission  to  draw  at  her  pleasure  upon  the  bank. 
Defendant  drew  checks  repeatedly,  which  were  always  paid  by 
S,  as  cashier,  up  to  his  death.  S  died  without  revoking  the  per- 
mission he  had  given  to  defendant,  and,  after  his  death,  she 
drew  two  checks,  aggregating  less  than  the  balance  then  to  the 
credit  of  S,  as  trustee.  These  checks  were  paid  by  the  cashier 
who  succeeded  S,  with  the  intention  of  charging  them  against 
the  said  balance  to  the  credit  of  S,  trustee,  but  they  were  never 
actually  so  charged  on  the  books  of  the  bank.  After  these  two 
last  mentioned  checks  had  been  paid,  the  bank  being  insolvent^ 
went  into  the  hands  of  a  receiver,  who  brought  this  action  to 
recover  the  money  paid  out  on  them;  Held,  that,  in  equity,  the 
money  to  the  credit  of  S,  trustee,  belonged  to  defendant,  and  the 
acts  of  S,  as  detailed  above,  amoimted,  in  an  indirect  way,  to  a 
payment  thereof  to  her,  and  the  receiver  could  not  recover  it 
from  her.    Bank  v.  Waddelh  338. 

6.  Where  land  is  purchased  at  an  execution  sale,  or  a  sale  under  a 

deed  of  trust,  under  an  oral  agreement  with  the  debtor  whose 
land  is  sold,  that  he  shall  be  allowed  to  redeem,  a  valid  trust  is 
created  which  will  be  enforced.  But  to  engraft  such  a  trust 
upon  the  legal  title  the  proof  must  be  strong  and  convincing. 
McNair  v.  Pope,  404. 

7.  Where  the  only  evidence  offered  to  support  an  alleged  trust  is, 

that  the  land  in  question  was  purchased  by  the  alleged  trustee 
at  a  price  somewhat  below  its  value,  and  the  alleged  trustee  pos- 
itively denies  the  existence  of  such  trust  in  his  sworn  answer; 
Held,  that  evidence  was  wholly  insufficient  to  establish  the  trust, 
and,  defendant  having  demurred  to  such  evidence,  the  Court 
properly  instructed  the  jury  to  respond  in  the  negative  to  an 
issue  as  to  the  existence  of  the  trust.    Ibid, 

UNDERTAKING : 

No  particular  form  is  required  for  an  undertaking  to  stay  execution 
upon  appeal — and  if  words  are  inserted  in  such  undertaking  re- 
pugnant to  its  intent,  they  will  be  rejected  as  surplusage.  Oak- 
ley V.  Van  Noppen,  287. 

UNLAWFUL  INTENT : 
See  Intent  Unlawful. 

USURY: 

1.  A  contract,  whereby  a  banker  agreed  to  pay  tickets  issued  by  a 
tobacco  warehouseman  out  of  moneys  dei)osited  by  the  latter 
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with  him,  and  keep  an  account  of  their  transactions,  for  a  com- 
pensation of  i  of  one  per  cent,  for  his  services,  including  collec- 
tion of  buyers^  drafts;  and  if  warehouseman's  funds  were  not 
in  hand,  but  sums  so  paid  by  banker  should  be  replaced  by  10 
A.  M.  of  the  following  day,  the  banker  was  to  have  i  of  one  per 
cent.,  and  if  not  so  replaced,  he  was  to  have  the  further  sum  of 
H  per  cent,  per  month,  (or  18  per  cent,  per  annum)  on  the  over- 
drawn sums,  is  usurious,  as  to  the  excess  of  the  charge  for  over- 
drafts above  the  legal  rate  of  interest  aUowed  for  the  loan  of 
money.    Burwell  v.  Burgwyn,  889. 

2.  The  nature  and  terms  of  a  contract  determine  its  character  and 
purpose,  and  if  it  be  usurious  in  itself,  it  must  be  taken  to  have 
been  so  intended,  and  the  parties  cannot  be  heard  to  the  con- 
trary.    1  hid. 

VACANT  LANDS  : 

See  Entry  and  Grant. 

VARIANCE: 

1.  What  is  a  variance,  is  a  question  of  law,  and,  the  facts  being  ad- 

mitted or  proven,  must  be  determined  by  the  Court.  But,  if 
the  determination  of  the  question  depends  upon  an  issue  of  fact, 
it  must  be  passed  upon  by  the  jury,  with  instructions  from  the 
Court,  as  to  the  law.    States.  Oreen,  419. 

2.  Where  defendant  is  charged  w^ith  perjury,  in  falsely  swearing  in 

an  action  entitled  A  v.  B,  tried  before  a  Magistrate,  and  it  is 
showm  by  the  summons  that  the  action  Nvas  against  B  and  C; 
Held,  that  upon  oral  proof  that  C  was  nol  prossed  and  released, 
before  the  case  was  tried,  it  was  proper  to  instinct  the  jury  that 
there  was  no  variance.     Ibid. 

3.  In  an  indictment  for  perjury,  the  defendant  was  charged  with 

swearing  falsely  in  a  certain  criminal  proceeding  against  several 
persons  named  therein,  including  John  Oreen.  The  State,  on 
the  trial,  offered  in  evidence  a  State's  warrant  in  the  criminal 
proceeding  mentioned,  in  which  the  name  John  Oreen  did  not 
appear,  but  the  name  O.  Oreen  did;  Hdd,  that  there  was  a  fatal 
variance  between  the  charge  in  the  indictment  and  the  proof, 
and  the  warrant  should  not  have  been  admitted  in  evidence. 
State  v.  Oreen,  547. 

4.  There  was  no  necessity  to  describe  the  criminal  proceeding  witli 

such  particularity  in  the  indictment;  it  would  have  been  suffi- 
cient to  refer  to  it  in  such  way  and  terms  as  to  designate  it  with 
certainty.  But  being  described  by  a  material  distinguishing 
l)articular,  appearing  in  it,  the  proof  should  have  corresponded, 
with  the  charge  in  all  material  respects.     Ibid, 
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VENDOR  AND  VENDEE : 

False  representations  in  sale  of  land,  75. 

When  vendee  entitled  to  relief  against  false  representations  as  to 
quantity  of  land,  321. 

VENIRE— SPECIAL : 

Drawn  from  a  described  jury  box,  legal,  457. 

VENUE: 

A  qualified  as  administrator  of  B,  in  Halifax  County,  and  gave  bond 
there.  Afterwards  A  died  in  Northampton,  and  C  qualified  as 
his  administratrix,  in  that  county.  C,  administratrix,  and  D, 
one  of  the  sureties  on  the  bond  of  A,  resided  in  Northampton, 
and  were  sued  in  Halifax  County,  on  the  bond  of  A,  by  a  resi- 
dent of  Halifax ;  Held,  that  the  action  was  properly  brought  in 
Halifax,  under  §  198  of  The  Code.    Clark  v.  Peebles,  348. 

See  also  page  52. 

VERDICT : 

What  evidence  necessary  to  impeach,  131. 

Finding  of  special,  does  not  aid  defective  indictment,  471. 

When  misconduct  of  jury  does  or  does  not  vitiate,  528. 

WAIVER: 

Where  a  defendant,  sued  for  an  account,  sets  up,  in  his  answer, 
matter  in  bar  of  an  account,  but  also  demands  a  reference  and 
account,  the  demand  for  the  account  will  not  be  construed  as  a 
waiver  of  the  other  defences,  but  must  be  understood  as  contin- 
gent upon  the  failure  of  the  other  defence.     Mull  v.  Walker,  46. 

Neither  waiver  nor  consent  can  give  jurisdiction,  543. 

WAREHOUSEMAN  : 

1.  A  raiboad  company,  the  carriage  over  its  road  being  complete, 
had  in  its  possession,  as  warehouseman,  the  goods  of  plaintiff, 
upon  which  the  freight  had  been  paid.  The  goods  were  retained 
in  the  warehouse  at  plaintiff 's  request.  A  fire  broke  out  near 
the  warehouse,  but  not  on  the  property  of  the  company.  While 
the  fire  was  burning,  plaintiff  asked  permission  to  remove  his 
goods.  This  was  refused,  because,  in  the  opinion  of  the  com- 
pany's officers,  if  the  warehouse  was  opened  much  of  the  prop- 
erty stored  tlierein  would  be  stolen,  and  also  because  they  did 
not  think  at  that  time  there  was  danger  of  the  warehouse  tak- 
ing fire.  The  company  made  every  effort  in  its  power  to  pre- 
vent the  communication  of  the  fire  to  the  warehouse,  and,  after 
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it  was  plain  that  such  efforts  would  prove  fruitlesSt  had  the  doon 
of  the  warehouse  broken  open  and  as  many  goods  removed 
therefrom  as  possible.  -The  companv  had  property  of  very  great 
value  so  located  that  it  must  have  been  burned  before  the  ware- 
house could  take  fire,  and  the  utmost  diligence  was  used  to  re- 
move this  property.  If  such  efforts  had  been  successful,  the 
danger  of  the  warehouse  taking  fire  would  have  been  g^reatly 
reduced;  Held,  that  it  was  not  the  duty  of  the  company  to  act 
upon  the  suggestion  of  plaintiff,  or  strangers,  as  to  the  beat 
method  to  save  the  goods  in  the  warehouse.  That  if  it  used  all 
means  at  its  command  and  acted  upon  the  bona  fide  judgment 
of  its  employees  as  to  the  best  method  to  prevent  the  destructiaa 
or  loss  of  the  warehouse  and  goods  therein,  it  was  not  liable  for 
the  destruction  of  plaintiff's  goods.  Twrrentine  v.  RaUroady  375. 

2.  The  custodian  of  another's  property,  who  uses  the  means  which, 
at  the  time  of  danger,  -appear  to  him  best  for  its  preservation,  is 
not  to  be  held  responsible  for  failing  to  adopt  measures,  which 
subsequent  events  show  would  have  produced  better  results. 
An  honest  and  reasonable  effort  made  in  the  exercise  of  aa 
honest  judgment  is  all  the  law  requires  of  him.    Ibid, 

WARRANT : 

When  warrant  need  and  need  not  be  shown  by  officer  making  ar- 
rest, 423. 

WARRANTY : 

Measure  of  damages  in  action  for  breach  of  warranty,  75. 

WASTE : 

1.  While  a  life-tenant  of  forest  lands  may  cut  sufficient  timber  for 

firewood,  fences,  repairs  of  buildings  and  erection  of  such  as 
are  reasonably  needed  on  the  land  or  plantation,  it  is  waste  to 
cut  timber  merely  for  sale.    Dorsey  v.  Moore,  41. 

2.  The  fact  that  a  purchaser  of  timber  trees  from  a  life-tenant  has 

paid  the  life-tenant  for  them,  is  no  defence  to  an  action  brought 
against  him  by  the  reversioner,  for  the  waste  committed  in  sev- 
ering the  trees  from  the  land.    Ibid, 

WIDOW: 

Convicted  as  acoessorv  before  the  fact  to  husband's  murder,  and 
confined  in  State's  prison  for  sentence  therefor,  is  entitled  to 
dower  in  his  lands,  240. 

WILLS: 

1.  A  testator's  will  contained  the  following  provision:  "It  is  my 
will,  and  I  direct,  that  my  real  estate  and  personal  property  be 
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kept  together  for  the  use  and  benefit  of  my  four  daughters 
(naming  them)  as  long  as  they,  or  any  two  of  them,  will  remain 
together,''  and  three  of  them,  (one  having  died,  the  year  after 
testator's  death,)  lived  and  raised  on  the  land  devised  a  bale  of 
Gotton,  which  the  executor  took  and  sold;  Held,  that  they  were 
entitled  to  recover,,  and  that  a  Justice  of  the  Peace  had  jurisdic- 
tion of  the  action.    StikeUather  v.  Stikdeather,  89. 

2.rA  testator,  by  his  will,  after  first  making  provision  for  Ms  wife, 
and  then  for  his  children,  severally,  and  in  order,  giving  each 
in  severalty  certain  lands  in  fee,  besides  slaves  and  other  per- 
sonalty, directed  that  all  his  property,  real  and  personal,  not 
specifically  disposed  of,  should  be  sold,  and  out  of  the  proceeds, 
after  payment  of  certain  pectmiary  legacies,  one  thousand  dol- 
lars should  be  paid  to  each  of  his  said  children,  and  the  residue 
divided  equally  between  his  wife  and  children.  After  the  above 
provisions,  is  the  following  clause:  "  My  will  further  is,  that  if 
any  or  either  of  my  children  should  die  without  leaving  issue 
living  at  his,  her,  or  their  death,  the  share  or  shares,  of  him,  her 
or  them,  so  dying  (as  well  the  accruing  as  the  original  share) 
shall  be,  go  over  and  remain  to  the  surviving  brothers  and  sis- 
ters and  the  child  or  children  of  such  of  them  as  may  be  then 
dead,  equaUy  to  be  divided  between  them  share  and  share  alike ; 
but  the  children  of  my  deceased  child  shall,  in  such  case,  repre- 
sent their  parents  respectively  and  take  in  families; "  Heldf  that 
the  will  did  not  vest  an  absolute  and  fee  simple  title  to  any  of 
the  property  in  a  child  of  the  testator  living  at  his — the  testa- 
tor's—-death;  but  upon  the  death  of  such  child,  leaving  no  issue, 
all  the  property  to  which  such  child  was  entitled  under  the  wiD, 
went  over  to  and  became  the  property  of  the  surviving  brothers 
and  sisters,  and  the  child  or  children  of  such  of  th«^m  as  were 
then  dead,  to  be  divided  among  them  per  stirpes.  OaUoioay  v. 
Carter,  111. 

&  Where  the  estate  created  bv  a  will  is  defeasible,  and  the  intention 
of  the  testator  is  doubtful,  and  the  property  itself  is  given,  and 
not  the  mere  use  of  it,  and  the  time  is  not  definitely  fixed  at 
which  the  estate  shall  become  absolute,  if  there  be  any  interme- 
diate period  between  the  death  of  the  testator  and  that  of  the 
devisee  or  legatee,  at  which  the  estate  may  fairly,  in  view  of 
the  whole  will,  be  considered  absolute,  this  time  will  be  taken 
as  that  intended  by  the  testator;  but  if  there  be  no  such  inter- 
mediate period,  and  the  time  of  the  devisor's  death,  or  that  of 
the^devisee's  or  legatee's  death  must  be  adopted,  the  former  will 
be  treated  as  the  time  intended.    Ibid, 


632  JNDEX. 


4.  The  K^neral  rule  is  to  construe  the  estate,  whether  vested  or  con- 

tingent, as  absolute  and  indefeasible,  rather  than  defeasible; 
and  if  it  cannot  be  construed  to  be  absolute,  then  to  construe 
words  which  make  it  doubtful,  as  to  when  the  estate  shall  be- 
come absolute,  in  such  manner  as  to  render  the  estate  absolute 
at  as  early  a  period  as  can  be  fairly  done..   Ibid. 

5.  The  above  rules  do  not  apply  when  a  contrary  intention  appears 

from  the  whole  will — its  terms,  phraseology,  several  parts,  pro- 
visions, conditions,  and  their  bearing  upon  each  other.    Ibid. 

6.  It  is  not  the  object  of  rules  of  interpretation  to  direct,  modify  or 

prevent  the  intention  of  the  testator,  but  to  ascertain  what  it  is 
and  make  it  effectual.    Ibid. 

7.  A  testatrix,  among  other  provisions,  devised  as  follows: 

*'  Item  3.  I  wiVi  and  devise  that  my  son  Robert  and  my  daughter 
EUen  have  two  hundred  acres  of  land  laid  off  in  good  shape,  to 
include  aU  the  houses  and  improvements — to  remain  undivided 
until  Robert  becomes  of  age,  or  imtil  one  of  them  gets  mar- 
ried— then  to  be  equally  divided  between  them."  Williams  v, 
Lewis,  142. 

(Item  5,  gives  land  to  her  son  John,  in  fee.) 

<<  Item  9.  I  will  and  desire,  that  should  my  son  John  die,  leaving 
no  heir,  I  will  and  desire  that  Ellen  and  Robert  heir  his  part  of 
my  estate;  and  should  Ellen  and  Robert  die  leaving  no  heir, 
then  the  surviving  one  to  heir  the  estate  of  deceased  brother 
or  sister."  Held,  that  the  time  when  the  contingencies  are  to 
happen,  so  as  to  give  effect  to  the  ulterior  limitations,  is  the 
death  of  the  respective  devisees  without  children  then  living, 
and  no  earlier  period.    Ibid. 

8.  Where  land  is  devised  to  several,  **  to  be  equally  divided  between 

them,"  with  cross  contingent  limitations,  a  judgment,  in  a  pro- 
ceeding for  partition,  does  not  estop  either  to  claim  the  share  of 
the  others  upon  the  happening  of  the  event  which  is  to  give 
effect  to  the  limitations.  The  partition,  being  in  accordance 
with  the  provisions  of  the  wOl,  separates  that  which  was  before 
held  in  common;  but  in  no  way  disturbs  the  limitations;  these 
adhere  to  the  respective  shares  after  partition,  as  fully  as  they 
did  to  the  whole  before  partition.    Ibid. 

9.  When,  by  the  terms  of  a  will,  power  is  given  to  an  executor  to 

sell  certain  lands,  the  lands  descend  to  the  heirs  of  the  devisor 
until  divested  by  an  effectual  exercise  of  the  power.  Perkvu 
\.  Presnell,  220. 
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10.  Where  an  executor,  having  power  conferred  upon  him  by  the  will 
to  sell  certain  land,  exposes  the  land  to  public  sale,  announcing 
at  the  time  that  no  deed  or  contract  for  title  would  be  given 
until  the  price  was  paid,  and  the  land  was  bid  off  by  a  purchaser, 
who  gave  his  bond  for  the  price,  but  received  no  written  ac- 
knowledgment of  his  purchase  from  the  executor;  Hdd,  that 
the  sale  was  a  nullity  under  the  statute  of  frauds,  and  the  heirs 
of  the  devisor  could  recover  the  possession  from  the  purchaser 
or  those  claiming  under  him.     Ibid. 

11.  In  an  action  brought  by  executors  against  the  devisees  and  lega- 
tees of  their  testator,  in  the  nature  of  a  biU  in  equity,  to  obtain 
a  construction  of  the  will  for  the  g^uidance  and  protection  of  the 
executors,  only  those  questions  will  be  determined  by  the  Court 
which  are  necessary  to  be  settled  in  order  to  protect  the  execu- 
tors in  the  discharge  of  their  duties.     Tyson  v.  Tyson,  360. 

12.  Disputes  between  the  devisees,  as  to  the  construction  of  the  will 
as  bearing  upon  their  rights,  must  be  left  to  be  settled  in  an  ac- 
tion between  them.    Ibid. 

CJonstruction  of,  rule  in  Shelley's  case,  254. 

WITNESS: 

May  explain  discrepancy  in  former  statement,  5. 

When  may  be  sustained  by  previous  consistent  statements,  429. 

Manner  of  conducting  examination  of,  generally  left  to  discretion  of 
Court,  519. 
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